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PREFACE | 


This volume of Decisions*of the Department of the Interior covers — 
the period from January 1, 1952, to December 31, 1954. It includes 
the most important administrative decisions and legal opinions that 

were rendered by officials of the Department during the period. 

_ The Honorable Oscar L. Chapmah and the undersigned served 
successively as Secretary of the Interior during the period covered 
by this volume; Messrs. Richard D. Searles, Vernon D. Northrop, 
Ralph A. Tudor: and Clarence A. Davis served successively as Under 
Secretary; Messrs. Dale E. Doty, Robert R. Rose, Jr., Joel D. Wolf- 
sohn, Robert M. McKinney, Fred G. Aandahl, Orme Lewis, and Felix 
E. Wormser served as Assistant. Secretaries of the Interior; Messrs. 
Vernon D. Northrop and D. Otis Beasley served as Administrative 
Assistant Secretary of the Interior during this period; and Messrs. 
Mastin G. White and Clarence A. Davis served successively as Solici- 
tor of the Department of the Interior. Mr. J. Reuel Armstrong* 
served as Acting Solicitor. — 

_ This volume will be cited within the oe ene of the Interior as 


“61 1. [D.” 


Secretary of the Interior. 


*Mr. Armstrong was appointed Solicitor on April 4, 1955, and this volume is being. 


published under his direction. 
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9) ; overruled, 42 L. D. 4538. 
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modified, 6 Ti D, 284, 624. . 
Claflin. v, Thompson (28 IL. ‘D. 279) ; 
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- modified, 48 L. D. 300. 
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R. Co. (6 G. L. oO. 50) ; _ overttiled, 1 
L. D. 362. — 


_ so far as in conflict, 50 L.'D. 628; 53°. _ 


August 5, 1937, unre- 7 


| TABLE OF .QVERRULED 


Kolberg, hies F. (37 L. D. oe he 
|: fied, 9. TL. D.. 157. | 
Louisiana, State. of (s L. D. 


ruled, 48 L. D. 181. 
Krigbaum, James T. aa L. D. ann); ; 

overruled, 26 L. D. 448. ae 
‘Krushnic, Emil L. (52 L. D. 282, 295) ; : 
vacated, 58 I. D. 42, 45. 
TT... S. 306. )-- 


auaciawaane Placer Claim (36 L; D. 
36) ; overruled, 87 L..D. 715. 
La Follette, Harvey M.. (26 L. D. 458) ; 
overruled so far as in conflict, as 

I. D. 416, 492. . 

Lamb v. Ullery (10 L. D. 528) ; 3 over- 

~ ruled, 32 L. D. 331.) 

Largent, Edward. B.,-et al. (13 L: D. 
397) ; overruled so far: ‘as in conflict, 
42 T. D. 321. | 

Larson, syvert (40 L. D. 69); overruled, 
48 L. D. 242. 

Lasselle.v..Missouri, Kansas and Texas 
Ry. Co. (3 C. L. oO. 10) ; overruled, 14 
L. D. 278... 

Las Vegas Grant (13 L. D.. 646: 15 
L. D. 58) ; revoked, 27 L. D. 688. . 

Laughlin, Allen (31 L. D. ae) ; .OVer- 

- ruled, 41 L. D. 361. 7 

Laughlin # Martin (18 L. D. 12); : 

” modified, 21 L. D. 40. | 

Law v. State of Utah (29 L. D. 628) ; ; 

overruled, 47 L. D. (959... ree 

_ Lemmons, ‘Lawson H. (19, L.. D. 37 - : 

_ overruled, 26 L. D. 389. 

- Leonard, Sarah- sae D. 41) ; overruled, 
16.L. D. 464. . 

Lindberg, Anna ©. (3.L. D. 98) modi- 
‘fied; 4 LD. 299. 

Tinderman vo. Wait. (61 Li. D. 680) over- 
ruled, 13.L., D. 459.. | 

*Linhart v. Santa Fe Pacific. R. R. Co. 

- (86 L. D. 41); overruled, 41 L. D. 

:  og4. (See 43 .L. D.: 536.) 

-Little Pet Lode. (4 L..D. 17) ; Gvermuled, 

25 L, D.:550.. 7 
Lock Lode (6 L.: D. 105) ; : soveraaled: so 
far as in conflict, 26 L. D..128. | 

Lockwood, Francis A. (20 L. D. 361); 
modified, .21 L..D. 200.: 

| Lonergan v. Shockley: (33 L.. DB. 238) ; 

overruled so far..as in conflict, 34 

L. D. 314; 36 L. D.-199. 


ace a8) 
. ...~ | Louisiana, State of (48 L. D. 201) ; over- 
|.» ruled so far as in conflict, 51 L. 0. 291. 
Lucy B. Hussey Lode (5 L. D. 93); over- | 
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Louisiana, State of (SL. Dd. pas angatt 


231) x. 

vacated, 26 L. D. 5. , 

Louisiana, State of (47 L. D. 366) ; over- 
ruled so far asi in conflict, 51 L. D. 291. 


ruled, 25 Li. D. 495. 
Luton, James W. (34 FF D.. 468) « over- | 
ruled so far as in conflict, Se lis ‘D. 
102. 

Lyman, ‘Mae oO. (24 L. D. 498) - over- . 
ruled so far as in conflict, 4) LL. Th. 
221... 

Lynch, Patrick (7 Ly, D. 88); ov! truled 
so far as in. conflict, ok L. D.. 138. | 


Aaaiean Thomas (8 L. Ds 188) ; over- 7 
ruled, 27 i. D: 448. 


L| Maginnis, ‘Charles. P. (31 L. D. 222) .. 


overruled, 35 L. 'D. 399. 


Maginnis, John 8. (32 L. D. 14) ; ‘modi- = 


fied, 42 L. D. 472. . 
Maher, John M. (34 L. D. 342) ; miedl- 
_ fied, 42 L. D, 472. 
Mahoney, Timothy (41 Aa. D. 129) 5 
“overruled, 42 L. D. 313. 
Makela, Charles (46 L. D. 508) 3 
tended, 49 L. D. 244. . 
Makemson v. Snider’s Heirs (22° L, D. 
511); overruled, 32 L. D. 650. 
Malone Land and Water Co. (4 L. D. 
- 188); overruled in part, 48 L: D. 110. 
Maney, John J. (35 L. D. 250) ; modified, 
48 L. D. 158. 


ex: 


“|. Maple, Wrank (37 L. D. aM )3 overruled, | 


43 L. D. 181. 

Martin v. Patrick (41 L. D. 284) ; over- 
ruled, 48 L. D. 536. | 
Mason v. Cromwell (24 L, D. 

' vacated, 26 L. D. 369. 
Masten, B.C. (22 .L. D. 337 )s overruled, 
25°. D. 111. 


ma 


‘Mather et -al. U. Hackley’s Heirs (15 | 


L.. D.:487) ; vacated, 19 L. D. 48. 
Maughan, George W. (1 L: D. 25); over- 
ruled, 7 L. D. 94. © 
Maxwell and Sangre de: Cristo. ‘Land 
_ Grants: (46 L. D. ory “modified, 48 
Te D885 2 s | 


— McGrann, ‘O 
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McBride ». Secretary. 6f the Interior | | 
(80. L. 0. 10) ; modified; 52 L. D. 33. | 
| “McCalla v:; Acker~ ee L. ‘D a) > 


vacated, 30 L. D: OTT. 


“McCord, W. E. (23 L. -D. 181); over- 
+ -yuled- to’ extent of. any possible in- |) 


2 consistency, 56 I. D: 8. 

McCornick, William S. (41. L. D. 661, 
| ~ 666) ; vacated, 43 L, D. 429. Vee 
. *McCraney v, Heirs of: Hayes (38 L. D. 


21); overruled so far as in conflict, al ? peta 
| Miller v. Sebastian (191 L. LD. 288) ; ‘over- 


LL. D: 119.. (See 43 L. D. 196.) 


McDonald, Roy . (84. L. D. ao over- ; 


ruled, 37 L. ‘D: 285, 


*McDonogh School: Fund: (11° ioe D. r 
ee 


— BIB) > overruled, 30. L. D. 616. 
| 85 L. D. 899.) ape : 
ie McFadden. et al. we "‘Mountata’ ‘View 
_ Mining and Milling ‘Co. Ce L. D. 
~ 580); vacated, OF L: D 358: 

. MeGee, Hdward D. (17 I L : D: 285)" -over- 
“ruled, ‘29 L. D. 166. 


(24 L. D. 502.” 


McGregor, Carl (37 L. D. 698); over: | 


~ ruled, 38 L. D. 148. 


McHarry v.. Stewart. (9. te D. 344) ; le 


' ‘criticized and distinguished, 56 I. D. 

B40. 

‘McKernan 7 v. - Bailey 16 L. D. 368) ; | 
overruled, 17 L. D.z 494, ty 2 oghe 


- *McKittrick. Oil Co. v. Southern Pacific 
‘R. R.. Co. (37 L. D. 248); overruled 


e “SO far: as in conflict, AO: in D. 528. 
(See 42. L. D. B17.) 


Mesteken, Herbert et al. (10 L. D. 97: 


~11-L.-D. 96);  Gistingulated, 58. I. ove 
257,260. 

McNamara et. al: v. State. 5h: California 
(17 TL. D. 296) ; overruled, 22.1: D, 
666. 


| MoPeek v. Sullivan et al. (25 L. D. 281) af eo 
| Morrow et al. v. State: ‘of Oreo et ali ae 


overruled, 36 L. D. 26. | 


- “Mee v. Hughart et al. (23 L. D, 455) ; : 


" vacated, 28. L. D. 209. In effect: re- 


- instated, 44. T..: D. 414, 487; 46. ee Did 


ot "434; 48 L.. ‘D. 195, 346; eae 49L. D 
: *Mechoer . Heirs: of. Sehut: “(853 L. D. 

~: 385): overruled so far as in ponnicu: 
| 411. D. is. (See 43 L. D. 196.) - 


wen. (BL. D. 10); Ove rruiled, Ar 


or ‘OVERRULED AND’ ‘MODIFIED. CASES” 


Mercer v. ‘Buford Townsite (35 Li. D. 

119) ; overruled; 35 L. D. 649. 

Meyer, ‘Peter. (6 L. -D. Rad. 4 modified, 

12 L. D. 436. es 

Meyer ue Brows (a5 T. D: 307 ). 
89 L. D. 162, 225.). 


Midland Oilfields Co. (50: LD. 620); 
ie overruled s 80 far as i in conflict, 54 I. D. 


mnyan _— 
Miller, ‘wawin’ I (85. L. D. a) over- | 
ruled, 43 L. ‘D, 181." | 


ruled, 26 L. D. 448. 
Milner and North Side. R. Re Go. are 


“overruled, 25-L. ‘D. 550. 2 
Milwaukee, Lake. Shore: and ‘Western 
“Ry: ‘Cov (12 Le D. oe overruled, 29 | 
| L. D.112. aoe a 
Miner wD Mariott et: al. (21 Ly D. 100) are 
- modified, 28 L. D; 224.- eee 


‘Minnesota and Ontario Briage: ae eee fe 


- pany - (30 L: D: 77 yo no peer fol- 
~— lowed; 50 Li. D. 359.” a? 


*Mitchell v. Brown’ (3 L. D 65) : pared x 
Releases es eee 


ruled, 41 L. D. 396. 

'590.)> ee 
Monitor Lode (18: L: D. 858) overruled, | - 

795 LD. 495. a tees oe : 


so far as in conflict; ig ID.. 348. 7 

pane: Charles H. ae} 7 D. oe over- 
ruled; 27 L. D. 482. . oa 

‘Morgan 2, Craig (10 ¢. L. 0. 288) ‘over- 
- ruled, 5. L:.D. 808. . . 

Morgan v. Rowland @r L. D. 90) 5 over- a 
ruled, 37 L: D. 618. - SR ia = 

Moritz v. Hing (36 L. D. 0) vacated, 
"87. Te. Ds B82. _ 

Mieco: Charles Ss. (363 L. D. 126) an 
modified, 36 L: D. 319. “ 


(382 LT. D. 54); ‘modified, 93 L. D. 101... 
Moses, Zelmer R.. (36 L D. oo) over- 
ruled, 44 L. D. 570... it 
| Mountain. Chief -Nos. 8. ‘and 9 algae 


‘Claims (36 L. D. a : overruled 1 in a 


' part, 36 L.‘D. 551:.: a | 
Mt. - Whitney: Military: Reservation 40. 1 
L. D. . 815). - (Seé 43 L.-D. 33.) | a | 


(See = = 


L. D. 488); overruled, 40 L. D. 187. oe: 
Milton: et alvv, Lamb (22. L, D. $89) oe koe 


Monster Lode (35: dD: 498) ; overruled ee ws 


‘TABLE’ OF OVERRULED 

Muller, Ernest. (46 L. .D. 248) ; ; over- 
- ruled, 48 .L:-D. 168.. | 

Muller, Esberne K. (39 L. D. 72): modi- | - 
fied, 39: L. D. 360. | 

Mulnix, Philip, Heirs of (33 L. D. 881) =i 

overruled, 48 L. D. 582. sk 


Nebraska, State of (18 L. D. 124) ; over- 

ruled, 28 L. D. 358. 

Nebraska, State of v. Dorrington: (2 
C. L. DL. 647) ; overruled, 26 L. D. 128. 

Neilsen v. Central Pacific R. R: Co. et al. 

(26 L. D. 252) ; modified, 30 L. D. 216. 

_ Newbanks v. Thompson (22 L. D. ay; : 

overruled, 29 L: D. 108. a 
-Newlon, Robert C. (41 L. D. 421) ; over- 

~ ruled: so far as | in conflict, 43 L. D. 
364. 

New Mexico, State of (46 L. D. 217); 

_ overruled, 48 LL.D. 98. 

New Mexico, State of (49 ZL. D. 814) ; : 
overruled, 54 I. D. 159. -— 

Newton, Walter (22° L. D. 822) ; “modi- 
fied, 25 L. D. 188. | 

New York Lode and Mill Site (5 L. D. 
513} ; overruled, 27 L. D. 373. 


*Nickel, John R. (9 L. D. 388) : over- |. 
Opinion A. A. G. (35 L. D: 277); va- 


ruled, 41 L. D. (128. 
' 3138.) 
Northern Pacific R. R. Co. 
191); modified, 22 L. D. 224; over- 
' ruled so far as in conflict, 29 i. D. 
550. | 
Northern Pacific R. R. Co. (21 L. D. 
412; 23 L. D. 204; 25 L. D. 501); over- 
~ ruled, 53°I; D: 242. (See 26 L. D. 265 ; 
33 L. D. 426 ; 44 L. D. 218; 177 U. S. 
—° 485:). 
Northern Pacific Ry. ‘Oo. (48 L. D. 573) ; 
* overruled so far as in conflict, 51 L. D. 
196. (See 52 L. D. 58.) | | 
- Northern Pacific R. R. Co. v- Bowman 
(7 L. D, 238) ; modified, 18 L. D. 224. 
Northern Pacific R. R. Co. v. Burns (6 
L.-D. 21) ; overruled, 20 L. D. 191. 
Northern Pacific R. R. Co. v. Loomis 
(21 LD. oe) overruled, 27 L. Dd, 
AG4. _ 
Northern Pacific R. R. Co. &. Marshall 
> et al. (AT L. D. pas _ overruled, 28 
L. D. 174. : 


(See 42 .L, D. 


SAND: 


(20 L. D. | 
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Northers Pacific R. R. Co. v. Miller (7 


. L. D..100) ; overruled: SO: far as in con- 
flict, 16 L. D. 229. . 


Northern Pacific R. R. Co. v. Shetwood 


(28 L: D. 126) : overruled sO far as in 
conflict, 29 L. D. 550. 

Nor thern Pacific R. R. Co. v. Symons 
(22 L. D. 686) ; overruled, 28 L. D. 95. 


Northern J Pacific R. R. Co. v. Urquhart : 


(8 L. D. 365) ; overruled, 28 L. D. 126. 
Northern Pacific R: R. Co. v. Walters 
et al. (18 L. D. 280) ; overruled so far 
as in conflict, 49 L. D. 391. a 
Northern Pacific R. R. Co. v. Yantis ec 
L. D. 58) ; overruled, 12 L. D. 127. 
Nunez, Roman C. and Serapio (56 I. D. 
. 363) ; overruled so far as-in conflict, 
- 57 ID, 218. = 
Nyman wv. St. Paul, Minneapolis, and 
- Manitoba Ry. Co. (5 L. D.- pees 
overruled, 6 L. D. 750. 


O'Donnell, Tots. J. (28 L. D. ames 
_ overruled, 85 L. D. 441.00 | | 
Olson v. Traver et ual... (26. L. D. 350, 
- 628}; overruled so far as in conflict, 
29 L. D. 480; 30 L..D. 382. | 


‘cated, 36 L. D. 342. | 
Opinions of Solicitor, September 15, 
1914, and February 2, 1915; overruled, © 
September 9, 1919 (D. 43035, May 
Caramony). © (See 58.1. D. 149, 154- 
156.) 9° * 
Opinion of Solicitor, October 31, 1917 
(D. 40462); overruled so far as incon- 
sistent, 58 I. D.-85, 92, 96. 
Opinion of Solicitor, February 7; 1919 


—(D. 44083) ; overruled, November 4, 
1921 (M. 6887). (See 58 ee 188, 
~ 160.) — 


Opinion of Solicitor, August 8, 1983 (M. 

' 27499) ; overruled SO far as in con- 
flict, 54 I. D. 402. 

Opinion of Solicitor, May 8, 1940 (57 

ane D. 124) ; overruled in ‘part, 58 I. D. 


 §62, 567. 


Opinion of ‘Acting aonelie, Ta une - 6, 
~ 1941; overruled so far as inconsistent, 
60 I. D. 333. 


Pecos’ Irrigation and Improvement Co. 
(15 L. D. 470) ; overruled; 18:1 L. D. | P 


Phillips, Alonzo (2 i D. sol); over- 


 -Pietkiewicz et al. v. Richmond ‘(29 L, D. 


an xxv TABLE OF’ 


Ointon “of. etnies Solicitor, J ie 30, 


19425 overruled. so far.as in: conflict, | 


58 I. D. 3al. _ (See:59:I. D. 846; 350.) |} 
Opinion, Of. Solicitor, August 31, . 1943 
2 (M. 88183) ; - distinguished, 58. I. .D. 
126,720). 2 222 
Oregon and California. R. R.. Cow. 0: 
| _ Puckett. (39, L. D. 160) modified, 53 
LD. 264. . i. 
| Oregon Central Military ‘Wagon. Road 


Co. ». Hart (17. L: D. 480) 3 overruled, fe 


“18 L, D. 543. 


os D. 869) ; 3 overruled, 88 L. D. 258. 


| Pace w. -Carstarphen et ai. (60 Li D. | : . | 
3 Pringle, Wesley (18 L. ‘D. 519) ; 3 “over- 


~ ruled, 29 L. D. 599. 


- © 869) distinguished, 61 I. D. 459. 
Pacifie Slope Lode (12 L. D. 686) ; -over- 
. Tuled so far as in conflict, 25'L. D. 
5182 ? : 
| Basing 0. ‘atgerson” ce B. L. P. 91); 
- modified, 5 L. D. 256. 2 
Patterson, Charles B. (3 L. D. 200) “a 
--- modified, ‘6 L. D. 284, 624. > 
_~ Paul Jones Lode (28 L. D. 120) ; “‘modi- 
fied; 31-L.D. 359... Oe; | 
Paul v. Wiseman . (4 L. D: 12); ; ‘over: 
ruled, 27 L. D. 522. : oe 


168, 268°. 

"Wo. Pennock, Belle L. (42 L: D. 815); va- 

~~) cated, 43. L. D. 66.: 7 | 
Perry. o. Central. Pacific R R. Co. (39 


L. D. 5): overruled so far as in con- | ” 


flict, 47. L.. D. 304... 
Phebus, Clayton. (48: Le. D. 428): - over- 
_ ruled so far. as in conflict, 50... L. Dy 
281.- 5) 2 3 
Phelps, Ww. Le (8 C. L ©. 189); 7 over- 
~ ruled, 2 L. D. 854. 


ruled, . “1 L. .D.. 424.» 
Phillips D Breazeale’s Heirs (19 L. D. 
_ 578); overruled, 39 L. D. 98. 


Pieper, Agnes.C. (35 L. D, 459) ; over- | 


ruled, 43 L.D. 374, | 
Pierce; ‘Lewis W.: as L. Dp. B28) 3 ‘Vas 


cated, 58 1... D. .447; overruled ‘50 | 


~ far ag in conflict, 59 I. D. 416, 422. © 


195) ; overruled, 87 L. D. 145. 


ovErRuLED 


Prange, 


:s ae fers George (9.L, D. 10). 
Owens et al. v. State of California. “(22 . a 
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Pike's Peak Lode: (0%. D. 200); over- Rees 
ruled in: part, 201i. iD: 204, - nae 


Pike’s: ‘Peak: Lode Mien Te Bs 43 ‘over 


- ruled, 20 L. D. 204." 
Popple; ‘James. (12° Li: De - 488) 
_ ruled, 18. L. D: 588.. ai, 


Powell, DO. (6 L. D. | 802) oat, a 


AR LL. ‘D: 477. 

_ Christ son 

: _ Braasch. (48 L. D. 448) ; overruled so 
far as in conflict, 60 I. D. 417, 419. 


E. D. 162, 225.) aed | 
Prescott, Henrietta Pp. (46 L, D. 486) ; ; 
‘overruled, 51. L. D. 287. en 


Provensal, Victor H. 


| vacated, 33. L. D.. 409. . 


Pugh, FM, et al. (4. D. 274) 5 


effect vacated, 232 U. S.. ABQ 
Puyallup Allotments (20. TE D. 101); 3 


i. ‘modified, 29 L. D. 628. 


Ramsey, ‘Georg ce L., Heirs of ‘Bawin. C. 


Philbrick (A. 16060), August 6, 1931, 
_ unreported ; ‘recalled and vacated, 58 ts * 


oh D. 272, 275, 290. | 
Rancho ‘Alisal (aL. D. 123); overruled, 
5 L. D. 820. | 
Rankin, James D., et al. au D. i) : 
overruled, 35.1. D. 32. ee ce 
Rankin, John M. (20 ive ‘D. (272); ; Te- 
_ versed, 21.L. D. 404. - suet 


‘Rebel: Lode. (12 L. De = 688) a — 


(20 L. D. 204; 48,L. D. 528.. 
| *Reea v. Buffington (7 L. D. 154) ; over- 
~ ruled, SL. ‘D. 110.- 


. -vacated,. 40 L.. D. 420, 


Reid, Bettie H., Lucille i. ‘Pipkin (61 4 


I, D; 1); “overruled, 611. D. 355... 
Rialto No. 2. Placer Mining. Claim. (84 
LL.D; 44) ; -overruled, 37 L. D: 250. 
Rico Town Site 5S L.. D. coe modited, | 

5L.D. 256. ae 
| Rio. Verde: Canal ‘Co. (28 Ty D. B81) :: 
vacated, 27 L. D. 421. 


-over- = 


| and’ Wiliam C. a 


(See 39 2 


(30 L. D. 616) a 
i overruled, 35 L. D. S99... ., es | 
Prue, Widow of Emanuel ) L. D. 436) ae 


(See 9 L.. D. 360.) 
| Regione v. Rosseler . (40. L. Dz. ) oe 


TABLE OF OVERRULED. 


Roberts’ v. Oregon. Central. Military 

‘Road. Co. (19. L. De B91) 3 overruled, 
21 LD. 174... i 

Robinson, Stella a. (12 L. D. 443) over- 
-Tuled, 13.L; D.:1. 

Roz pers, Fred B..(47.L. D. 325)"; vacated, 
53 I. D. 649. 

Rogers, Horace B.: (01 L. D. 29): over- 

~ ruled, 14 L. D. 321. 

Rogers v. Atlantic & Pacific R. R Co. 
(6 L. D: 565) ; overruled so far. as in 

. eonflict, 8 L. D.165: oN 

*Rogers. v. Lukens (6 L. D. 111) 3. over- 

. ruled, 8L. D, 110... (See 9 L. D. 360. ) 


Romero v. Widow of Knox (48 L. D.. 


82) 3 Gverrnle’ so far-.as in ‘conilict, 
49 L. D, 244, 


- Roth;. Gottlieb. (50 Ia D. 196) modified, 


—§0 ED. 197," 


(41 L. Dz. 242, ely aes 42 
TD. 584, 


St. Clair, Frank (52 L D.z 507) : enbate 
- fied, 53 I. D. 194, 


ee *St. Paul, Minneapolis: and» Mariitoba = 


| Ry.. Co. (8 L. D. 255) modified, 18 
L Di 854. (See. 82! L: D. 242) =: 

St. Paul, Minneapolis and Manitoba Ry. 

_ Co, %.. Hagen (20 L. D. 249); over- 

~ ruled, 25 L. D. 86. . 

St. oo Minneapolis and Manitoba 1 Ry. 
Co. v. Fogelberg (29 L. D. 291); 
seen 80 L. D. 191. 


| Salsberry, Carroll ( 17 L. D. 170); over- 


ruled, 9 L. D. 98. 


- Sangre ‘de. Cristo. and: “Maxwell. Land. 


Grants (46 L. D. 301) ; modified, 48 
LD. 88 


Santa Fe Pacific R. R. Co. 2, Peterson 


(39 L. D. 442); overruled, 41 L. D. 
383. 

Satisfaction: Hxtension Mill Site (14 
L. D. 178). (See 82-L. D. 128:) 
*Sayles, Henry P. (2 L. D. 88) ; modi- 

fied, 6 L. D. 797. (See 37-L: D. 330.) 
Schweitzer. v, Hilliard et al. (19 L. D. 
294).; overruled#so:far as in conic, 
26. L. D: 639. 8 
Serrano ». Southern Pacific R.. R. Co. 
(6.0... O..98); overruled, 1 L. D. 
380. 








‘Standard Shales . ‘Products - ‘Co. 
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‘Serry; John J. (27 L. D. 330) ; overruled — 


so far as in conflict, 59 I: D. 416, 422. 
Shale Oil Company... (See 55 I. D. 287.) 
Shanley . v. Moran (1 i. D. 162); -over- 

Yuled,.15 L..D. 424. . 


Shineberger, Joseph | (8 L. D. 931) : over- 


ruled, 9 L. D. 202. - | 

Silver Queen Lode (16 L. D. 186) ; OVer- 
ruled, 57 I. D. 63. a | 

Simpson, Lawrence W. (35 L. D. 399, 
- 609); modified, 36:L.:D.. 205. 

Sipchen v7. Ross..(1 L. D. 634) ; es 
41, D. 152. 

Smead v. Southéri Pacific R: R. Co. (21 
L. D. 482) ; vacated, 29 L, D. 135. 


Snook, Noah. A., et al. (41 Li D. 428) ; 


oe so far. ‘as in conmict, 43 L:.D. 
864. . 


. Sorli v. Boe (40 Le D. 259); overruled, 
Rough Rider and Other Lode Claims 


42 L. D. 557, 
Southern Patific. R. R. Oo: (15 L. D. 
460) ; reversed, 18 L, D. 275. 


| Southern Pacific R: R. Co.. (28.L.°D: 


- 281); recalled, 32 L. D. 51. 
Southern Pacific R. R. Co. (33 L. D. 89) ; ; 


recalled, oo. L. Dy 528, 


‘Southern. Pacific R. R: Co. v. Beans (31 
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= DECISIONS OF THE _ : 
DEPARTMENT OF THE INTERIOR | 


_ BETTIE H. REID 
- LUCILLE H, PIPKIN 
“5-96380 Decided February 4, 1969" 


Noncompetitive Oil and Gas Lease—First Qualified Applicant—Cancellation, _ 


If the. Department determines that a tract of public land which is not within 
any known geological structure of a producing oil or gas field will be made | 
available for oil and gas development, the Department is under a manda- 
tory duty, imposed by statute, to lease the jand to the qualified person first 
applying for it. 
Where a noncompetitive oil and gas lease was erroneously issued to a junior 
applicant, the lease is subject to concellarion. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


‘This is an appeal to the head of the Department by Mrs. Bettie 
H. Reid from a decision of the Director of the Bureau of Land Man- 
agement denying her petition for the reinstatement of her application 
_ for a noncompetitive oil and gas lease on the K14NE% sec. 18, T. 248., 
_ R. 29 E., New Mexico principal meridian, pursuant to section 17 of 
the: Mineral Leasing Act, as amended (380 U.S. C., 1946 ed., sec. 226). 
On August 19, 1947, Mrs. Reid filed with the district land office at 
Las Cruces, New Mexico, an application (Las Cruces 065970) for a 
noncompetitive oil and gas lease on several tracts of public land in | 
T. 248., R. 29 E., New Mexico principal meridian, including the NE» 
sec. 18. In a decision dated January 26, 1951, the manager of the 
_ Land and Survey Office at Santa Fe, New Mexico," rejected the appli- 
eation as to the NE% sec. 18, but approved the application pene | 
the other tracts desired by Mrs. Reid. 
- In explanation of the partial rejection of Mrs. Reid’s eoaheanon 
the manager said that “The NEY, sec, 18, T. 24 S., R. 29 E. has been 
withdrawn for reclamation purposes * 3 ee Actually, this state- 
ment was correct only with respect to the W1%4 of the NEY, sec. 18. 
_ The Ely of that quarter-section had not been withdrawn, but, instead, 
was available for oil and gas leasing at the time of the. submission 
of Mrs. Reid’s application and at the time of the. manager’s decision. 
On April 5, 1951, Miss Lucille H. Pipkin submitted to the Santa Fe 
~ Land and. Survey Office an application | (New Mexico ea): for i 
i *Overruled. Bae: 305.. [Ed] saa SRE pe, Pg 
7 The district jana OMe at Las Cruces. had heen discontinied in: the meantime, Go Soe 
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noncompetitive oil: and gas lease on the: EYNEY, sec. 18. On May 14, : = > 
1951, the manager took administrative action ‘purporting to accom- | 


| plish the i issuance, prospectively, of an oil and gas lease on. this tract | 


to Miss Pipkin effective as of Jtine 1, 1951. - 
In the meantime, Mrs. Reid apparently. learned of Gis error iat eo 


> ‘tad been made by the manager. in rejecting her application as to the 
ENE, sec..18 and of the submission by Miss Pipkin of an appli- 
cation for an oil and-gas lease covering this tract. On May 28,1951, | 


es Mrs. Reid filed with the manager a petition for the reinstatement of. 7 


her: application respecting the: E1,NE14 sec. 18.7: The petition called 
~ attention to the fact that Mrs. Reid’s application had been “denied by | 


ae erroneous action,”. and that “the Land. Office has the- opportunity to. 


correct the errors before any lease to Pipkin can become effective.” — 
_ Notwithstanding the fact. that attention was thus called to the error 
aay had previously been made in rejecting Mrs, Reid’s application 
? respecting the E1,NE%, sec. 18, no corrective action was. taken prior 
to Fune 1, 1951, in accordance with Mrs. Reid’s petition. 
Thereafter, on June 19, 1951, the Director of the Bureau of ‘Land 
- Management formally denied. Mrs. Reid’s petition for the reinstate- - 
ment of her application. as to the EYNEY, sec. 18. This appeal to 
the head of the Department was then taken by Mrs. Reid. | 
In the i issuance of noncompetitive oil and gas leases on public lands, z 
the: Department is bound by the ° provisions of section 17 of the Min- | 
eral Leasing Act. This section provides, i im pertinent part, as follows: — 
Re ‘When the lands. to be. leased. are not within | any known geological 
structure of a producing oil or gas field, the person first making application for 
the lease who is qualified, to hold a lease ' +. *. % Shall. De entitled to a. ir Ok 
~ such lands * a a ft og ee PRES os : 
The provision of ine quoted abeuei 1s. eee In. sere ‘Tt. cannot 
be waived or ignored by the Department. Although the Secretary of 
the Interior (or his delegate) has the discretionary authority to de- 
cide whether a particular tract of public land, which is not within. 


any known geological structure of a producing oil or gas field, will -_ 
be made available for oil and gas development, the Secretary: (or. his 
delegate) “is ‘obliged, if the tract is made available for’ oil and gas de- _ 


7 velopment, to lease it. to “the person ee making: gd ecectes tor the | 
Ps lease who is qualified tohold a lease.” — | 
In the present: case, Mrs. Reid .was the qualieed: person. first: ‘mak 


sas ing. application for an oil and gas lease on the EIY,NEY, sec. 18. 


Therefore, under the controlling statutory provision, it-was the man- — 


% datory: duty. of the Department: ‘to-issue an oil and. gas lease. to. Mrs. ee 





2 Although the petittori ‘requested the reinstatement of: the application’ “pégaraing the 
NB of sees 18,"itswas- only: entitled. to. copelderation: insofar aB- it referred to the ce 


| = of that hie “section. 
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Reid for this tract. abi the event of a ‘decision ‘to‘make the tract avail- 
able for oil and gas development.’ The failure’ to do so-cannot ba 
justified, in view of the plain language of'the statutory provision ‘gov- 


= erning the issuance of noncompetitive oil and gas leases. 


‘Tt is true that Mrs. Reid ‘delayed ‘from February: 7, 1951 ‘(the’ date: 
on which she received notice of the partial rejection of her applica- — 
tion), until May 28, 1951, before she filed a formal petition seeking 
corrective action respecting the erroneous rejection of her applica- - 
tion as to BYNEY sec. 18. In connection with this matter of delay, 
however, it 1s pertinent to note that the question whether the E14NEY, 
sec. 18 had been withdrawn was a question of fact the answer to which 
was reflected in the official records maintained in the Land and Sur: | 
vey Office. There was no reason why Mrs. Reid, upon being informed 
by the manager of the office that this area was withdrawn and, hence, 
was anavallable for oil and gas leasing, should have auestioned the 
accuracy of the manager’s statement concerning the status of the land, : 
since this was a factual matter within the peculiar competency of the 
manager as the official in charge of the records showing such status. 
Consequently, no lack of reasonable diligence is attributable to Mrs. 
_ Reid because of a failure to check the records promptly in order to: 
determine whether the factual information furnished to her by the 
manager was accurate or erroneous. | 
In any event, when Mrs. Reid did learn of the error that had been | 
“made by the manager respecting the status of the EI,GNEI, sec. 18 
and submitted her formal request that action be taken to rectify the 
error, the effective date stated in the purported lease to the junior ap-. 
plicant, Miss Pipkin, had not been reached and, accordingly, the way 
was still open to rescind the action previously faker on Miss Pipkin’s 
application and to carry out the mandatory requirement of the statute. 
by leasing the E14NEY, sec. 18 (if it was to be leased to. anyone) to 
Mrs. Reid as the qualified person first applying for a lease on this 
tract. Instead of corrective action to carry out the statutory man-. 
date. being taken, however, the previous action in favor of the junior 
applicant, Miss Pipkin, was permitted to stand. — —_ 
Under these circumstances, the outstanding lease which purported 
to come into existence as of June 1, 1951, and to confer on Miss Pip- 
kin, the j junior applicant, oil and gas rights respecting the EYNEY, 
‘sec. 18 must be regarded as having been issued without authority. of 
law and, indeed, In contravention of. the. plain. statutory ‘mandate. 
Such an oil and gas lease is subject. to: cancellation. See. Russell, - 
| Hunter Reay v. Gertrude H, Lackie, 60 I. D. 29 (1947). nia 
Therefore, pursuant to the authority delegated: to me by ‘the See- | 
ey of the Interior. (se0.§ oe Order oe 25095 uu F R.. 807): fh, 


ee es _ DECISIONS: OF THE. ‘DEPARTMENT oF THE INTERIOR (et T. De. ae = 


7 déciaion. of. the Director of the: ‘Bureaté ot Tana: ‘Masia yeinent 3 is re- 


versed, and the. case is: remanded to. the Bureau of Land “Management, - ; oe 


os with instructions to cancel the lease. issued to Miss Pipkin,. and to.offer 


— a lease on the’ EI,N BY, sec..18 to Mrs. Reid if this tract is still out- 


se : side any known ‘Beological st structure of a a producing. oil ¢ or gas field. 


Masts @. b Warm, : 
a8 “Solicitor, ‘: 


ci APPEAL oF THE GENERAL ELEOTRIC comPaNy 
- CA-130. Re | | Deoidted February 6, 1958. 


. Contract Appeal—Delay—Strike—Articl 5 of U. 8. Standard Form 32. 


. Article & of U. S. Standard Form No. 32 (supply ponteacts becomes drcrative 
if, and-only if, the right of the contractor: to proceed with performance 

. under the contract is terminated by. written notice on account of failure. to’ 

] deliver the supplies within the time specified i in the contract, and: une Govern- 

- ment thereupon: obtains. the: supplies elsewhere. ; 

. A strike which was in: progress:in the contractor’s. plant at: the. time: Suen ‘the = 
: - contractor: prepared. its bid,. and which was still in progress at the time : 

- when: the contract was: made, cannot be regarded as an “unforeseeable” 

-eause of delay in performance under the contract, so as to. make the delay | 

aes excusable under article 5 of U. S. Standard Form No. 82. 7 


‘, ADMINISTRATIVE DECISION 


This decision considers the: appeal. of the General Bleotric Ociin | 
pany, ‘Denver, Colorado, dated May ‘10, 1951,' from the findings of 
fact made by the contracting officer on ‘April 18, 1951, under supply 
_* -¢ontract: No. T2r-16498, entered into with the Bureaa of Reclamation 
on March 9, 1946. % 
The contract was executed.on the standard ‘forth for Government | 
supply contracts (U. S.. Standard Form No. 382, revised June 18,. 
1935). ‘Tt called for the fabrication and delivery of fei circuit breakers — 

and lightning arresters (together with the services. of erecting en- 
_~ gineers. and mechanics, if required) for the Kennett: Division of the. 
~ Central Valley ‘project in California. Article 1 of the. contract made 


the attached specifications (No. 1144) part of the contract, and pro- 


| vided that “Deliveries shall be made as stated in ‘schedules: Nos. de | 


ee and 4 of the specifications No, 1144.” Schedule No. 1 provided for : 


7 the: shipment. of four circuit. breakers, and. schedule No. 2‘called for’ ; 


~ pass shipment. of one circuit, breaker, within 420 calendar days after 





2 In. ‘its. letter ot apnea dnted: May- 10, 1951, the: ‘contractor: stated that. the’ ‘findings: pas 


Se, of fact of the contracting officer were. unsatisfactory, that “Appeal: is hereby. made to these - ; : 


ae Findings;” ‘and: that: additional ‘information “would ‘be. submitted’ as’ “00D. as. ‘possible — rs 2 : 


we ‘ee: information Was submitted ina letter dated August & 8, 1951. 
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- February 6, 1952 
the <abaipt of the notice of the award of the contract. Schedule: No. 


‘4 provided ‘for the shipment of three lightning arresters within 270 | 


calendar days after the receipt of the notice of the award of contract. 


Notice of the award of the contract was received by the contractor 


on March 9, 1946, thus fixing the final dates for complete shipment 
under the contract as May 3, 1947, for the five circuit breakers under 


schedules Nos. 1 and 2, and as December 4, 1946, for the three lightning 


arresters under schedule No. 4. No delay occurred in making ship- 
tment’ of the circuit breaker covered by schedule No. 2. Shipment of 
the four circuit breakers under schedule No. 1 was substantially 
- completed on July 16, 1947, or 74 calendar days after the final date 


fixed in the acheduls. “Shipment of the three lightning arresters 


‘under schedule No. 4 was completed on March 25, 1948, or ATT calendar ~ 


days after the final date fixed in the schedule. | 


- The provision of the contract covering the subject of delay in per- | 


os doumancs was article 5. It provided, in part, as follows: 


- If the contractor refuses or fails to. make. deliveries of the materials or 
Supplies within the time specified * * *, the Government may by written notice 
terminate the right of the contractor a proceed with deliveries or such part or 


parts thereof as to which there has been delay. In such event, the Government 

may purchase similar materials or supplies. in the open market or secure the 

2 imanufacture and delivery of the materials and supplies by contract or other- a 
wise, and the contractor and his sureties shall be liable’ to the: Government. 

- for any excess cost occasioned the Government thereby: Provided, That the 


contractor shall not be charged with any excess cost occasioned the Government 
“py the purchase’ of materials or supplies in the open market or: under other 
contracts when the. delay of the contractor in. making deliveries is” due to 


unforeseeable. Causes - ‘beyond the control and without the fault or hegligence : 
of the contr actor, including * oe strikes > 3 * if the contractor shall notify 
the contracting officer in writing of the cause of any such delay; within 10 days — 


‘from the beginning thereof * * *. The contracting officer shall then ascertain 
the facts and extent of delay, and his findings of fact ther eon shall: be final.and 


eonclusive on the- parties hereto, subject only to. appeal within 30 days by the | 


contractor to the head of: the department: concerned or his duly authorized 
representative * * *, 7 


The record indicates that the earliest written communication. from 
the contractor on the subject of delay in performance was. dated April 
8, 1947, and stated, in part, that— | 3 7 | 


Ag required by Article 5 * * * you are fee eby notified that we will be delayed 


in completing | emery * .* & of three «oF. 4 lightning eepeciers) until May 6, 


1947. 


This was. followed on a letter aed April 9, , 1947, in oe the « con- 


tractor stated, i in part, as: follows: 


AS required by: Article 5 *.* * you are 2 hereby notified that. we will be delayea oy 


- in completing shipment RO ee four is a = circuit breakers *. * * until June, 
1947. - oe) oa ak ee ee . | at 


~ 
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_ Thereafter, under. dato of March 1, 1951, the contractor wrote a 


: ‘i pees notices of delay under article 5 of the contract. “The letter a 
: a March. 7, 1951, ‘stated, in: pertinent part, as follows: nus ess 


Our. plants were, on strike from Ji anuary 16, 1946 until March 18, 1946. “The _ 


ee ‘duration: of our. strike, and the inability to obtain materials, could not. be foreseen ae 


: or. evaluated during this period. » AS a direct result of this. strike, shipment was we 


“delayed. This delay was not a result of factors within our control. . 
“We request: ‘that the formal contract completion dates be extended, ‘the dura- : 


- ‘tion of our’ strike (from March 9,.1946, the date of the award, to March 13, 


“ -1946,. the date our. strike ended), plus 60 days, which was. the minimum recovery | 
oe time Lec to. regain full and normal production, or a - total of 64 days. oem 
. Se ee Be oa Ss ao ae ar ae * - . ‘ :3 > 
oO In view. 7 of the circumstances herein described and, ‘in compliance with Article 
5B of the contract, it is formally: requested that a Findings-of-Fact be prepared, 

-whereunder the contract delivery. dates © will ‘be: extended to one 6, 1947. on 

| “Schedule 1, and to February 6, 1947 on. Schedule 4,. 


The contracting officer on April. 18,1951, founda as follows s respecting 7 
‘the contractor’ Ss request for an extension of time: : ” ose 
7 . It is found that the delays in deliveries by reason of a strike i in the contractor’ Ss. 
‘ plant, of the equipment. described under Schedule No. 1 and under Schedule No: 4, 
_ Were not due to causes which were unforeseeable, beyond the control, and without 


. the fault or ‘negligence of the contractor. ‘These delays, therefore, are not: excus- - 
able under the Provisions. of article 5 of the contract. [Findings, paragraph. 6 


(b).T. . 

. "The c eentenctor eae took an n appeal to ie fea of iho Denar 

‘ment within the:30-day period prescribed in article 5 of the contract: 
In disposing of this appeal, it should be stated at: the outset that both 

3 ‘the: contractor. and the contracting. officer have been laboring under a 


- . misapprehension i in assuming that the facts of this case called for pro-" 
~ -ceedings under article 5 of the.contract. Article 5 would have been 
operative if, and only if, the right. of the contractor to proceed with per- 
formance Hader the contract had been terminated by written notice on. 
—. “account of the failure to deliver the four circuit breakers under schedule | 
-- No, 1 and the three lightning arresters under schedule No. 4 within : 
aati y prescribed periods, and the Government had thereupon obtained 
the equipment’ elsewhere.’ In such a. situation, the contractor would 


| — have been liable to the Government for any excess cost. incurred bythe 


Government'1 In procuring: the equipment. from another sour Ce, ‘unless it. 


: . 8 were found; after appropriate proceedings, that the contractor’s failure | aa 
~. . to make timely deliveries had been “due to unforeseeable causes beyond 


ees the. control: and without the fault,or négligence of the contractor.” In | 


_ i the present. case, however, the. right: of'the contractor ‘to proceed: with : ” 
~~ | performance’ under the contract:was not terminated by the Government _ was 
.‘because-of the delay i in’ delivering the four circuit breakers under: sched- Bo aa 


= - ule NX o.1 and the three a heninine arresters s under schedule ea 4. Ib- oe 
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stead. ae aaen was s permitted to proceed with pérfort mance e dinder 
the contr act, despite the delay in‘making deliveries, and these items of 
equipment. furnished by-the contractor were accepted. and utilized by — 
the Government. Hence, there was no occasion, under the facts of this 


4 case, for proceedings under article 5 of the contract. 


“Moreover, if the present.case were an appropriate one for proceedings 
under article 5 of the contract, the question for decision on the appeal - 
would not be (as has apparently been .assumed..by the contractor) 
whether the contractor was entitled to an extension of time for per- 

formance, but, rather, whether the contractor should be excused from 
‘compensating the Government for the excess cost incurred by the latter 
in procuring the equipment from another source after the contractor 
had failed to os the st within: a time specified 1 in the © 
contract. 

Finally, it should be iad that if the present case called for proceed- 
ings under article 5 of the contract, the reason stated by the contractor 
for relief under that article could not be upheld. The contractor asserts 
that the failure to deliver the four circuit breakers under schedule No. 1 
and the three lightning arresters under schedule No. 4 on time ‘was 
excusable because of the strike in its plant from January 15 to Mar ch 
13, 1946, and the resulting difficulty experienced by the contractor-in 
ene operations after the end of the strike. In this connection, 
article 5.of the contract makes excusable only delays due to “unforesee- 
able causes.” This refers, of course, to causes which the contractor 
‘ could not reasonably have foreseen at the time when the contract. was 
made. In the present case, the strike in the contractor’s plant was 
actually in progress at the time (January 24, 1946} when the contractor 
prepared its bid, and the strike was still in progress on the date (March 
9, 1946). when the contract: was made. Under i these circumstances, the 
strike and.its attendant complications could not be regarded as coming 
within the category of “unforeseeable: causes” of delay, within the 
meaning of the quoted term as used in article 5 of the contract. Thus, 
no error would have been committed by the contracting officer in deny- _ 
ing relief to the contractor under article 5 of the contract, if this case _ 
were an: appre iaies one OF conser ng the merits of the contr actor’ s 
contentions. 

Therefore; pursuant to the autho delegated to me. e by fe Cin e- 
tary of the: Interior (sec. 24; Order No. 2509; 14 F. R. 307 ), the appeal 
of the General Electric Company: from. the findings of. fact by the 
| contracting officer oe ee 18, 1951, under contract at 0.  Tar-16428 | 
Is s dismissed: aa 

Cae et ieee G. Wwaane 

Solicitor. 
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| CONTRACTS FOR THE EMPLOYMENT OF MANAGERS oF INDIAN a 
| _ TRIBAL ENTERPRISES — . 


: Organized Tribes—Chartered Tribes—Indian Reorganization Act—Revised i 
Statutes, Section 2103. eae a ee So 
Te granting a. charter. to.an . Indian tribe under section Ww of the Indiag Re. : 


organization Act, the Secretary of the Interior may grant to the’ tribe the | : 


freedom -to make contracts without. complying with the seqemen Dre | 
_ scribed in section 2108 of the Revised Statutes. mae | 
- Where the ‘Secretary. of the. Interior, in: granting a | charter to an. ‘indian tribe, : 
2.) gave. the tribe’ broad authority to. make and’ perform. contracts and agree- - . 
|. nents subject only to. the limitations. that tribal lands: -eould. not. be sold 
or. mortgaged’ or leased for a ‘period exceeding 10 years ‘and. that. any ¢con- 
-- tract involving the payment of money in excess of $5, 000 in any, fiscal year - 
a should be subject: to: the approval of. the Secretary, it was clearly. the intent 
of the Secretary to authorize the tribe to make contracts without regard 
. to the requirements. prescribed in. section 2103. of the Revised Statutes. 
“The inclusion by the Secretary i ina tribal charter. of a qualifying phrase, stating 
‘that the powers: of the tribe ‘under: the. charter shall. be exercised. “subject 
2 tO: any. restrictions contained. in the * * * laws.of the United States,” .does 
oo not. jmapose upon the tribe the necessity: of complying with all the preexisting 
statutory restrictions. Telating generally to the. activities of. Indian. tribes, ¢ 
but, instead, refers only to those statutory restrictions fr om a which the See 
: retary cannot legally free the tribe. ge, : 
' The adoption by an Indian tribe ‘of a ‘constitution ‘under Becta 16 of the In- 
dian Reorganization Act. does: not relieve the tribe of the. necessity of com- 
; plying. with section. 2103, of the Revised Statutes in maling a a contr act. with 
-& person to manage a tribal farming enterprise. ne a : 


a-36119 att, Bact 2 fame |-Feonvany 14, 1952. 


To THE Coie ie or ere Avram. 

‘You have requested: that I express an opinion megerlite ches ap- 
‘ plicability of section 2103 of the Revised Statutes. (25 U. S. C., 1946 
—ed., sec. 81) to an executed contract and. a proposed contract, each of 


a oehich | is between an Indian tribe and a taneeee of a tribal ee 


conducted -by the tribe. re. 
. Section 2103 of the Revised Statutes. applies ae oe lia. contracts: 


— re services to ‘be rendered: to Indian tribes “relative to their lands.” 


The section prescribes several requirements which are essential to the ; 
: validity of such a contract. * Among these is the requirement that such es 


nf . a contract “shall be executed before.a judge of a court of record.” 
(a). Contract for the management of the: Grand Portage Trading a 


o Post and Resort Enterprise—The executed contract involved: in your — 


- submission is dated July 27, 1951, and is between. the Grand Portage — 7 . 
. Band .of Chippewa’ Indians and Peter Gagnow, of Grand Portage, = 
: Minnesota. Under the terms of the contract, 7M. x Gagaow will oar: oe 
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a tribal enterprise known as the Grand Portage Trading Post and Re- “ 
sort Enterprise, which is located on and makes use of Faribal land. 

~The Grand Portage Band is one of the constituent bands of the 
Minnesota Chippewa Tribe, which has adopted a constitution and has 
received a charter under sections 16 and 17, respectively, of the Indian | 
Reorganization Act of June 18, 1934 (48 Stat. 984, 987,988; 25 U.S. C., 

1946 ed., secs. 476, 477). The Grand Portage Band operates under a 
subordinate charter from the Minnesota Chippewa Tribe, and this 
charter confers on the band authority to manage enterprises and to 
administer tribal land. 

Section 17 of the Indian hedepiviiadn Act, in authorizing the 
Secretary of the Interior to issue a charter of incorporation to any — 
Indian tribe which has adopted a constitution. pursuant to the act, 
a in part, as follows: 7 _ 

: oe Such charter may convey. ite the incorporated tribe the power to pur-. 
chase, take by gift, or bequest or otherwise, Own, hold, manage, operate, and dis- 
pose of property of every description, real and personal * * * and such fur- 
. ther powers as. may be incidental to the conduct of corporate business, not incon- 

-Sistent with law; but no authority shall be granted to sell, mortgage, or. lease | 

for a. period. exceeding ten years any of the land included in ine limits of the 7 

reservation. “ees ee TES . 

It seems to be clear from this language that section 17 permits ‘the 
Secretary to grant to incorporated tribes far-reaching powers with 
respect to the conduct of business activities, including the making and — 
_ performance of tribal contracts, and that the Secretary is subject, 
in this regard, only to the limitations expressly stated in the section. 


_’. These express statutory limitations are to the effect that the Secretary 


cannot (1) authorize an incorporated tribe to sell or mortgage reser- 
vation lands or to lease-them for periods in excess of 10. years, or 
(2) grant. to the tribe incidental corporate powers which are incon- 
sistent with law (i. ¢., powers which cannot lawfully be given to. any 
corporation, non-Indian or Indian). Such statutory limitations on 
the Secretary’s authority certainly are not broad enough to prevent the 
Secretary from granting to an incorporated tribe the power to make 
contracts without complying with the requirements of section 2103 
of the Revised Statutes. In this connection, such a grant of power 
would not be “inconsistent. with law,” because it is a purpose of incor- 
| poration to provide the means for the conduct of business activities 
in a business-like way, and. freeing a corporation from the necessity, — 
inter alia, of executing all its contracts before a jucee of a. court of 
record would serve that purpose. Be 
It.is my view, therefore, that section ia of ‘ie TAdinn Reoeianiia: x 
tion:.Act: has: superseded section. 2103 of so Revised Statutes to the a 
880185—55-——4 : 
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+ 2 Sane of authorizing the Secretary io prank in eeariere oe! incorpora- _ 


| tion, the power to make contracts without regard to the limitations 2 
prescribed in section 2103. | | 


In granting charters under section 17 of the Indian Reorganization oo 


; Act, the Secretary of the Interior has invariably conferred wide" pow- 
ers with respect..to, the. making of contracts. Thus, section 5 of the 
charter of the Minnesota Chippewa Tribe,: which is. typical, confers. : 
upon the tribe the power to “make and perform contracts and agree- _ 
ments. of every description, not inconsistent with law or with any “pro- 


- visions of this charter * * *,” subject. only to the limitation (pre- | 
_ seribed by the statute). that tribal lands cannot be sold or mortgaged : 


or leased for periods in excess of 10 years, and the further limitation. 
| (imposed by the Secretary in the exercise of his discretion) that “any 
contract involving payment of money by the corporation in excess of . 


$5,000 in any one fiscal. year shall be. subject to the approval of the ; 
_.’ Secretary of the. Interior or his duly authorized representative. ie 
was clearly the purpose. of the broad language used in this. charter | 


respecting the contracting power to grant to the tribe freedom to make 
contracts without complying with the ae presoribed | In sec- 
tion 2103 of the Revised Statutes. 

‘It is true that the Department inserted in ie chartes to the Min- 
 nesota Chippewa Tribe (and in. other charters as well) an introduc- _ 
_ tory qualifying phrase stating that the powers | conferred in the | 


_ charter. shall be exercised’ “subject: to any restrictions contained in 


the. * * * Jaws of the United: States.” However, this phrase (which, ~~ 


i. incidentally, is confusing and ambiguous). could not have: een in- 
tended to render meaningless the broad grant of power conferred i Ine. “o 
the charter, by making the ‘incorporated. tribe. subject, to all the pre 


existing: statutes: imposing ‘restrictions, procedural and substantive, 


. on the conduct of tribal business. Such a construction of the quoted » 
eas phrase would make.a mockery of: the HEeral proces of ee Pee | 
a established by the Department. - 7 
~. In order that the general anki aie phrase; Sub) ect to any restric: 
con contained in the * * * laws of the United States,” i inthecharter 


a to the Minnesota Chippewa Tribe may. not render meaningless. the - 


_, -freedom‘of operation expressly granted to the tribe in the other pro- — 
visions of the charter, I believe that the general. phrase should be'con- 
ek strued as: referring only to those: statutory restrictions’ from which 
~ the Secretary of. the Interior could not legally free the tribe in grant- 


~~ Ing the charter: to it, such as, for example, the restrictions imposed ~ a 


- : by: the antitrust laws. “As: Erevions)) 4 indicated, section 2108 3 Of the ae - : 
ee Revised Statutes i is not in that category. a apes 


For the reasons. stated. above, it 1s my opinion that section 2108 of a 
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ie Revised Statutes ; is ; not applicable to the contract dated Ly uly oN, 
1951, between the Grand Portage Band of the Minnesota Chippewa 
Tribe and Peter Gagnow, relative to the management by the latter 
ofthe Grand Portage Trading Post and Resort Enterprise. 7 

(b) Proposed contract for the management. of the Salt River Farm. 
ing Enterprise.—The proposed contract involved in your submission 
is to be made between the Salt River Pima-Maricopa Indian Com- - 
| munity and a-‘farm manager. Under the contract, the farm manager 

is to operate a tribal farming enterprise, which will include the culti- 

vation of tribal lands, the development of livestock industries to 
- utilize the rons raised by the a a and the marketing of cue } 
crops. 
_ The Salt. ver ‘Pima-Mari icopa ence Gonumuniby has adopted a 
constitution pursuant to section 16 of the Indian Reorganization Act 
(25 U.S. C., 1946 ed., sec. 47 6). It has not, however, poerred a char- 


= ter ot incorporation and er section 17 of that act. 


‘The adoption by the Salt River Pima-Maricopa indian Gunman | 
of a constitution under section 16 of the Indian Reorganization Act. 
does not exempt it from the necessity of complying with the require- 
ments of. section 2103 of the Revised Statutes in connection with the 


making of a contract, such as the proposed contract under considera- 


‘tion here. A tribe adopting a. constitution under the Indian. Reor- 
- ganization Act may obtain only the powers mentioned in. section. 16, 
which include the authority. to employ legal counsel, to prevent ie 
alienation of tribal lands or other assets, and to negotiate with Federal, — 
| ‘State, and local governments, plus such other powers as were évested | 
‘in any Indian tribe or tribal council by existing law.” We do not find 


here any grant of power to make contracts without regard to the re- 


quirements of section 2103 of the Revised Statutes, except that section | 
16 indicates. that, contracts for the employment, of attorneys may be 
made subject only to the approval of the’ Secretary of the Interior 


r especting the choice of counsel and the fixing of the fees. (See Solici- : 


tor’s opinion, M-36069. (June 22,- 1951), 60 I. D. 484.) 
‘It appears that the employment of a manager for the tribal farin 
ing enterprise is required by the terms of a plan of operation to which | 


_. the tribe agreed in obtaining a loan from the Revolving Credit. Fund 


for the purpose of conducting the. tribal enterprise. This fund was — 
established by section 10 of the Indian Reorganization. Act.(48 Stat. 
986; 25 U. S. C, , 1946 ed., sec, 470), which provides, ; in part, as follows: 


There i is ‘hereby authorized to be appr opriated, out of any funds in the Treasury | 
not otherwise appropriated, the sum of- $10, 000,000. to be established as a.re- — 


volving. fund from which. the Secretary of the Interior, under such rules and — 


regulations as he 1 may prescribe, may make loans to Indian chartered corpora-— 
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| = tions. for the. purpose of promoting ie economic development of wach: tribes 


and of their members, and may defray” the expenses: of amieterne such. 7 
loans. * * i : : ES Pee ee _ 
The Revolving: Ga Fund was nae available for loans to all ied of5 
tribes and their members by the act’ of May 4, 1948, Be ou 211; oe 
3 25 U.S. C., 1946.ed:, Supp. IV, sec: 482). ne 


~ Under this legislation governing the making of: sleet i. Tndiiin: a 


ae ; tribes, the Secretary of the Interior has been given a broad rule- -mak- . oF | 


ing power. It may be argued that this ‘power is broad enough to en-" 


compass all. the. measures. necessary to protect the interests: of the _ 
“United States 1 in making loans to Indian tribes, and that any means 
or instruments adopted by the Department towards that end are sub- 
| ject. to no other requirements than those which may be imposed i In the: a 


exercise of the: rule-making authority of the Secretary. Under such — 
a theory; contracts required of a borrower for the protection of the — 
‘Government, (e. g., the proposed contract under. consideration here) 
would be subj ect only to the requirements prescribed by the Secretary.» 
in the exercise of his rule- -making power, and their validity would not: | 
depend upon compliance: with the provisions of section 2103 of the: 
‘Revised Statutes, which antedated the: credit legislation by many years. — 
Courts ‘have recognized that section 2103 of the Revised Statutes: 
‘may be repealed by implication when ‘a, later enactment i is based upon a ~ 
‘premise inconsistent with its terms, or it may ‘reasonably be inferred - 
_ from the purpose and history of the later enactment that such was: 
the intent of Congress. See United States v. Crawford, 47 Fed. 561 
(CLC. W. D. Ark., , 1891), and Butler. and Vale v. United States, 43. 
Ct. CL. 497 (1908). In dealing with organized Indian tribes, such Cae 
‘premise may, per haps, be found in the philosophy of the Indian Reor- ~ 
“ganization Act, which was intended to make a new point of departure ; 


: ‘in the relations between. the tribes and the Government. 


- Repeals by implication are not favored, however, and:it would’ ‘be: 
unsafe to rely. upon such an implied repeal of section 2103 of the 
= Revised Statutes in the present instance, particularly since any person 

_-Teceiving money in violation. of: that section: is ‘subj ect to a: -fine of: not 4 


- “more than $1,000 or to imprisonment for not more than 6 months; or Be 

». both;.and may be compelled t to fortelt the mony: SO o received. ee 18 or 

oy a Ue S: ‘C., sec. 438.) | a 
“2 believe, therefore, that. the. cpsboed ponience between ‘the Salt ey 

River Pima-Maricopa_ Indian ‘Community. and the. ‘manager of the 


i“ tribal ‘farming enterprise. should be executed ‘in romero with the: " ss 


— a neqadrements ¢ of section 2103 of the Revised Statutes. 


| Mason G. War, : ne _ 


“Solicitor. i oe 
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Indian Estates—Claims—Notice and Hearing—Petition for Rehearing— 
- Waiver of Time Limit. | 


An Hxaminer of. Inheritance can consider and allow a claim against a restr icted | 
Indian's. estate only upon notice to the interested eu and affording 

- them: an. opportunity. for a hearing. 
i. Where an Examiner of. Inheritance, after determining the heirs of a abeanged 
~~ Indian and entering an order for the distribution of the estate among the 
heirs, subsequently modified his previous. order to the prejudice of the heirs by 
allowing a newly submitted claim against the estate, without having. given 
_ them any prior notice, and the heirs thereafter permitted the. 60-day period 
for the filing of a petition for rehearing to expire without having taken such 
7 action, it may be appropriate to waive the 60- ‘day limitation on the time. 
for the e fling 0 of a : petition f for ne ne: _ 7 


. APPEAL FROM EXAMINER oF INHERITAN CE, ‘BUREAU OF INDIAN “ARFAIRS, 


-» Susan Baxter Blackbird has appealed to the head of the Depart- | 


ment*from a decision of:an Examiner of Inheritance denying: her 
“Petition to Reopen Proceedings” in the matter of the estate of Kneale 
- Blackbird, a deceased unallotted Omaha Indian of Nebraska. 
_ It appears that the decedent died intestate, and that his heirs were 
| detanminad by. the examiner on February 26, 1951, to be the appellant. . 
_ andthe two minor children of the dscedent and the appellant. . The 
examiner held that the heirs were entitled to participate equally in 
the estate. On April 6, 1951, the examiner, without having given any 
“notice to the heirs rorarding. the receipt of a new claim against the 
| decedent’s estate, modified his order of February 26, 1951, and allowed 


a claim of the Farmers’ Home Administration, Department of Agri-° _ 


| culture, against the estate in the sum of $1, 987. 15. A copy of the 
modifying order dated April 6, 1951, apparently was mailed to the 
appellant. The exact date of sien ran is-not revealed by the rec- 
ord, but it presumably was on, or within a few days after, April 6, 
1951. Thereafter, the appellant filed on August 9, 1951, her “Petition 
‘to Reopen Proceedings,” asking that a hearing be held on the matter 
of the allowance of the claim for $1,987.15. The petition was denied 
by the examiner on August 10, 1951, because it had not been filed 
within the 60-day period prescribed 1 in 25 CFR 81.17 for the une 
a petition for rehearing. ‘The present. appeal . followed... : 7 
The regulations of the Department relating to Indian niobate pro- 


ceedings make provision for two possible methods. whereby persons 


aggrieved by the decision of an Examiner of Inheritance in such a case 
may seek to obtain reconsideration. of the. decision : (1) The filing of 
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a ‘petition for rehearing under 5 GFR 81. 47, ind: (2), the filing ey a 


| ; Deaton for the reopening of the case ance 95 CFR. 81.18.. 


A petition’ for rehearing may be filed by “Any person who’ ‘feals. 


_ agerioyed. by. the. decision ofthe examiner.” The time fixed. for. the - 


aers 


| within 60 days from the date of notice to the oie of ihe deen ” e 


rat ~The appellant i in the present. case was clearly eligible to file a petition — & o | 
a a a for rehearing with respect: to the- examiner’s modifying order. of April ee 
 6,-1951. (which was, of course, a “decision” within the meaning of this ae e 


. term as used in the regulation), but the record indicates that she failed _ 
to act within the period of time préscribed by the-regulation.. When 
_.the phrase “within 60 days from the date of notice to the parties of. 
the decision” in 25.CFR. 81.17. is considered in connection with the 
statement in 25 CFR 81.16 to the effect that “Distribution of an-estate | 


may be made by the superintendent after 60 days have elapsed from — 

the date upon which notice of the decision i is mailed to the interested — 
parties ‘unless, within .that..period, a ‘petition for rehearing | is 
filed * ©&:*% it appears that’ the 60-day period prescribed ‘in section 


B17 begins to run on the date when notice of the decision is mailed 


to the interested’ parties. Although the record in this case does not. es 
show precisely upon what date a copy of the examiner’s modifying : 
order of April 6, 1951, was mailed to the appellant, the inference — 


~ seems to be Teasonable ae it was mailed on, or within a few days — | 


_. after, April 6, 1951. Inasmuch.as the appellant’s petition. was not 
filed until August 9, 1951, it was proper for the examiner to find that. 
the petition was: filed subsequent to. the apie of the 60- ies oe 

ae period. prescribed in section 81.17. | a 
A petition for reopening under section $1.18 may be filed by « ‘any. ees 


a4 person claiming an interest in the estate who had no actual notice of 


_ the original. proceedings and who-was not on the reservation or other-- ny 


: wise in the vicinity at.any time while the public notices of the hearing — 


were posted.” The. time for the filing of such a petition is. fixed by. 


the regulation as “Within a period of 3-years from the date of adeci-. - 


a -. gion by an examiner of inheritance.” Although the appellant’s peti- | 


sigs tion i in the present case was filed within the 3-year period prescribed 
- in section. 81.18 for the filing’ ‘of a petition for reopening, it appears — 


that the appellant was not within the category of persons eligible tofile = | 


- -such.a petition. The appellant not.only had actual notice of the. origi- = - 


nal proceedings; but she appeared at the: hehhearing and participated i in Lit, - 7 
eee ae by testifying asa witness...) ee ) 
--. It-must. be concluded -that the examiner was ‘echuically: Cornett in 
a denying the: appellant’s: petition.:: It: was not: filed. within the. time. pS AAGaR: 


tg 3 limit’ ‘prescribed a 25. CER. 81. WY, ae a. Poon for ee es 


18] 2... «ESTATE: OF: KNEALE BLACKBIRD : eee LS « 

ae February 19, 1952 | 

and it was not filed by a person eligible to petition for reopening ander 

section 81.18. . | 
It is readily apparerit, howevel, that the examiner committed ' a 

‘serious error when he modified his order of February 26,1951, to the 

prejudice of the heirs by allowing the claim of the Department of — 


Agriculture, without having given the heirs any notice of the receipt. 


of the claim and-of his intention to act upon it. The authority of 
the Department to consider and allow claims against the estates of 
deceased Indians is incidental to and derived from the authority to 
determine the heirs of such Indians, which is conferred upon the De- 
partment by section 1 of the act of June 25, 1910, as amended (25 
U. S. C., 1946 ed., sec. 372). Ag the authority to Asteenits the heirs 
of detensed Tadians may be exercised only “upon notice and. hearing,” 
it follows that the requirement of notice and hearing must also be ob- — 
served in the allowance of claims against the estate of a deceased 
Indian. 

The Department of Agriculture has indicated ial it would not have 
any objection if this case were remanded to the examiner for a hear- 
ing on the merits of its claim against the estate of the decedent. In 
view of this commendable attitude on the part of the claimant, I believe. 
that the ends of justice would be served by waiving in this case the 60- 
day limitation prescribed in 25 CFR 81.17 and by remanding the case 


to the examiner for a hearing on the claim submitted by the Depart = 


~ ment of Agriculture. 

In connection with. this matter, the Omaha ‘Tribe of Tideané has | 

requested that, if a further hearing should be held in the present case, 

it be permitted to appear as an amécus curiae at such hearing.and in all - 
subsequent proceedings. As the ultimate decision on the claim of the 
Department of Agriculture may constitute a precedent affecting the 
Interests of many members of the Omaha Tribe, it seems appropriate - 
to permit the tribe to participate hereafter in the case as an amicus 
curzae if it so desires. 

Therefore, pursuant to the Sather ity delegated to the Soticiee by _ 
the Secretary of the Interior (sec. 25, Order No. 2509; 14 F. R. 307), 
the examiner’s order of April 6, 1951, allowing the sii of the De- 
partment of Agriculture, and the order of August 10, 1951, denying | 
the appellant's petition, are set aside, and the case is camianded to 
the examiner for a hearing on the merits of the claim submitted by 
the Department of Agriculture and for such further action as appears 

to be appropriate i in the light of the evidence adduced at such hearing. 


Masru G. Wurrs, = 


| — Solicitor. 
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JOHN L. McMILLAN 


a, A-26365 : o Se Decided February 25, 1962 


| - oil and Gas Peale.“ Membes of Congress as fee 


An oil and gas lease is a “contract or agreement” within | the meaning of those 2 ee _ 


ee terms as used in 18 U. &. C. sec. 431. 


An oil and’ ‘gas lease issued to a Member.of Congr ess. under the Mineral Leasing ae : 


Act is void by. virtue of 18 U. S.C. sec. 431. 


ear ‘An oil. and gas lease issued to a Member of Congress ander the Miner: al reasiie 


Act is. not. within the scope of the statutory exemption. from: the provisions . 


| of 18 U, S. C. sec. 431, granted by Congress. with fone to “the parchaes ; _ 


or gale of 8 = property” under < cer tain circumstances. 


- : APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


soe oe ae s ohn, in McMillan has appealed to the head of the Départrient fae “s 
_ a decision dated November 8, 1951, by the Assistant Director of the 
ef Bureau of Land Management, @iich affirmed the action of the man- 
ager of the Land and Survey Office at Salt Lake City, Utah, in can- 


- éeling a. noncompetitive oo and. gee ee (Utah 01268); previously 2 


ae issued tohim. - ae 
‘The record indicates that on 2 al 18, 1950, the Land and Survey a 
a Office at Salt Lake City received from Mr. McMillan. an application: : 
for a nonconipetitive oil and gas lease under section 17 of the Mineral 
Leasing Act (80 U.S. C., 1946 ed., sec. 226) on a-total of 1,480 acres 
ey public. land described be the EW, sec. 23 and the NEuswYy, Cae 
+. $06, 25, T. 9 S., R. 17 E., and sec. 18, the N% sec, 14, and the NY sec.15, 0. 
8. 10 S. , R. 7 E., 8. L. M., Utah. The rental for the first lease year, 
“0 din the amount of $740, and the prescribed filing fee of $10 were tendered — a 
_... with the application. On April 10, 1951, favorable action’ was taken. _* 3 
by the manager of the Land and Survey Office on Mr. McMillan’s ap-. 
my ie ee plication, and lease forms were mailed to the applicant for execution. a 
'_. These forms were duly executed by the applicant and returned to the — 
_.... Land and Survey Office, and on June 1,.1951, a 5-year noncompetitive 
Pcs i oil and gas lease (Utah 01283) was issued by the manager to Mr. Mc- = 
_ ‘Millan on the land for which he had applied.. In issuing the lease, 
ees the manager was acting pursuant to Secretarial authority. which had 
been delegated to the Director of the Bureau of Land Management 
in 48 CFR, 1946 Supp., 4.275 (a) (17 ), and which the Director had," 


: in turn, subdelegated to the manager of the local office at. Salt Lake he 


on The local office was désignnted as a district land office St the time of the aubdelegation, 


_ os City” in BLM Order. No. 325 (August. 6, 1948, 18 Fy R. 4710), as on 
: _ amended by BLM Order No. 330° (August 16, 1948, 18 Ey R. 5023). tre 


Oo but its’ title was changed to Land and Survey Office prior to the occurrences: involved in te geo 
~. this appeal. Although the Director’s authority under 48 CFR, 1946 Supp., 4.275(a)(17) 0 


- had been superseded prior to June 1, 1951, by a new delegation of authority made to the | 
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February 25, 1952 


On J uly 20, 1951, the Land and Survey Office need from Fran- 


‘cis L. Neely a protest against the issuance of the oil and: gas lease to 

Mr. McMillan. The protest asserted that Mr. McMillan was dis- 
qualified from taking and holding an oil. and gas lease from the Gov- 
-ernment because he was a Member of Congress, and it asked that the 
McMillan lease be revoked and that an oil and. gas lease covering the 
“same lands be issued to Mr. Neely under a an. application whach he had 
filed on-February 15, 1951. : 


The manager of the Land and oe Office endered a decision > - 
‘on August 9, 1951, canceling the lease previously issued to Mr. Mc- 


Millan. The cancellation of the lease was based upon the ground 
that the lessee was, at the time when the lease was issued, and still is, 
a.Member of the Goapree of the United States, representing the Sixth 
Congressional District of South Carolina. The lessee thereupon took 
an appeal to the Director of the Bureau of Land Management, and _ 
on November 8, 1951, the Assistant Director affirmed the manager’s — 
decision. Mr. McMillan then appealed to the head of the Department. 

This case is squarely covered by section 481 of Title 18, United 
States Code. This section provides, among other things, ak if any 
Member of Congress “executes, holds, or enjoys, in whole or in part, 
any contract or agreement, made or entered into in behalf of the 
United States or any agency thereof, by any officer or person author- 
ized. to make contracts on its behalf, ” such contract or nereace 
“shall be void.” 

An oil and gas lease ued on. ae of the United, States to .a 
Member of Congress under section 17 of the Mineral Leasing Act i 1s 
obviously a “contract .or agreement,” because it establishes, by the 
-mutual assent of: the parties, their meanactive rights and duties in re-- 
lation to the development of the oil and gas deposits within the area 
covered. by the lease; and, accordingly, it.is clearly within the scope of 
the broad. prohibitory. language.-used by Congress -in. section 431. of. 
Title 18, United States Code. The all-inclusive nature of that lan- 
guage was pointed out by Circuit Judge (later Supreme Court Jus- 
_ tice) Van. Devanter in the case of. United States v. Dietrich, 126 
Fed. 671 (C. C. D. Nebr., 1904), which involved a land lease entered 
into between the Government and a Member of Congress. At that 
time, the provisions. that are now contained in section 431 of Title — 
18, United States Code, were incorporated (with minor variations 
in Tanpuaesy in section 3739 of the Revised Statutes, and Judge Van 
Devanter had the following to say (p. 673) with regard to the meee : 
| of the section: 
“Director | by the. ‘Secretary’: of the Interior in section 2.31 of. Senretazy? Ss “Order ‘No. oe : 


(Aug. 16, 1950, 15 F. R. 5643), that order contained in section 4.2-a saving clause to 
preserve the effectiveness of subdelegations of authority theretofore made by the Director. 
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- We think it is entirely clear that the purpose and effect of this legislation is 

‘to° absolutely inhibit all contractual. relations’ with the United. States: upon the _ 
part of any: member. of. or. delegate to Congress: Oe ‘save in the instances _ 
Specifically excepted * Fe - Phe. comprehensive character of. the. inhibition: is . 
i. more apparent when it is considered that it is not confined to contracts or. agr ee- 
; ments obtained or. held through the exercise of. the influence incident ‘to. mem- 
: bership of or delegateship to. Congress, or to ‘those which are not fair to the 
United States, or to those which give an undue advantage to a member’ of or del- 
| egate. to. Congress. It plainly includes. “any. contract: or agreement,” ”? no matter 
how fairly obtained or ‘held, how reasonable | in its ter ms, or how advantageous to 
the United States. canes Be as 


In. section. 433. ‘of Title 18, ‘United Sais Code, ike Cae. has 
granted. certain specific exemptions from. the prohibition. contained 
in section 431. tti is avalos in section. 433 ‘that section. $31 shall not 
extend to. 


1 ® any! contract: or caeewent made or utered. a or » accepted’ ‘py. any 


oC “incorporated company for the general benefit of: such corporation ; nor to the 
» a ‘purchase or saleof: bills of exchange or other. property where the Same are ready 
. for. delivery and - payment. therefor. is. made at, the time of making or entering © 


“into the contract or agreement. Nor fe ead to advances, loans, ‘discounts, pur-- 


chase or repur chase agreements, extensions, or renewals thereof, or acceptances, ak | 


| “Teleasés: or: substitutions | of Security therefor or other. contracts -OF. agreements’ ” 


made or ‘entered into under the. Reconstruction Finance. ‘Corporation..Act,- ‘the 


2 Agricultural Adjustment Act,. the Feder al. Farm Loan Act, the Emergency Farm 


Mortgage Act. of 1933, the Feder al - Farm Mortgage Corporation. Act, the. Farm 
Credit Act of 1933, or the Home Owners Loan Act of 1933, the Farmers’ ‘Home 


_ _ Administration Act of 1946, the Bankhead-Jones Farm Tenant Act, or to crop 
insurance agreements or contracts or agreements of. a ion which the e Secretary ae 


of Agriculture may enter into with farmer S. 


| ~ With the possible exception of the plirase referring t to , “the purchase 
-or sale. of bills of exchange or other property where the same’ are 


- ready for delivery and payment therefor i is made at the time of making ay 


or‘ entering into’ the contract or agreement,” it is ‘obvious atia glanice 
that none of these exemptions i is applicable to the present case. “Even 
as to the ‘quoted. ‘phrase, it is readily: ‘apparent upon ‘consideration 
that this exemption does not ¢ cover Euhe oil and ‘gas lease that was issued 
to Mr. McMillan. » | | ae : : 7 af 
In the first place, : an ‘oil we gas fests urider section’ 17 of the Mineral 
aging Act conveys an. interest i in land, and it has been held that land . 
does not: come within the scope of the tori’ “other property,” | as used 
in: the statutory. exemption. The’ ‘Comptroller ’ General considered - 
this provision of law in 20 Comp. Gen. 46 (1940), and, ‘after referring | 
. to the doctrine: of ejusdem es made the following statement | 
 (p. 52): ~ a = YY | BLY Bie! Bee oa in ; - oa 
a . ad Tn the ‘legislation: here under éoristdera tion there would have ‘been no 
os oecasion . to. use suse ee term | “bills - of. t exchange”. if es > following general _ 
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Se “or ‘other property” was. ‘intended to comprehend all ‘property, ‘because . 
the word “property” ‘would have included bills of exchange without specific 
prior mention. - Considering the purpose and policy of the statute and applying 
the stated principles of statutory. interpretation, the conclusion is required that 
“ithe phrase “Dills of exchange or other property” means bills of exchange or other | 
property of similar character—that is,. having a fixed or readily ascertainable 
value and which or dinarily passes from hand to hand at time of payment—and, 
therefore, ‘that the exception does: not extend i the » purchase 0 or sale of land or 
‘interests therein: oR : : _ 

In the second place, it: will be noted that the seenpeen whder. con- 
eleeston here is applicable only to the purchase or sale of property — 
where “payment therefor i is made at the time of making or entering 
into the contract or agreement.” Hence, even if it were assumed, for 
-the purpose of discussion, that an-oil and gas lease under section AG: 
of the Mineral Leasing Act might be regarded as coming within the 
7 category” of a “purchase or sale of * * * other property,” Mr. Mc- 


- : Millan’s case would not be within the scope of the exemption, because 


he did not, in obtaining the lease, make “payment therefor * * * at | 
the time ot making or entering into” the lease. The McMillan lease 
expressly obligates’ the lessee to pay rentals -in the fourth and fifth 
lease years, and also in each succeeding year ‘if there should be an 
extension of the lease. Moreover, future royalties on any production 
“of oil or gas under the lease would pecs due and payable throughout 
the life of the lease. Apart from other considerations, therefore, these 
future financial “obligations“assumed : by the lessee-would.. necessarily 
take the present case; outside the scope of. the exemption relating to 
| the purchase or sale of property. . | 
“In addition, thé exemption to which consideration ‘is ‘being given 
refers to the purchase or sale of property which is “ready for delivery.” 
This language is clearly aimed at executed transactions. The McMil- — 
lan oil and gas lease, extending over a primary term of 5 years and 
requiring the continuous performauce. of obligations throughout its 
existence, is executory. in nature. This is another reason why the 
McMillan oil and gas lease is outside the scope of the exemption re- 
lating to the pur chase or sale of property See 26 Op. ae Gen. 
| pace 540 (1908):.” | 
For the reasons indicated above: the oil arid gas Bias that was ‘astied | 


to Mr. McMillan is void under the plain language of section 481 ee _ 


Title 18, United States Code. . 
Furthermore, the lease shows on its face that it cannot as held 1 by ; 
a Member of Congress. Section 9 of the: lease: declares that—. | 


| It is also further agreed that no Member of, or ‘Delegate to, Congress, or 
‘Resident | ee Oneh after eae election (Or.. pappoMmunent, OF cand during 
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= his continuance in. office, a * a shall be » admitted to any. share ¢ or “part | in this : ms | ue 
Poss lease | or deri ive any. benefit. that may arise therefrom. Ree rs | 

The holding. of the lease. by Mr. McMillan; a i Menbear of. Congress: is 

clearly a breach of this express provision. Me the lease. Consequently, 


~ even in the absence of section 431 of‘ Title 18, United States Code, this’ _ - 


~ lease would, be, subject to cancellation. under the second ‘paragraphof 
‘section 31 of the Mineral Leasing. Act, as s amended, oad U. = fae as ea 


; - ed. + SCC, 188), which declares: that— - a : 


= - Any lease issued atter August 241, 1935 *.* *. shall be. subject t to ‘cancellation eo 

et by: ‘the Secretary of the Interior after thirty days’ notice upon the. failure of thes: = 

3 ‘lessee to comply with. any of: the provisions of the lease, unless or until the land ~ 
covered. by any such - ‘lease is. known to". contain valuable: epost of oil or 


| Bas. Oe 


- Therefore, puruant to the. authority aepaes: to the Solicitor by Rea 


the Secretary of the Interior (sec. 23, Order No. 2509; 14 F. R..307), 


the decisions below are modified to hold that oil and gas lease (Utah a Uy 


. 01283) issued to. John L. McMillan is -void under section 431 of Title 
18, United States Code, as well as. subject. to cancellation under the 
second: paragraph of section 31 of, the Mineral Teasing. Act, and, as SO 


‘modified, they are affirmed. . 
| Mastux G. Wire, | 
| Solicitor. 


_TOLAN-DOWSE CONTROVERSY OVER SALE OF ISOLATED 
TRACTS. (MONTANA 0718) | 7 ‘ 


“Breterencé- Right. Claimants—Timely. Action—Failure to Appeal—Super 
> -Visory Power of Secretary. . , 


‘In connection with the assertion of a ancecsenes right. ei pas an isolated 
tract of land ‘offered for sale by the Government at public auction, it is the 


date on which the appropriate office:of the. Department receives the document » | 
--asserting. such: preference. right,. ‘with. accompanying. remittance, ‘that: deter: , 


mines whether timely action has been taken. 


Ina case where the 30-day period for the assertion of prefer ence rights to pur- 


chase ‘an: isolated tract was: scheduled to éxpire on October 22, 1950, and on. es 


- October 19, 1950, an owner of contiguous land prepared and mailed to’ the 


appropriate. land | ‘office’ a communication, with accompanying remittance, : 

ee asserting a preference-right claim to purchase the tract, but such, commuui- ee 

cation was not received by ithe Jana office until October 23, 1950, it came ott 
c too. late to merit. preferential consideration in | connection with | the e cise: a 


1 tion of the ‘tract, 


A person: whe is. diggatistied with an. award! unas by bar oneal of the en + de 
of Land Management in connection with the sale. ofa an n isolated. tract, but who : 





“a Apart from ‘the provisions "Gt 1s" US C. Bee. 431, ‘the ‘inclusion of this provision: in 
oe lease was reantted ste section 8741 of me Revised Statutes, as amended. (41 AU S.'Ca = 


1946 ed., Bec, = 
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fails to take an appeal from such action within the time’ aliewea for that 

| | purpose by the departmental regulations, -is not thereafter in 2 portage to 

- object, as.a matter of right, to the award. . | 
So: long as public lands: are: subject to the. jurisdiction. of the. Regiorarac of. the 

_ Interior, he may, on his:own. initiative, review and correct erroneous actions 

previously taken within: the Department respecting sach lands. . 


M-86125 aie t,he SF ot 2 9 Maron 31, 1952. 


| To THE SEorerary. 

At the request of seaaioe Zales N Eeton, of ‘Montana, this office 
has reviewed. the circumstances relating to. the pe oposed: sale of certain 
isolated tracts situated in Montana. , 2. 

The lands were offered for sale under the authority aneme 7 
section 2455 of the Revised Statutes, as amerided: (48 U. S. C., 1946 

ed., Supp: IV, sec. 117 1), which: provides in pertinent part as follows: 

* * * it shall be lawful for the Secretary of the Interior to 6rder into market 
and sell at. public auction: ee any isolated or disconnected tract or parcel of 
the public domain: not’ exceeding. one thousand five hundred and: twenty. acres 
* * #: Provided, That for a period of not less than thirty: days after the highest 
bid has been received, any owner or owners of. contiguous. land shall have a 
preference right to buy the offered lands ‘at such highest bid-price, and where two 
or.more persons apply to exercise - such preference right. the Secretary of the 
Interior is authorized to make an equitable division of me land among’ such 
applicants: os, | : 


Tt will Be noted: that section 2455 allows a owners of contiguous 
Jands a minimum period of 30 days after the receipt of the highest bid 
within which to assert their preference rights to purchase an isolated 
tract, but it does not fix the maximum period for the assertion of pref- 
erence rights; and that the section does not indicate what shall be 
done ina case where two or more owners of contiguous lands assert con- 
flicting preference. rights to purchase an isolated tract that consists of 
a Single subdivision (i. e., a quarter- quarter section or a fractional lot). 
In order to implement thé statutory law with respect to these points, 
the Secretary of the Interior has provided in a regulation (43 CFR 
250.11(b)) that the minimum statutory period of 30 days after. the 

receipt of the highest bid shall also be the maximum period. within 
which the owners of contiguous lands | may assert their preference 
rights by meeting the highest bid; and that where only one subdivision 


is offered for sale and it is sought by two or more preference-right 


claimants, the tract will generally be awarded to the person pursuant 
- to whose application the land 1 is 3 being sold, if he isa qualified prefer- | 
ence-right claimant. | 
On March 31, 1950, George E. Dees submitted i re Montana 
ae office of the Bureau of Land Management an application Ce 
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| aie 0718), requesting that two isolated tracts of reel the Swi,8 Wj 7 i 


sec, 4 and the NEY,SEY, sec. 9,.T. 25. N., BR. 50 LO , Montana. principal 
meridian, be. ordered into ery and ol at public auction. under- 
section 2455 of the Revised: Statutes. “Mr: Dowse stated: in-his: apph-' | 
- cation that he was the owner of certain specified tracts of land ad) oin-: 
ing the isolated tracts covered by the application: "0 
The sale of the two isolated tracts was ordered pursuant to Mr- 
- Dowse’s application, and three bids were received. They were opened 
on September 22, 1950. Mr. Dowse bid $2.25 per acre (the appraised 
value) for each or the. two. tracts.: Mrs..Nels Tolan bid $5 per. acre for- 
the NEY,SEY, sec. 9,-and: her son, Jack Tolan, who. apparently. was. 
acting in behalf of Mrs. Tolan, bid. $5: per acre-for the SWi4SW14. 
sec. 4. 'The: manager of the Montana land office declared: the Tolans to: 


be: the high bidders: for the. respective tracts, but*he suspended action. ; ; | | 
on the bids for.a: period. of 30 days “to allow preference: right. claim~" oar 


4 ants to assert their rights to purchase. the land.’ ” #4 
On October 6, 1950, Mrs. Tolan asserted.a. preference. Aone as ; the. | 


| : ‘owner: of. eonteueue land to purchase the. NEYSEY, seé. 9. On Octo: . 
i a ber 23, 1950; Mr: Dowse, as:the: owner of land adjoining: each.of the - 
“qgolated! tracts; matched’ the Aigh’ bids submitted’ for the respective 


a tracts by Mrs. Tolan and J ack Tolan, and el aimed a preference right : 


oa to. purchase. both of the. isolated tracts. oe 
Thereafter, on J anuary 19,. 1951, ‘the Ravional ham ato. of iy PRS 


= Region III of the Bureau of Tand Management made.a. determina- ee 


tion, awarding both - of the’ isolated tracts’ to’ Mr. ‘Dowse. The . 

— SWY,SW14 sec. 4. was awarded to him as the only. owner of contiguous: we 4 
land to assert a preference- ‘right: claim: respecting this tract. In rec-. 3 
ognizing Mr. ~Dowse’ S preference-right | claim . to” purchase the. eo 


NEY,SEY, sec. .9 as against, the similar claim. of Mrs..Tolan, the Re-. 


i ‘gional Administrator based his. determination upon, the fact. that Mr.. 


_ Dowse was the person ‘pursuant, to whose application. the. sale of the. 


tract had been ordered. The Regional Administrator’s S determination et 


awarding both tracts to. Mr. Dowse informed the par ties that “30 days: 
| right of ‘appeal. to the Director of the Bureau of Land Management, 
is allowed.” 

~The Regional Adininistiitor’s S: action - in oyerdiie the SWI,SWi, : 
‘sec, 4.to. Mr. Dowse apparently was accepted without obj ection by - 
the Tolans. ‘However, within the period allowed for the taking of’ 
‘an appeal, Mrs. Tolan appealed to the Director of the Bureau of Land | 
Management from the. Regional Administrator's S determination 3 inso- - 
far as it. awarded the NEW SEl, sec. 9 to Mr. Dowse.. “The. appeal , 
asserted that. it was inequitable to award both tracts to. Mr. Dowse; — 


| . : that Mrs. Tolan had been the. lessee of the N EY,SEY, sec. 9 for several | : os 
- years and, at that. time, held* the tract under a Tease’ whose 10-year ee 
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term would not. expire until May 1959; that she had a erate need 
than Mr. Dowse for the NESEY, ae 9; and that, ander the law, 
. the NE14SE1, sec. 9 should have been awinded to Mrs. Tolan, and ons 
SW1,SW1, sec. 4 should have been awarded to Mr. Dowse, 
~~ On October 15, 1951, the: Assistant Director of the Bureau of Land 
| Management. ender ed a decision affirming the action of the Regional 
Administrator in awarding the NEY,SE, sec. 9 to Mr. Dowse. This 
decision stated that it was issued “subject to the right of appeal to the 
Secretary of the Interior within 30 days from r eceipt of notice hereof.” 
-. There is no record of any appeal ever having been taken by Mrs. 
Tolan. to. the head of the Department from the Assistant. Dir ector’s. 
decision. However, Mrs. Tolan apparently addressed several com- | 
munications to Senator Ecton, indicating her dissatisfaction with the: 
handling of this matter by the Department. . 
_ It appears that the awarding of each of these isolated ace: to Mr. 
Dowse was incorrect under the controlling departmental regulation. | : 
_ The bids in this case were opened. on September 22, 1950, and the. 
high bidders for the respective tracts were declared by the manager in 
a decision issued on. the same day. Consequently, the 30-day period 
allowed for the owners of contiguous lands to assert preference- right. 
claims and to match the high. bids commenced to run on the following: 
day and expired at. the close of October 92,1950. The record shows 
that Mr. Dowse’s letter asserting his preference- right: claim to the. 
tracts and matching the high bids was dated October 19, 1950, but 
that. it was not received in the land office until appr oximately: 
1:45 p.m. on October 28, 1950. It is the date of the receipt of Mr, 
-Dowse’s communication ma remittance matching the high bids, and. 
not the date on which these documents were prepared or mailed, that. 


must be considered in determining whether he acted within the 30-day. * 


period allowed for the- assertion of preference rights to purchase: 
the isolated tracts involved in this case. See Annie L.. Hill et al. v.. 
B.A. Culbertson, A-26150-A-26157, August 13, 1951. Consequently, 
as the 30-day period expired at the close of October 22, 1950, and as. 
Mr. Dowse’s letter and remittance were not received until October 23,. 
1950, it is clear that, under the pertinent departmental regulation, ws | 
was not entitled to any preferential consideration i in connection with: 
the disposition of these isolated tracts. _ 

For the reason indicated above, the Regional Adina erred, 
in awarding the isolated. tracts to Mr. Dowse, instead of. awarding: 
the Swy,Swy, sec. 4 to. Jack Tolan as the high bidder, and. the 

NE1,SEl1, sec. 9 to Mrs. Tolan as the high bidder and also as a pref- 
--erence-right. claimant... Similarly, the Assistant Director of the Bureau 
of ped Management erred i in affir ming the Regional Administy ator’s 
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z pees with respect to. the NEYSEY, sec. 9 Ore it should be 
- tnentioned, in’ this connection, that Mrs. Tolan’s appeal to the head . 


uf | of the Burst: did not point out the error that had heen tade by the | ~o* 


fas x Regional Administrator). 


However, Jack Tolan failed’ to’ ‘take. any appeal Peon the Regicnat! 7 
‘Administrator’ s action in awarding the SW14SW% ‘sec. 4 ‘to Mr. 


‘Dowse, and Mrs. Tolan failed to appeal to the head of the Department 

from the Assistant Director’ s decision affirming the action of the Re- 

tee. gional Administrator in awarding the NESE sec. 9 to Mr. Dowse.. 
.. By failing to take advantage of the rights accorded them under the 


7 departmental regulations with respect to appeals, the Tolans waived. a 


the objections. that they might otherwise have urged against the me 
awarding of these tracts to Mr. Dowse. __ - 


oe Although, as indicated in the preceding paragraph, re Tolans aa 
- not now in a position to object, as a matter of right, against the award- 
ing of the two’ isolated tracts to Mr. Dowse, it is within the super- 
visory authority of ‘the Secretary. of the Interior to take corrective 
action with respect to the errors made in the Bureau of Land Manage-_ 
-, ment. As the awards have not yet been consummated, the two isolated 
tracts’ are still subject to the jurisdiction of ‘the Secretary. of the In- 
terior... So long as public. lands. are subj ect, to the. jurisdiction of the 
| Secretary of the Interior, he may, on his own initiative, review and _ 
correct erroneous actions previously. taken within the Department 
respecting such lands. See Pueblo of San Francisco, 5 L. D. 483° 
(1887) ; John A. Trigg et al., A-24483 (April 8, 1949) ; Albert Mendel . 
,6¢ al., A-26292 (May 4, 1951) ; Union Pacific Coal Company, A-26118 
: (April 18, 1951); Theora A. Gerry, Lewa Ou Corporation, AS96819 
(October 38, 1951). 7 

With regard to the swi,s WI, sec. 4, the Peal elsdnantee are Mr. 


_ Dowse, who owns land contiguous to the isolated tract, and Jack To- 


dan, who does not own any contiguous land. There does not appear to. 
be any persuasive reason. why the Secretary, in the exercise of his | 


_ supervisory. authority, should set aside the Regional Administrator’ io 
determination awarding this tract to Mr. Dowse as the’ owner of con- 


ae tiguous - land, since neither Jack Tolan nor his mother owns land con- . a 
z: tiguous: to this tract. and, ‘indeed, the record indicates that the Tolans * 


hs are not ‘especially ‘interested in it. 


On the other hand, when consideration 4 is given 6 the NEYSEY 


2: sec, 9, a different situation 1s presented. ‘Here, the rival claimants are : 


Mr, owe and Mrs. Tolan, both of whom own lands contiguous to 
the isolated tract. Since Mrs. Tolan took timely action to assert her 


- preference right to purchase this tract, whereas Mr. Dowse did not. 


“ assert his ee ae within the prescribed Ped it: ee eae 


@O1. 8 G3hr ids WAYNE UN. MASON ET ALJG co. ee QB 
- . oe ae — . Aprit-2, 1952 | | : 

that supervisory ‘action by the Secretary ¢ on his'd own i initiative é cor. 
rect the error that was made in awarding the tract to Mr. Dowse would — 
be warranted. Accordingly, this office has ey a ‘proposed’ order 
‘to effect, such corrective action. al 
| | Masry G. t Wares,  . 

Solicitor. - - 


“WAYNE N. MASON 
WILLIAM B. MASON © 


826176 . fees | Decided April 1952 


Isolated Tract—Public SalePreference-Right Claimants -Apportioninent :" 


‘Where an isolated tract containing two or more subdivisions is disposed- of at | 
= a public sale, and two or more Owners of contiguous lands assert their pref- — 
ee rights to purchase the tract, ‘it is: the ordinary . rule, prescribed: ‘ina 
- ‘departmental regulation, that the subdivisions. are to be. apportioned among 

_ the preference-right claimants “so as to equalize as ner ly as possible. the 
_ tracts they should be permitted to purchase.” es 
The fact that one preference-right claimant owns substantially more contiguoiis 


acreage than any other preference-right claimant does not, ipso facto, take _ | 


the case outside the ordinary rule that two or more subdivisions in an. iso- 
., lated tract are to be equally apportioned, as far as DORs, among eompeuny 
a -preference-right claimants, 
; Where the: Subdivisions. in an isolated tract that is to be appor tioned. between 
ENO. preference-right claimants ager egate an odd ‘number, and one of the 
claimants applied for the sale, it is appropriate, in applying the ordinary 
rule of: equal apportionment as far as possible, to allocate the subdivisions. 
equally, between the claimants as far as possible and. then allocate the re- 
_ maining. odd subdivision. to. the claimant who applied for the Sale. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT : 


Wayne N..Mason has appealed to the head of the Department — 
| a. decision dated December 12, 1950, by the Assistant’ Director of the 
‘Bureau of Land Management cle to the apportionment, among | 
preference-right. claimants of an isolated tract offered at public sale ; 
on’ September 28, 1949, under the authority of section 2455 of the | 
. Revised. Statutes, as amended {43 Uz S. Go (1946 ad Supp. Ty, | 
sec. L171). 7 
The tract: in issue is a Vsingle unit eee of 1 13 sibdivaions 2 aor 
_ sregating 540.16 acres?’ Pan was : offered at ane sale a to an | 
"atthe tract is described as follows : - od | | | . - 
T. 14N., R. 3 W., Salt Lake Meridian, ere Se 
sec. 26; lot 1 (NEY%NEY); lot 2 (SWYNBIA) ; a 
.  .. Jot 4. (SHYANBY); lot 5. (NBYSEY); 
yy, . Jot 6 (NEUSE); lot 8 (SWKSHY); 
“Jot 9 (SHY4SEHY). 
(Continued on p. 26.) 
330185-—55 5 


var ee Shar 2% 
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- application, filed by. William B. “Mason.. | "Within. the time llgwed ig: : - 
law for the. assertion. of such, rights, ‘William B. Mason, 1 the applicant, 


raid 


and. “Wayne 1 N. Mason, 2 as ‘the. owners ‘of contiguous lands, | both. asserted, a? 


preferential rights to ‘purchase the isolated, tract ‘offered. ‘for sale by, — 

the Government... William B. Mason’ owns lands contiguous to five 

| subdivisions. of the isolated tract. ‘Wayne N. Mason owns. land con-_ So. 

tiguous to.one subdivision of the isolated tract. - 2 
As the preference-right, claimants, failed to agree respecting the - 


- division of the isolated tract. between, them, the matter was referred a 


_ to the Regional Administrator of the ‘Colorado- Utah Region, Bureau ~ | 


‘of Land Management. He. determined.on. April 10, 1950, that: -Wayne a 


_N. Mason should be permitted to purchase the one subdivision (the | 
- SEY) Wi,4:sec.-35): of the isolated:tract:to-which his privately: owned. 





land is,.contiguous,.and_that, William. B,, Mason, should. be pekmitted at 


to: purchase. the.12; other. subdivisions, of. the isolated. tract. .i{Upon the 
basis“of ‘the Regional: Administraitor’s: determination; thesmmanager of 
the’ Latid ‘and’: Survey" Office ‘at’ Salt’ Lake City ‘on? April 135" 1950,. 
_issuéd’ a formal decision apportioning, the’ isolated tract. between hs 
preference-right. claimants, an, the, Ae-and-l. manner. ‘indicated, by, the 
Regional. Administrators! si: isu! y ilu nen ued) vanorap 
“= Bothof:the: pfeferencesright chasiants: thereupon took appeals to 
the Director of the Bureait'of Land: ‘Management.’ Willian BY Mason 
contended that the entire isolated tract should. have been’ apportioned 
to him... ‘On. the other hand,, “Wayne, N. _Mason. contended, that at, least 
half of. the isolated tract: should: have been apportioned; to ‘him: 
7 September’ tL 12; 1950, wed Assistant: ‘Director of tthe: Bureau of 
made by the manager pasate ‘to the Repionay ‘Win fiStEAtODS de. 
termination.:.:Wayne:N::Mason then: took ithe:present : ee to the 


¢tteyee 


“Section aan of the. Revised | Statutes, as amended, provides, i in . part, 
-as follows: eee e rae: AG: wo ee ee drsenrftiyes Seite f SPER 2 


nu PPE PE Pee fad PUP tepay i : 
: i : iy ma 2 


s ae & ayer it shall, be lawful for the, Bocretary of. the Interior to order into.z cae ; 


Pas 
Tia a PR Terr LR TOP a ae Pd 


| and sell at, public auction * ‘ a a _ ABY isolated. or disconnected tract, or parcel 
ret 


Lore lek Fe 


1H 


of. the public domain ‘not. exceeding one thousand five hundred and 1 twenty acres 
‘ which;' in- his judgment; it would. be’ proper to’ éxpose' for’ sale- esac 
vided, That for a menor of not less than park oe after the ghost bid has been 


gee. 35: Te 1 (NBYNBK) lot 2 (NWYUNEA) eae es — — = 
es lot 3 (NEYNW); lot 4- (SWY4NEM) 5 i ee 

- lot. 5. (SEUNE 4): y ieee o “ oo shored oe: nth : 7 
SEYNWI. mos Gide dee WEA) Ea: earls 









“3 William B. Mason did not take! a. ‘further ‘appeal from the “Assistant Dikector’ 8 deciston. ae oF : 


“Although he was served with a copy ‘of Wayne NY Mason’ s. Appeal, to, the. ond of : the ae we 
een he did not file ae Pesponee: 


er Pp eet bertiee cree 
fees, ef rey Taleb ae? 1s eats ok 
Eybfa ef) GFSe ophopihipig thd 


Oh. iD) QS TET GEA ayy een kee ete sire ey peerae ed Oe 
25) WAYNE N. MASON ETAL. @ SO 27 
te ee A le April 2, 1952 | | | 


‘sons: ccaple fo: Secenive! ‘such preference right the ‘Secretary, of ‘the. “nterior. is . 
authorized . to, . make. an, equitable Mdivision., of the, Jand among. such : appli- 





eae 


Jowing plone portion, oe 43 CFR 260. 1 (b) @: 


“Where ‘there isia. ‘eonflict: ‘between ‘two: or ‘more persons: @aimings a, . preference 
cae Of: “purchase, they: (will. be- allowed. 80. days. from. receipt, of. notice. within 
which ,to. ‘agree. among, themselves, upon. ‘a division of the tracts” in’ ‘conflict, ‘by 





ner subdivisions. In the absence of an agreement, the regional administrator will 


. ‘make ‘a. “determination” equitably ‘apportioning: the: various- ‘subdivisions’ among 
“the claimants} ordinarily” ‘$0° ‘as. to: pe as. neatly as: Boag the tracts: mey. 
should be permitted to:purchase: #8 seh eds So mcey Ee eet 
“The basic’ departmental’ polfey expressed: in: the’ satbind cantante: of 
‘this: ‘portion of the. regulation’ j is that’ the subdivisions’ included in an 
isdlated ‘tract: are ordinarily: to: be ‘divided: equally: among. competing 
| ‘preference: right! claimants, if this is ‘possible’ in ‘view: ‘of the number of 
-subdivisions and the number of such’ claimants;) and’ that: where an 
“equal: ‘apportionment cannot be accomplished’ bécatiae ofan odd num- 
ber of: subdivisions in‘relation'tothe number of preference-right'claim-_ 
ants; ‘the: ‘appertiohitiaht: ‘shall be‘as:close: as: possibleto the: stand- 
vard oF equality.” ' In'thus tipping the scales:in' favor of an equal di- 
“vision; the: departmentab policy. is:consistent with the:requirement of 
the statute that the cuisien: be: i anaes since, At Is: generally true 
a 1s equity.’ eeogarts Tereuert. agly oreda isteest lel el. 
~The record: in :this:ease: ao nat eral any } persuasive. reason: for de- 
spairtinig!: from ‘the ordinary rule-of apportioning subdivisions among 
‘preferenct-right: claimants:on a basis of equality as far:as possible. 
~The Regional:Administrator’s: determination ‘of: April 10,1950, 
which prescribed. the apportionment that is now under: consideration, 
Stated that it-was: made “after giving due consideration to:the lands 
~owned: by: each: of the: conflicting preferenée- right applicants, the na- 
-ture of.the. isolated tract, and the use:each applicant: makes of his own 
‘lands: ‘together. with: the. land.in the isolated -tract.”...'There. was:no 
indication’ in. the determination; however, regarding the relationship - 
between: the apportionment provided. for -in It and: “the nature. of the 





s In disposing of public lands, it ig “the Tong-estabtishea poliey of the Department not ‘to 


‘Bee, United: States. v. Central Pacific. Ry. Co., 49 Li D. 250. (1922) ; Nick Nemes and Téaan. 
J. Van Nostern, “A~21830° (May 24, 1989) ; ‘Samuel Wilson Cain et al., A-23563_ (May 3t, 
aoau): 
: “4 Soinetimes;’ in view * of ‘the’ peiley’ “Of ‘the Department ‘against, splitting’ subdivisions; 
“unless: ‘unusual | ‘eircumstances require At ‘the’ closest’. ‘possible’ approximation ito’ equality: 
“of treatment: in dividing an- ‘isolated: tract’ among’ ‘preférence-right™ claimants seems’ ‘to ine | 
‘Volve ‘substantial disparity. © “For example, where it is: necessary to’ divide’ ‘an isolated tract 
-eotitaining’ three’ subdivisions’ between two preference-right’ claimants, ‘the ‘closest approxi- 
‘mation to: equality of treatment’ ‘would ‘be ithe’ apportionment of two ‘subdivisions to’ one | 
‘@laimant' ‘and’ one subdivision: ‘to: the: ‘other: ‘claimant eas tSee! John BF Fredrickson, A-R6117 
‘Caney 17, 1951) ; Russelt Myers ‘and T, RB: Norton, A-26186- (May 22 aoe 
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| aegiacd tract” or “the use - enaki applicant ee of his own elends re - e 


Begun gether with the land i in the isolated’ tract”; and the record does not et 


-_ contain any supplementary reports or other written data: tending to 
re explain why these particular factors were regarded as sufficient to a 
warrant a departure i ‘in the present case from the. ordinary rule pre- 
fa scribed. i in 43 CFR. 950.11(b) (3). ‘This leaves for consideration umes 


| = other: factor mentioned by the Regional Administrator, i i.e. “the lands | . | 


: owned ‘by each of the conflicting: preference-right. applicants. m 


ee With regard. to the factor of “the lands owned by. each of ithe: con- ; " oe 
ee flicting preference-right applicants,” the only significant information — 
revealed by the record is that William B. Mason owns lands.adjoining 


e3 five subdivisions of the isolated tract, whereas: the privately owned land — * 


ey: Wayne N. Mason. is contiguous to only one of the 13. subdivisions i Mm. 


the isolated tract. ‘However, the fact that William B. Mason.owns a - 


as substantially. greater.acreage. of contiguous’ Jand than Wayne N. Mason. - 


ore ‘does not, zpso: facto, take this case outside the ordinary: rule. of equal ae a 
ee apportionment. as far as possible, prescribed i in 438 CFR 250. 11 (b) (3). 


- and justify the award of 12 subdivisions to-William B. Mason,. as.com- . : 
7. pared -~withone- subdivision. to Wayne N. Mason. . In this. connection, 


. it is to be noted that neither. section 2455 of the: Revised Statutes: nor | 7 
2: the pertinent. departmental regulation mentions the. degree. of con- 
tiguity as a factor affecting the apportionment, of. an | isolated t tract ie - 


ee among: competing preference-right: claimants.> ods = ees 
As indicated above, the record does not cal any Sound basis: for ae: 


eat departing i in this case from the. ordinary rule. prescribed in 43, CFR. 
~ 250.11 (b): (3). “Under that. rule, the isolated tract involved. in this” 


= a | case: ‘should:be apportioned between the two preference-right claimants ae 
“so as to equalize as: ney as eve ao tracts oaks should. be. Der o 


= mitted to purchase.” : | | 
In this case, absoluite Giant y of appara Samant cannot be: oe | 


7 since 18 subdivisions must be apportioned between: two preference-right ne 


. claimants. As William ‘B: “Mason is the’ ‘person pursuant ‘to. whose . -_ 


ee application the public sale of this tract’ was ordered, it would seem _ 


= | appropriate, after’ apportioning 12 of. the subdivisions equally between £ ; 


the two prefererice- -right, claimants, to award. to. William B: Mason the - 


odd (or 18th) subdivision in. the tract.. In other words, it appears that, 
under the: pertinent rule prescribed j m 43 CFR 250. 11 (b) (3) ,as applied | 
| to the facts of this CARR, the isolated. tract, in issue should be Appor- -% 





5 In ‘the Fredrickson case cited Tn, footnote x ‘where the apportionment of an. ‘isolated traet 


Pe rere 


£ -esulted, in. the elaimant swith the. preater. contiguous acreage getting two. aupdivieions, there . 


_ was a. veference. in, ‘the. decision | to the fact. that the apportionment, of: the three sub- _ 
"divisions. by the. Bureau of. Land Management between. ‘ithe two. ‘preferen ce- tight: claimants = 


| Ne was. “proportionate to their. respective interests in, the adjoining private. lands.” ies _ That 


(aithough a headnote prepared in connection with. the Predrickaon. decision “$0. implied). 


aby’ MoPHERRIN LAND'CO. ET ALL 9 29. 
eet ra ae April 4, 1952 _ 
Hered: between the two preference-right claimants SO o that William. B. 
Mason will be permitted to purchase seven subdivisions ay ee 
N. Mason ‘will be permitted to purchase six subdivisions. 
| Therefore, i in pursuance of the authority . deleg ated to thé Solicitor 
by the Secretary of the Interior. (sec. .23, Order. No. 2509; 14 F. R. 
307), the. -decisions below are set. aside, and the case is mereaded to the 
Bureau of Land Management: for disposition | in accordance with. the 
_ views expressed above. 7 7 
| | Mastow G. Warre, | 
a Solicitor. 


" McPHERRIN LAND COMPANY 
MRS, ALICE KRAMER 


A-26192 oa | " Decided April f, 1952 


Isolated Tract — Public Sale—Division Between Dechercnce: Right Claimants. 


“Where an isolated - tract consisting of two or more subdivisions is offered for 
sale and two or more owners of contiguous lands assert preference rights 
to purchase the tract, and the preference- -right claimants. are unable to’ agree 

_ upon a division of the tract, the Regional Administrator must divide the 
subdivisions: equitably among the preference-right claimants. He cannot 
award the entire tract to one of the prcterengeient claimants, 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


This. appeal to the head of the Department relates toa eens a 
over the public sale of an isolated tract of public land in Nebraska, — 
pursuant to the provisions of section DABS of the Revised Statutes, as: 
amended (43 U. S. C., 1946 ed., Supp. IV, sec. 1171).. The tract 
involved in the dispute consists of four subdivisions described as the 
NEYNEY, NWYNEWY, NEYUNWY,.and lot 1. (NWYNW), sec. 
31, T.19 N., R. 29 W., sixth principal meridian, Nebraska, a 
a total of 160. 37 acres. 

Section 2455 of the Revised Statutes, ag amended, provides, in per- 
tinent part, as follows: ome Se | 





_.* * * Gt shall be. lawful. for tne eats of the Interior to order into mar- 
‘ket and sell at public auction *° *-* -any isolated or disconnected tract or 
parcel. of the punile domain not exceeding one thousand five hundred and twenty 
acres * *. : Provided, That fora period of not less than thirty. days after the 
highest bid has becn received, any owner or owners of contiguous land shall have 
a preference right to buy the offered Jands at such highest bid: price, and where. 
two or more persons: apply to exercise ‘Such preference right ‘the Secretary of 
_- the Interior is authorized. to make an aoa division. of the land among. such 
applicants * * +, | | 


An ee aiieatas aes 43 CFR 250. 1 1 (b) (3) pioauleaied 
by the Ss) of the Interior provides, in pertinent part, as follows: | 
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Where there is. a conflict between ‘two or more persons 5 claiming a preretenes ae 
| right! of ‘purchase, thiey! Swill! be. ‘allowéd- 30: days: from’ ‘receipt ‘of notice! -within- | 
a which: to! agree among ‘themselves: “upon: a: division! sof. the: tracts: in: ‘conflict .1 by. 

: subdivisions. : In. the- absence. of, an. agreement, ‘the: regional, administrator; will 
make, a. determination equitably, Se ee the various subdivisions among, the . 


ee 


should be permitted t to purchase, ae) ae! 





| os Land ‘Company pabaulied te. ‘the Bureau. OF: ‘Land Blaine a a 
application. asking that the isolated tract mentioned ‘above be ordered | : 
into. market and’ sold at public auction. . The application stated that. | 


the applicant was the owner of land adjoining the tract.. 


The sale of the isolated: tract: was-ordered: “pursuant to the ‘McPher- st 
rin application, and two:bids for the Jand: were received. One of the - 


_ bids, in the sum of $1,67 9, 07, was submitted by the McPherrin Land 


ce Fa ae 


the. MePherin’ thie 1 Conipany and’ Mrs, ji “Alice ‘Kramer. F dabiltied a ; 





: preference-Tight claims. we ee 


The: preference-right, cients fete fajled, to, agree.< on n an, ep por 


: tiowmenit ofthe isolated:-tract*between them, the: ‘Regional’ Adminis- 


- trator on October’ 10,°1950;-maide:a: ‘Aetetininntion : apportioning’ two | 
_ subdivisions.of the.tract.. (lot 1 2 and.the, NEYN Wi4) tothe McPherrin  _ 
Land Company, and two subdivisions Aeon NE“NEY, and, the a 





| NWY,NE) ‘to’ Mrs? ‘Kramer:*! 


| | - “The: ‘MePherrin : Land a Comply tock ‘an n spel to the Diets of 





The!  apottnt wontaiily! that’ the: Region ‘Adnithiateatod! shioula , : 


‘it ae awarded the entire isolated tract.to it, instead ‘of dividing? ‘the 
tract’ betwéen’ the’ appellant and Mis. Kiainers: The grounds: iirged in 


7 support of this contention are that, the appellant’ owns‘ lands ‘which - eee 


3 are contiguous 'to.all..four of the-subdivisions:in: ‘the isolated tract, 


owhereas Mrs: Kramer’ S? privately owned: land is. contiguous: to-only one 
“of the’ subdivisions in‘thé isolated: tract; ‘that if the entire isolated ‘tract — 

| ‘were, awarded | ‘to ‘the | appellant, the result! would ‘Be | a compact unit 
(the appellant: would then, own. ‘section. 31. in ‘its entirety), - whereas 
the. two. subdivisions. awarded. to. “Mrs... Kramer. COMPprise::ay sort,-of 
/ peninsula i in*relation:te: her: contiguous: privately: owned: land: (she:‘is . 


the owner of section 82); that the isolated tract is easily accéssible 


from the: lands: of the McPherrin Land, SmiPAy ‘but. its is: not readily = 


MAP Par ce Ti hecg ree ihe ae eee Bf wy ont wad ria $ ees 
ag ee Le 1 Wil atk a Est p bie iF “aS en ae ay: cane DSe 2ee i ‘ ChE ‘T a 4S eked ot Pid. ae iy Se aed aa . oe oi a 
as . . on a " wh . it 7 tere 


: _ 


‘es ee The other bids was in: the amount of $1, 600. 00, and ite Pyles age 


MOP Mes Se JORIN BecWILLIAMS ET ALG ooouenes BE 
: _ May 20, 1952 : | 
accessible from Mrs. Kramer’ 'S ‘ands: because of the ‘nature’ of the 

ant. would. pe the. necessity: 0 of f building « a , fence. across ) the 3 

rugged: terrain of the ‘tract. 3 

The appellant’s: argument 1s beised aipon ‘thie iesumiption that the Re- 
| gional Administrator had the discretionary authority to. award the 
whole of the isolated tract to. the appellant and: that he should have : 
-*done so. This is an incorrect assumption. Under the departmental 
regulation quoted:.above, the Regional Administrator’s function ‘In 
this case was that of “apportioning the subdivisions among the claim- 
ants.” To ‘apportion is “to divide and assign in just proportion 
ee” _(Webster’s New. International Dictionary, 9d ed.,.. 1946.) 
Hence, if the Regional Administrator had awarded the entire pace to 
the: appellant instead of dividing.it between the appellant and Mrs. 
Kramer, the Regional Administrator’s action would have been outside 
the scope of the authority conferred upon him. - ... , 

‘Phe action of the Regional Administrator i In oe two sub- 
divisions: of the: tract to the’ appellant: and two subdivisions to Mrs. 


"Kramer was: in accordance ‘with the rule, prescribed in the’pertinent — 


‘departmental regulation, that the apportionment of subdivisions be- 
tween“two perference-right claimants shall be done “ox dinarily so as 
to equalize as nearly as 3 possible the tracts they should be porn ied 
to purchase.” | 
| _ For the reasons: ‘indicated above, itis ‘eoncluded that no’ érror was 
made by ‘the Regional Administrator. It necessarily | follows that no 
érror was made by the Assistant Director of the Bureau of Land Man- 
aca in- affirming the Regional Administrator’s “determination. 

' Therefore, i in’ pursuance of the authority delegated to the’ Solicitor 
by the Secretary of the Interior (sec. 23, Order No. ‘25095 14 Fr .R. | 
oy the oe a S s decision 4 is affirmed. 


-Mastes G. Warr, eo 
Peat GAC ag 3 . Vad 2 Roe | Solicitor. : 
» JOHN-B; WILLIAMS - 
Ree RICHARD. AND GERTRUDE LAMB. 
A-26320_ bee te Decided May 20, 1958 i ee 
Palio. Sale Tel ed ‘Trmots—Preference: _Right-—Arre—Supervisny 

Authority. of Secretary. wager! 7 a 


» There: is:no authority under. ‘section: 2455: Of. thie Revised: Stsitutes ‘to offer at 
© public sale, as an isolated tract, an area 3 # public land ‘which ‘is pay of a 
_ larger tract, of. Public: land. co ae eee cere : ee 
*Overruled in pare by. Martin J. Plutt, Ellen EE. Hosley, oes. (August, aus A988), 
p. 185. 
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_Where a field decision. awards an , isolated tract to one bidder and: requests him a 


"and a conflicting bidder to agree on a division of a second. isolated. tract, 


: we “and, upon the parties’ failure to reach an agreement, ‘a'further ‘field decision = . 
 "" dg ‘rendered making‘ the division of the second tract, the unsuccessful: bidder < 
for the first tract has no standing, on an appeal from ‘the second decision, to 


-) challenge the award of the first tract in.the earlier decision. : 
. "go: -long as public land remains subject. to the jurisdiction of the Department, | 


the head of the Department has supervisory. authority to consider whether ina 


ag person “who claims a preference right i in such Jand ; is actually entitled to . 
assert such right. : : ae 
“Only an owner: of. contiguous land tag a ee tight to buy an | Isolated 

tract of public land offered at public sale. 


| Where the owner of land contiguous to an isolated tract. of public land offérea’ on Sei 
oat. public sale properly asserts a preference right to purchase. the land, but: 


i disposes of. the contiguous: land after the close of the: period allowed. for : 


"the assertion of preference-right claims and before he receives a final ¢er- 
2, tificate or patent for the isolated tract, he phere?y loses his preference right : a 


- = t to buy the isolated tract. 


"APPEAL FROM THE BUREAU OF LAND ‘MANAGEMENT | 


on May 10: 1948, J ohn B, Williams. filed: application, Santa Fe : ae 


080221, requesting that. two noncontiguous tracts of land, sec. 1 and 


eth sy sec. 11, T. 8 N., R. 10: E., N. M. P. M., be offered at public sale | 


pursuant: to section 2455 of thé: Revised Statutes, as amended. (43 — 


7 U.S. C., 1946 ed., Supp. IV, sec. 1171). Mr. Williams stated.in his. ap 


application that ie owned, among other land, the NY sec. 11, which 
corners on sec. 1-and-is, of course, contiguous to the S1% sec.. 1. 


~The sale was held on June: 21, 1949, and Mr. Williams and Richa ae , 
iW. Lamb bid for. the two tenets, Mr. Williams was: the high. bidder, > 


On J uly 18, 1949,.in order to support his claim ofa preference right. . 


to purchase. the tracts as the owner of contiguous land, Mr..Williams 


. filed. an affidavit stating that he was the owner in fee simple of, among a 
7 other land, the N14 SeG Eh ot ge: 


Qn. July 18, 1949, ‘which was within the 30- 3 period allowed: ‘for ; = ; 
_ the assertion of pierce right claims by the owners of contiguous on 


lands’ (see 43 CFR 250.11(b)), Mr. Lamb and his wife, Gertrude 


- Lamb, matched Mr. Williams’ ‘bid for the two tracts. - The Lambs : a 
= stated that they were the owners of sec. 12, which is contiguous to 4 a 


= sec. 1 and the 514 sec, 11. 
By a decision dated August 14, 1950, ‘the: manager heated sec. 1 


: | to the Lambs, since Mr. “Williams? -oivnership’ of. cornering land ae | 
-. insufficient to give him any preference right ‘to sec. 1: (43. CFR 


250. 0.11 (b)),. and. allowed the parties 30 days within: which to asia 
upon a division of the S14 sec. 11.(43 CFR-250. 11(b) (8)).° 


ee : > peau having been reached by the parties, the ee on a jam, 





"1'None of the other land was contiguous “tb ‘either sec, I or the Sh sec. a 


~ sir - JOHN B. WILLIAMS ET AL. a eo BB 
-_s See: May 20, 1952 | he 
“ary. 19, 1951, in rageeae dance with a determination bs ie paonal 
- Aduanistraton, Region V, declared Mr. Williams to be the purchaser _ 
of the SW sec, 11 and the Lambs to be the pur chasers of the SEY 


7 sec. 11. 


Mr. Williams eat from. 1 the. manager s iasion veh J anuary 19, 
a 1951, asserting that. he owned water which could service both sec. 1 and 


the Sy, sec. 11, that. the Lambs had no water for that. purpose, and = - 
that he meonded: to use the tracts in a livestock oper AOL, wher eas 


the Lambs would hold the tracts for speculation. 
On July 18, 1951, the Associate Director of the Bure eau of Land 
Management affirmed the manager’s decision. 
.. On August 9, 1951, Mr. Williams appealed to, the head of the De- 
partment. . He oad that the Lambs had sold their contiguous land. 
Since the filing of the appeal to the head of the Department, several 
documents have been submitted by the Lambs. and by Mr. a 
regarding the ownership of land by the respective parties. | 

It appears at the outset that there is a serious question as to. the 
propriety of offering one of the tracts, the S¥% sec. 11, at public sale. 

Section 2455 of the Revised Statutes, as amended, authorizes the - 
Secretary of the. Interior to sell “any isolated or disconnected tract 
or parcel of the public domain not pacoooe one ee five Puneree 
and twenty acres.” _ 
— The penen regulation (a CFR 250. 8) provides in, n part, as fol: 
lows: | 

“= (b) Asa general rule, no tract will be deemed. isolated unless it is completely 
surrounded: by lands held in non-Federal ownership, or is so effectively sep- 
arated. from other federally owned lands by some permanent withdrawal or 
reservation as to make its use with such lands impracticable. * + if 
: The records of the Bureau of Land Management: show ae the S14, 
sec. 11 is part of a single tract of public land consisting of secs. 14, 
94, 25, 26, and 27, the E14 sec, 23,.and the S44 sec. 11, and comoucine 
8,840 acres, more or less. All of this tract, except the S14 sec. 11, is 
dnchided | in grazing lease, Santa Fe 07 9453, which was issued on- Feb- 
ruary 21, 1944, for a period of 10 years. A grazing lease does not, of 
~ course, effect a “permanent withdrawal or reservation” of Federally 
owned land. | Consequently, the existence of the grazing lease in this | 
case does not. effect the. sepregation of the remainder of the 3,840-acre 
tract from the St sec. 11, for the purposes of section 2455 of the Re- 


vised. Statutes. Hence, it must be concmded that the 51% sec. 11 is not | | 


itself an “isolated.or dincontigeted tract’ ° of public land, but, rather, 
that itis merely part of such a tract. | 
It follows that the offer of sale as to the 8% sec. 11 was unauthorized ee 
and should be withdrawn. 7 | ae ee 


3 “chase sec, 1.- 
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| “In view of the Centre stated above repeiiding the sy sec. 11, it: eau? 
28 is ‘unnecessary’ ‘to. determine ‘whether the respective ‘parties were ene 
‘titled 'to’ assert’ piefershee right claims: to’ that tratt'a as Sth owner's’ Gis % 


| ‘contigiious lands,’ | A a Sik ae 
3 With respect to sec. 1, Mr. ‘Williams had never claimsd ne ownér- 
ship of | any. land contiguous to that t tract, and nS has’ not. denied that | 
36 ‘days atte that date, the owners of land  ebhtigtons" ‘to’ sec. iy ‘He.. 
asserts, however, that the Lambs have sold their: contiguous land ‘in. 
the meantime and, therefore, that they aa are no o longer et to pt 
chase sec. lon a pratérenitial: basis, “! °°". 
The. docunients submitted by. the! portiey show that the: Lainbs' ‘on 
_ June: 18, 1951; ‘conveyed ‘sec. 12 (the: contiguous. land on which their 
; préference-right, claim ’to'séé.- Iwas based) to Buck Harvey and‘ Ger- | 
ald Farr.’ “Mr. Williams contends that this’ conveyance of sec. 12 by 
the Lambs necessarily depiwed't them: n of their oe fight’ to] eae 


“Tt should’ be stated’ at’ this outaet! of a. disstiecidn regeviiig? sec. 61. a _* 
that Mr. “Williams: does not have : any standing as ‘a ‘party: +0. question ~~ 


the propriety’ of the award of'sec.'1 to the Lambs. The award ‘of sec. 
-T'to the’ Lambs was. made by the’ manager in his’ decision of ‘Augiist 


‘a 14). 1950. “Mr: Williams did not ‘take any ‘appeal from: that: décision. 


The present proceeding relates to the appeal that was taken’ by - Mr. 


_. ‘Williams from the manager’s subsequent decision of! January 19}1951, < ae 
_ which dealt only with the apportionment of the Si sec. 11 beiwéan: 
_ the. parties.» Mr. Williams, as.an appellant from the. second. decision, on 


| as no standing’ to:‘question : the award made ‘in’ ‘the: ‘first’ decision: 


’ However, the ‘Department’ is’ concerted over any ‘allegation’ that. . 


persons claiming preferential | rights i in “public lands are ‘actually: not 2 
: entitled to such rights ‘under the law.’ ‘Consequently, the: quéstion as 
to the’ effect. of the Lambs” conveyance ' ‘Of ‘sec. 12'will be ‘considered 
in “the: exercise of the supervisory’ authority of the ‘head ‘of the-De- 
eae over: lands Bic srernce “ander the a SUP IOnOb La pee elias 
a Séetion’ Dabs of the Revised Statutes, as’ $ ainended, provides, in oe 
finent part, that—'* Ee Sy Te ra a at rae | 
- # i for a period of not less than inicty days flee the highest bia has ‘been 
received, any owner or ‘owners. of contiguous land ‘shall have a ie efere ence ‘right . 
to: buy: the: offered lands’ at’ such’ highest: bid price | ee ped Lag UE DONG 
~ The statutory provision fixes only ‘the minimum ‘Horii of ‘time’ in 
which‘ an owner of contiguous land can assert his preference right, 44 
- However, the Secretary of the Interior has. provided in a ‘regulation _f 


- 48 CFR 250.11(b)) that the minimum statutory-peridd of 80 days 
after the ace of. the es bid shall also be’ the maximum pains - 


SIV ust sumueerey ¢ °KADIAK FISHERIES | C0: ema | BBR 
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7 within ‘which ‘a ‘an, | owner, 1 of. ‘contiguous | land may. ‘assert his preferance 
right by meeting the highest. bids. See Solicitor’ S, opinion, M-36125 
(March 31, 1952),611.D.20. 

On the date’ of the sale in this | case, ‘during Liss ensuing -B0- day pe- 
riod ‘for: the assertion! of :preference rights, and :for almost2 years 
thereafter, the Lambs were the legal owners of land contiguous to sec. 
Le: During all that time, they qualified'as preference-right claimants. 
for: sec. 1. . If-sec. 1 had: been conveyed to the Lambs pursuant, to their’. 
preference: right, they. would not, by. virtue-of the preferential man- 
ner in which they: acquired sec. 1, have been subjected to.any restric 
tion on the Suen arenatien of the pate sec. 12, or even: os 3 
sec. Litself.. 9s... 0.0.5» ere. ee ee 

a Neverthelees: the las eae eaiy to aie owner or owners are con-: 
tii guous. land”. a ‘preference: right to buy an.isolated tract at: the price 
offered by the high bidder. .The Lambs, having. disposed: of the con- 
tiguous sec. 12 on which their preference-right claim: for sec. 1 was 
_ based,: are no longer. the: “owner. or. owners: of .contiguous .land.” 
Hence, .1f.the Department. were now:to permit the Lambs to.buy sec. 
t-on a preferential basis, it would thereby extend, ‘by administrative 
action, the ope or He ee ieee) ee This cannot: 
badones pee tps Bt es _ ie 5" 

«Since the aera ve sec. 1 to: he Tatohe. must be set ae ecnuse 
they: no. longer. qualify. as - preference-right: claimants for this tract, 
and since Mr. Williams has no standing in the present proceeding: 
with respect :to sec.:1, I-conclude that the present offer of. sale as to sec. 
1.should. be: withdrawn,:along with the offer. of sale as. to, the. $14'sec:. 
11. This action is not, of course, any obstacle to future -Procesangs: 
looking-toward.the sale of sec. 1. | 

Therefore, pursuant to the ony eleriied | Se oie Solicitor = 
the Secretary:.of the Interior. (sec. 23, Order No: .2509; 14.F. R, 307), 
the. decisions: below’ are: set-aside, ain: the ease-is pomncded to the Bu-. 
reau-of Land: Management. with instructions, to withdraw, the offer, to. 
sell: the tracts involved in this pagina te ee eee 

ORE Be Ne Tata Ue, Masten G. 1 Wie ae 
Gene “Bolicitor. 


Net os a) _KADIAK FISHERIES COMPANY 
A-263385 Decided May 21,1952 


Soldiers’ Additional Homestead, Entry—Character of Land—Use of Land. 


Where the report of:.a field examination indicates. that. a.tract. of land i is suitable 
for agricultural use, and there is no contradictory: evidence. ins thie’ ‘record;: 
the land should be regarded as ‘agricultural’ ‘land for the’ Purpose of entry 
under ie soldiers’ additional homestead law. . 
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ce fe. é There i is no weitieenent which restricts the right of entry under the soldiers’ 2 ‘Sole 


additional homestead law to persons who indicate an intention to devote ae : 
lands applied for to farming or homestead Dur Ones: Bie a fe 


; APPEAL FROM THE BUREAU OF LAND MANAGEMENT | — 


The ‘Radial Fisheries Company has: appealed. to the eae: of: tie 


- Departivient from a decision. by the. Director of the Bureau of Land 
Se Management dated August 18, 1951, tentatively rejecting the Com- 2 ee 
-  pany’s application under. the soldiers? additional homestead law- (sec. a 
2806, Revised Statutes; 43: U. S..C., 1946 ed., sec. 274). for approxi- 


ie mately 10 acres. or Janda in Alaska, embraced i in United. States re. “ 
2494, . | . = : 
ae The deren balow ied the ee detidion: in. , Did Be 
_ Morgan, A-24551. (December 24," 1948), 60 I. D. 266, as. governing 
33 the present, case. It was held i in the Mo organ: case that lands unsuitable’ 
_ for any sort. of farming use could not be entered under the soldiers’ 
additional homestead law. : : | 
“It appears from a report:prepared by a field examiner of the Parad! 
of Land Management that the land involved in the present proceeding 
is rolling to:rough; that it contains a sparse stand of alder and spruce 
of little commercial value, numerous sedges, and a heavy overgrowth. 
of beach rye, redtop, and salmon berry brush; that the topsoil is com-. _ 
parable to nearby: patented land, which has been planted to garden —- 
sh eae and: that: the tract 18, in the ¢ examiner’ 8 eae suitable: 


There 3 is no ese In: the reeord so ieaticiee the Satsioit of 


e the field examiner with Peeps to the suitability of the land for. farm- 


ing purposes. ~ 

It appears, ore that the applicant. actually does not’ plan to 
use the land asa farm or asa homestead. 

Tt has been held-that the grant of additional lands under the Scaldies 7 
additional homestead law was without restriction ; + and that the right. 
was an’ unfettered gift in the nature of compensation for past.serv-: 
ices, and the beneficiaries were free to apply the additional lands to’ 
any beneficial uses that they might choose.’ Moreover, it has been — 
held, and the regulations provide, that an entryman under the soldiers’ . 


: additional homestead law. need not settle or r reside on or cultivate the . 


= ; before entry. 


. 1 Webster v. i Ginee 168 U. Ss. 331, 339 (1896). . , i 
8 Barnes vz Cag 64 Fed. 14;, 18 (8th Cir, 1894) ; ; ‘Mullen vie ‘Wine, 26 Fed, 206, 207 , 
6). iGues * 


(C&D. Colo, 


343 CFR‘1 ve “Webster’v. ‘Luther, 163 U. s. 381, ‘339, 340; Cornelius J. MacWemara, 2 
(38, D..520, 528, 524 -(19 05). | ae x. 
4 Wiliam: G. Carrington, 3 32 Le D. 208, 205 2908). ‘ 


8b) | STATE SOCIAL SECURITY. CLAIMS—INDIAN ESTATES (BF 
= June 2, 1952 


Tt appears, therefore, that there is no requirement. in aie fae or - 
in the pertinent regulations which restricts the right, of entry under : 
the ‘soldiers’ additional homestead law to persons who indicate an — 
intention to devote the oo applied ‘rs to » farming | or homestead ; 
purposes. 

For the reasons’ indicated: abgve; it is ‘concluded that this record 
does not contain any evidence. warranting the Tejection of the. ae 
pellant’s application. | 

«Therefore, pursuant. to the sory delegated. to the Solicitor. by 
the Secretary of. the. Interior (sec. 23, Order No. 2509; 14 F.. R..307), 
the Director’s decision of August 13, 1951, is set amide. and the. case 
is remanded to the Bureau of Land Management for further proceed- 
ings not. inconsistent with this decision. . ra. Se 

a | Mastxw G. Waa. ee ass 
ne ae Solicitor. 


- STATE SOCIAL SECURITY: CLAIMS. AGAINST RESTRICTED 
if | _ INDIAN ‘ESTATES | ee 


Act of. ae 95, 1910-—Restricted- Indian. Titates—Piymenit-0 of Claims— | 
Administrative Practice—Congressional. Recognition. - fans 


Under the act of June 25, 1910, as ‘amended, providing for the deterniination 
of heirs and the approval of wills of deceased Indians who have. left trast 
or restricted, estates, _ the - ‘Seéeretary. of the: Tnterior has implied authority 

to. allow - all just claims. against such. estates. | 

Having been recognized by . the. Congress, the departmental dence of allow- 
ing elaims against trust or restricted Indian estates has, in effect received 
the. approval of that body. 3 3 

The Secretary of the Interior hay, in: his discretion, Mevenuine. what income 
. from trust or: restricted. Indian estates shall bé. applied in payment. of claims. — 
- against the estates, and: a. regulation which. permits: such claims: to be paid 
from any income ‘which may” accrue from the decedent's trust or restricted _ 
‘Broperty.. after his death is ‘valta.” i i | 


| 36121 z : _— | oe eae oe : - es goal g ewan - 


| To: THE. UCoiaaecoe. OF ” PeBTAy hay oy dete eieBs 
.."Ehis. responds, to your. memorandum requesting: an. opinion. on she | 
7 question whether there is adequate statutory authority to support, the 


departmental practice which permits the settlement of State claims for — 


reimbursement. of social security, or old-age assistance payments.to an 
Indian: allottee: out-of income derived. from ee decedent’s allotment : 
after his death... (See 25 CEFR 81.25.) . ME eee Die eo oe 
The. jurisdiction. of the Secretary: of: the Tatsnior é over the trtist oF | 
restricted estates of deceased Indians, iicluding the determination of 
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= heirs and the. approval of wills, 3 is Ved upon. sections 1 and 2 of the _ 
act of Ji une OB, 1910, as amended (25. U. Ss: C., 1946 ed., secs, 379, 873), | 
_— Section: a of. the: 10910 act, ‘as amended, Aare in, pertinent part, ; 
| : that—" y in - a . i - ae cist 24} 
“When ao Indian to ee an allotment of land ie been made, or may, here- 


| after be. made, , dies: before the expiration , of the trust: period, and. before, the 
“dssuance’ “of @ fee ‘simple patent, without having. made a will disposing of. Said 


$ 





i ay Bos Tro a eh eae ea PS 7 
aah J oF aT yd a ‘jueint 


 “‘ailotmient ° ‘ay Hereinafter ‘provided, ‘the’ ‘Secretiry- ‘of the: ‘Interior, ‘upon’ notice 


SS aif 


and hearing, under such rules as he may prescribe, shall. ascertain’ the eine heirs 


7 Of such:: ‘decedent,; and his: decision; ‘thereon; shall; be; final: and: conclusive. : pe 


| ‘Section'2 6 of the 1910 act, as ‘anlended, Bevis ‘so far ‘as vélevant’ naib) e- 


-.f | 


Ad 


‘that D Stes oS bea ee eh Ce eee ae a aye hth pahe yey eet Rg s Phy 


any: persons ‘Of ‘ais’: bok ‘of twenty-one } years A naviae any Alu ‘ttle, or ‘interest | 
in any allotment held under trust’ or “other® “patent | ‘éontaining ' ‘restrictions’ ‘On 
alienation: Or | ‘individual. Indian moneys or other property held in trust by the 


‘United. States. Shall have the right prior to the expiration of the trust or restric- — 


ai tive ‘period, and. before the issuance of a fee simple patent or the removal of 
. restrictions, to: ‘dispose of. such property by will, in accordance with regulations 7 
to be; “prescribed: by: the: : Secretary2of; ‘the: ‘Interior: :;Rrovided; ‘however, Tuat no 
will So “executed ‘shall be valid, or. have. any, force or ‘effect unless and: until it 
shall have been approved by the’ ‘Secretary of the: ‘Interior * ee : 


_~-While the: 1910-act. provided i in'go' ‘many: words only ‘for: therascertaint | 
“ment: of heirs and: the sapproval of: wills; and: did not: expressly: grant | 





- or. F esetrioted catalase: a dleceased: Andinnee ae neues of. considering | 

and allowing: claims against the éstates.of decedsed: allottess' ‘was almost 
_ immediately instituted.1 The’ regiilations' ‘of Septemiber 13; ‘1915, ‘and 
June 19, 1993; relating to the determination of heirs and. the approval of 
| wills, provided i in sections 14 and 9, respectively, for serving: notices. of. 


oe hearing: on “claimants” aswell as:on:: “presumptive heirs:”»Detailed — 
-. “provisions: relating’ ‘to the handling of: clainis were containéd:i in. séctions 


46, '47, 48, and 49° of the regulations « on’ the’ same Subje ect Promulgated i | 
| “May 31,1935, which preceded the present regulations. . ee ae 
The propriety of paying claims against the trust or -vestricted estates - 





. -of. Indians -has, been, recognized: in recent: years by two Soliciters-éf - 


: - the Department, who expressly stated that. such claims might. be paid | 
not only from income to:the: eredit: of: the’ estate: at the: time*of the — 


-. decedent?s death: but:also:from i income: nee ‘to the estate pabecayadint le 
to the death of the decedent RY ee jf Ob ee og at Sond taal aed pata, 






oe Pay a 
+ i rae ar 


Ce] 5 aes - ats NE 


ae "1 See ‘Grace Con et al., ‘2 L. D.493, 504-502, “apta), where. it was. said, apropos: of 


> @laims' # 24@)aims. ‘for * ‘reasonable: “expenditures “of” this ‘nature’ receive favorable considera : 


aw ‘for Harlan J. Bushfield of. Routh Dakote, : 


tion, in this. Office; andare paid. pak: of tentials or: Sther funds, remaining: to; eae lereditiof the. . 
estate. Lo ar 
ot ‘See-letter. dated June 20, 1940, from: boliditor Margola’ to: tile. ‘Souieitér: bf the Depart 


ss . ‘ x : . . 
a; pis 4 ae . =. ° : he 

Se area t ae eor Faaerec a cpee rey ys ty os 
f ff wat “a iy et Bob “ts 4 ah 3 a oa ‘33 i 


ment. of. Agridulture;, and: letter: dated September; 28}: 19845: ftom: Solicitor mie toi Séna- Ne et 


a3 4 3 mids eseare dT ae E fez! ce as ; STR hos me ens 3) ry fa 7 ene 29} ! Ey. RUA, apt 
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he es — Sune 2, 1952. oe a een 
Ti is, es that, the. 1910 statute. ‘confers ‘upon, 1 the cares of ‘the 
iniocbe an. implied: power to. allow, claims. against. trust. or restricted | 
Indian’ estates: As. the. Supreme Court. said i in,an early. case,.. a nited 
4 States ve Mt acdaniel, ie Pet., Ay14. + (1888) yin speabing. of the. duties. and 
rear “Fe i is, eG in néhe: exercise of ie powers by. the Jaw; ‘but. it 
does. not follow. that. he must show. statutory provision for: everything 
he does.” 8. The exigencies. of. government. in more. recent. times: have 
led to the. enactment. of many. statutes. which merely: lay. down: broad | 
general. policies, or. objectives:and, leave it to the. executive, to fill i in the | 
details. , ‘The. lacunae: of. the 1910, act in, particular - have, had. to. be 
filled’ in by administrative practice. For example,. section : ‘A of the : 
act,.did, not.expressly. confer upon the Secretary of. the Interior, the - 
_ Power to: ascertain the heirs to Indian. allotments. which. were patented 
in, fee. but held. subje ect to. restrictions against. alienation; yet the power 
of the. Secretary 1 to. do: SO Was. upheld:; in United States ve Bowling, | 256 
U.S. 484 (1921)... On. the authority. of that. case, the Department. held 
that the Secretary had the] power to determine the heirs to lands which : 
had -been purchased. with restricted funds, and had been subj ected. by : 
the: Secretary. to. restrictions ag ainst: alienation.*.; : Moreover, although 
~ section: 1, (unlike section, 2): of the 1910 act does: not expressly..give the © 
| Secretary, jurisdiction over: Indian trust funds, it has been the uniform | 
-! practice of the Department.to. determine the heirs to such funds, as an 
incident, of the power. to determine the. heirs. to the lands. from: which 
such funds. are derived.’ . oe sMientetese 20e ag! ee 
.; The implied. power. to. alle claims sgainst trust o or r restricted dndinn 
estates As. readily. deducible:from the: terms,of the 1910. act... A rule; 
making power is onze’ conferred. upon, the. Secretary: of the. dm: 
ncaa carries ans it ane authority. i, eres all, proper | means : 
for..effectuating; the . purposes: of. the act.° “Now, conceivably, .-if 
creditors could,.without the assistance.of the Secretary ofthe Interior, 
collect debts which Indians had incurred before their deaths but which. 
remained. unpaid. at. the, time: of. their deaths,, it: might be ‘possible. to 


“a See,” “fils6! ‘Rainbow y. "Fouiig, 161. Fed.” “885 (Cc. rom a “8th; 1908) : : Wittiam ‘made, 


Haecutor v. United States, 45 Ct. cl. a8; “Et: (1909) 5 BA: ‘Op. at ‘Gen: 20h B26! ‘(1ezay: one 


* See 49 L, D, 414. (1923). £ 

-6-'The’ propriety of this ptdéties was | inferentially ‘pecoguiled ‘in “ihe ack ée: J; anuary 24, 

a. 1928.- (42: Stat. 1185;-25: Ui: ‘S.-C. 1946) ed., ‘secs. 377), which: provided . ‘for: the: collection 
- of fees by the Secretary _ ‘of the Interior for ‘thie cost of the work performed -by. him: in-.de- . 
. ‘termining: the: heirs: to.any. trust. or. “restricted . Indian: property”-.or..in. ‘approving. wills 
~° Covering, “restricted - -property”’. and. which: authorized: ‘the: fees: - ve: collected Eom ay 

trust funds, belonging. to.the-estate.of-the decedent.” 0-3: » 
8 As: the. Supreme. ‘Court: said in. Hallowell. ¥,- Commons,’ 239 U.: 'S. 506, 508: (1916),- aie 


Secretary. in: Promulgating: regulations : under.. ‘the. act; has “considerable. ‘discretion as. to 
details. ie 
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2 Se argue that the: power of the Sécretary to see that sith eos were paid. eae 
Was not' necessarily to be implied from his power ‘to ascertain the heirs. nes 
or approve the wills of the debtors. Section 1 of the 1910 act expressly a 
: declares, however, that’ the decision. of the Secretary in this respect: 


“shall be final and conclusive” ;: and, although section 2 of the act. - 
—. *. ¢ontains no such express declaration, alls devising trust or restricted = 
a Indian: property. cannot. be probated i in the courts.” As the jurisdic | 


the: Secretary;. their creditors cannot resort: to the courts to collect — a 
.._their‘debts; and if these were not paid at the direction of:the Secretary — 
of the Intérior, the creditors would be left without: any. remedy. -Ttis. 


tion over the trust. or restricted: estates of Indians is ‘thus vested i in 


5 hardly to' be assumed that the Congress intended to mais itself a a party ise 
ee ae to. such dishonesty. - : 


= direct that their just debts ‘shall be paid. ‘Thus; the: Secretary, 1 in. : 


“So far as concerns ‘the silo wance: of ae ‘agian ‘hes estiites of 7 
Indians who have. left. wills, there is an additional factor which sup- 
ports the power of the Secretary. ‘Indian testators almost invariably : 


allowing claims ageinst their estates, is ony catrying out theif express 
wishes. a | 
- In recent’ years, Congress: ve reconiiiea: that thi’ Sorat of ene” ee 
Interior was exercising a general probate jurisdiction with regard to 
the trust or restricted estates of deceased Indians: ‘ In adopting: the 
act of July. 8, 1940 (54 Stat. 746, 25 U. S..C.; 1946 ed. sec. 872a); 
which regulates the adoption of shildren by Indians who own trust or 
restricted estates, Coneress : provided that. the statutory procedure 


- should apply to ° ‘probate matters under the exclusive jurisdigtion: ‘of. * 


“who have died prior to the effective date of this act.” Thedistribution 


the Secretary of the Interior * * *,” and, even more ‘significantly, 
that.the act should not apply to ‘ ‘the distribution’ of estates of Indians 


of an: estate clearly: includes the allowance of any just claims against | 


me the estate. Moreover, in providing i inthe act of N ovember: 2 


451940 





. (56 Stat. 1021, Ob U: S. C., 1946 ed., secs: -378a-878¢) for the disposi- : 
tion of the. trust or- restr jected: estates: of Indians who: died intestate 


without: heirs, Congress: expressly: declared. that ‘the “estate. should a 
escheat’ only: “subject to the payment:of. such creditors’ claims ag the — ae 
a, Secretary | of: the Interior. may find. _proper. to be paid. from ‘the cash ae ee 


res one hand or income accruing to saidestate * * #0. 


ee .. The legislative. hi story of the aet. of November 24, 1949, 3 is pai ation. — oe 
Aes larly interesting a as. a test of congressional, sentiment: on : the ‘question GB 


eo bl TAS: the Supreme. Court. ‘satd:: ‘in: speiking 6t: the ‘words’ ot déction! 2 “Ot thie’ aso ‘act in es 
as “Blanset’ V. Cardin, 256 U.S: 3819, (326° (1921) : “They not only permit ; ‘a will put. defirie fits oso 


"permissible extent, ex¢luding any limitation: ‘or-the ‘intrusion of any- qualification ‘by’ State is 
daw. Tt then added -that. “the act: of ‘Congress is: ‘complete: in- its control ‘and: ‘administra- 


a ot ca ‘of! ‘the: allotment ‘and: of ay ‘that? is: connected - wie or. made: necessary: ED. it ## * <e a ae 


ee 


st]: STATE | SOCIAL SECURITY CLAIMS—INDIAN ESTATES: AT 

a ae : ne June 2, 1952 | a 
of the ‘payment ‘of creditors’ claims against Indian. oe Th ‘its 
original | form, the bill (H. ‘R. 4533, 77th Congress) which became 
the act of November 24, 1942, made no express provision for the pay- 


ment of creditors’ claim Indeed, it was couched in such phraseology oe 


that it seemed to exclude the payment of any creditors’ claims. ace 
it provided: - 7 | -_ 


That upon final deperouta tion by the Secvotary of the Intertos that die Indian 


holder of a trust or restricted allotment of jands or an. interest ther ein. has. died Gs 
~s intestate without heirs; the land or interest, together with all accumulated rents, 


issues, and profits therefrom. held in trust for: the decedent, shall escheat ‘to the 
tribe owning the. land. at the time of allotment. ~. . @ 
‘When the bill came up for consideration in i the ‘House: on "May 2 19,1941, 
-. Congressman Case of South Dakota objected to. the bill. “The bill, 
as I read section 1,” he pointed out, * ‘provides that not merely the Jind 
but all the pecuiied rent, issues, and profits therefrom held in trust 
for the decedent shall eschéat to the tribe owning the Jand at the time 
_ of the allotment.- It occurs to me that many times where Indians die — 


under this circumstance claims against the estate of the Indian could oa 


not. be: taken: care of. I find no provision in the bill that would. permit — 
the settlement of the claims before the property, the rents, and so forth, 
go to the tribe.” To this, Congressman Rogers of Oklahoma, who had 
introduced the bill at the request of the Department, replied : “That. 
is under the supervision of the Secretary. The estate would have to 


be settled before any of-it would revert.”*® Still dissatisfied with the — os 
language of the bill, however, Congressman Case asked that the bill be 
passed over, and on June 16, 1941; he offered an amendment expressly 


providing for the payment of cr acer obs, and this amend 
ment was adopted. by the House.® 
~ It might be contended that the depar chatital pr active: in the: matter 


_- of allowing. claims. against. trust or restricted : Indian estates.runs- | 


| counter to.the provision: in ‘section 5 of the General Allotment: Act 
of February 8, 1887 (24 Stat. 389), as amended (25 U. S..C., 1946 ed.;. 
sec. 348), which states that at the expiration of the trust. period of an . 
allotment the United States will convey the same “free of all charge 
or jncumbrancé whatsoever,” ‘and to’a related provision in the act of | 
| June 21,1906. (34 Stat. 327, 25 U.S. 6.51946 ed.; sec. 354), which states. 
that no allotted laid shall become “Hable to the satisfaction of: any 
debt contracted prior to the issuing of the final ‘patent i in'fee therefor.” 

‘Even conceding, for the sake of argument, that these provisions would 
preclude. the’ allowance of claims against the’estates of allotted In- 


ar it is clear that they have, in effect, been set aside ® By. the ae ba 


“8 ‘Seo Congressional Record for May io, Y941' (87 Cong. Ree. 4230). 7 
4 9 See’ Congressional . Record’ for June 16, 1941 (8ST Cong. ‘Rec. 5198). 


pate 85—55———6_ 


. is only another example of stich ain’ authorization. * vue 


42. DECISIONS: OF: THE. DEPARTMENT: OF THD: INTERIOR (61 De co 


re adoption of the act, ot a une 95. ‘1910, which, Sroperly, construed, per-— 
“3 mits the allowance of such claims.” PBe General Allotinent Act, to be 

sure, attempted to” ‘forbid the alienation or’ ‘incumbrance. ‘of allotted | 
lands in any manner, during | the trust, ‘period, but this policy: ‘was soon. 
abandoned, ‘and’ all sorts of transactions: affecting allotted lands were 
subsequently authorized by a ‘long series of ‘congressional ' enactinents.. 
The allowance of creditors’ claims against trust or restricted estates 





“Tt. might also’ be: contended | ‘that even, af. ‘claims, against. trust’ Or 


“s eG Indian estates may. ‘be. allowed. from: cash, on. hand, at. the | 


. time of the decedent’s death, such: claims cannot be:allowed:from:the _ 
rents, _profits,. or, income. of. the; decedent’s.,lands accruing after. his’ 


“death, - “AF, however, the. Secretary, of the, Interior. has, authority, to. 
allow, ‘claims. against, Indian, estates, . the. question: of the. time. of the - 


. accrual of. the, income; to; be, applied, to. the. satisfaction. of a, claim. As 
| to, be. determined. entirely, in. his: discretion... ti is, true- that: ‘At is. the. 
. rule. generally, that the rents,. profits, : andj income. derived, from. realty, 
vest, in the. heirs, or, devisees, ofthe, decedent. and. are. not, assets. inthe © 
hands. of an. executor: Or; administrator, but. this rule does..not. apply 
. where, the, personalty.. is. insufficient .to-.pay, the. debts. of, the. estate: 


— Moreover, i in. many, States, the: general, rule has. been’ altered by. statutes - 


| which make, subsequently accruing ; rents.and, profits from realty: assets, 


: — in the, hands. of personal: representatives: for, the payment, of: debts.2° 
_. In.any event, the.Secretary of the Interior-is:not bound by these em 


ee : basis... at 


ie of State: law, for: ‘under. section. 5, of, the General Allotment.,Act:. (5 E 
wu. Ss. c. 1946. ed, sec... 248) 5 he. is pound, iby: State. law ong & in his ' 
‘determination: of heirship. » . ar ae 7 : 

Tam of the opinion, ‘theréfore, ¢ that the pegulation of fe Tonestment 

= which. requires. the, allowance-of, claims: of States.on, account of social -: 

mee SegMrily 6 or p old-age ms assistance e.payments, 8 and: which. BINS such, claims _ 


Seat ans 





‘Itis soieble honerers| ‘that? in some: »iniatance an ciplenioe of the: 


Be a DFT SS 


| : ie may..cause. undue hardship: , You. may. wish to: reconsider 


the policy, question, whether, or-under what circumstances.income accru-". 


: ing. to trust.or- restricted. Indian: estates subsequent: to.the.death-of:the - ~ 2G 


a5 dea dents: should be uused.to, pay: State, social-security. claims,. with. the 


a id idea of of perhaps, proposing ¢ a: change in the: pbsigeteael CG oy oP a vod id ie 2 
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Rules ‘of ‘Pidetice “Mineral ‘Teasing’ prance ‘for’ Oi and Gas 
“Lease-_Mining. Claims—Valuable: ‘Mineral Deposits—Discovery. a 


_ Lhe, Secretary, of the Interior. ‘(or his delegate), may assume “jurisdiction at 
a any, ‘stage. of a. ‘/public-land proceeding that. is pending’ before the Department, 
aa without’ ‘wating’ tor ‘the’ matter’ ‘to’ come > before” him 1 by” way of ope or 
‘otherwise: Gif GSU LSE Ge Suro Die Gib Le dens nin 8 7 
ore ‘motion for’ ‘a new: iia will: ve eset by. he! Department ani ‘upon: the 
BEOMRE of, newly: Miscovered EVIDENCE 5 and. | itt; must APPEAL, ; among other 
"that, its. ack ‘at the previous hearing ‘injurionsly affected ‘the ‘substantial | 
Mighty | ‘of ‘the ’ ‘applicant: * nee aoe 
as is no requirement in the Rules of Practice that: the initial decision: in 
Ha public-land | ‘proceeding: ‘shall: ‘be: rendered at ‘the | person who ppreetcea< over 
| ae -hearing., in..such. proceeding. | waters agus 
"Valid rights. ‘cannot. be acquired | aider ‘the mining , laws | in, an area “of public 
7 Jand after the filing and, during the. pendency of a | Proper application for 
a oncompetitive | ‘Oil and’ gas” lease’ on’ such’ jand.: 
AG! mining. claimant ‘who* ‘protests: ‘against! an: ‘application for™ anil and gas 
lease on the land covered by the claim has the. burden: ‘of: ‘Showing;:.as:: 8 
a: Danimum, that a valid location.had: been made.on the area. -of the. claim: prior 
7 LO, the time, when the. application. for, an oil. and as. lease. was. filed... 
; A yalid location of a mining claim can be made only if. a. valuable mineral de- 
"posit has been’ discovered within the limits of the claim. ike ) 


Has aad 
Ait 


APPEAL, FROM. THE. BUREAU. OF. LAND MANAGEMENT. 


“On nh une 26, 1946: ‘TER Gillbergh’ filed ‘an’ ‘application’ (Séetainents 
037 302:' now’ Log! ‘Angeles? 087445). fora noncompetitive oil and ‘gas 
lease‘ on’ certain public’ lands “in ‘California: pursuant ‘to ‘section: ‘ve of 
thie: Mineral’ Leasing ‘Act, ‘as atnended: (30 U.S.C. 1946 ed s-sec! 908). 
On June JED, 1948; ‘Richfield Oi ‘Cot'poration filed’ ai aigvseineHt which 
had been szoouted? by’ ‘Ji RB. ‘Gillbergh’ and: Gladys Owen! Gillbergh, 
hig: wife, and: by’ Richfield: ‘Oil Corporation: ‘and: which}: among “other 


things; granted to: ‘Richfield an‘ option’ to purchase the Tease for ’ which me 


ri 


Mr. Gillbergh had made application. le ee | 
‘Thereafter; or’ December 16; 1948) ‘Monidlithi ‘Péttlana Conabit’€ Gani. 


YY | pany protested against’ the Giltbergt ee insofar as it covered of : . 


the following lands: — | wig 5 at 


TT. 9N., R. 23 W., 8. B. M., California, 
,Sec..19.: .NW44.. (except lots: 10, 15), SW, (except, lots Uy, 12), 
er eae quarter-section )._ Fede AEATA haath) Aatiys Tyent 
me 9 N Re ‘Dal We ‘Sg. B: M., California; : ene a 4 Ane — : haces 
“OEE | “lsee: 243! WHEY}: (NBYWNEY i ors Suu said Laer ocd Vea. 
| ‘gec. 25: SEY, EY4SW%, NINEY, 334,NEY, a the ica ‘a 
Tract 59 situated within this half-quarter section). 


sak bee _ Sec. 30: NWI (except . the Portion of: ‘Tract, 60 situated. within this _ 


AA DECISIONS. ‘OF THE ‘DEPARTMENT. OF ‘THE INTERIOR ct I DB. : 


| ‘The } protest was 3 based: upon. allegations to the effect that! these tend | 


: | — _ were covered by valid mining claims held by Monolith, designated ; as 7 
_ Extension No. 1 and Last-Chance Nos. 5, 6, 7, 8,9, and 10. Mr.- -anth | 


. ae Mrs. Gillbergh and Richfield were nano: by Monolith as, protestees. mes 
.° Mr. and Mrs. Gillbergh filed separate. answers to the ‘Protest, on 


‘ . Mareh | 9, 1949, and Richfield also answered.: 


On ‘November’ 23, 1949, the “Associate. Director of the Bureau of B88 


tae Land Management ordered that’ a hearing should be held on, the pro- ss | 


_. test. The manager. of the land. office at Sacramento, California, there- 


upon’ sent to the parties: a notice dated’ Deceinber 14, 1949, directing = 


them ‘to appear before Elizabeth G. Storey, a notary public, at: Los. 
ee es Angeles, California, for a. hearing on the issues. The’ notice also in-- —_ 

..» formed the pasties that. the United States would 3 intervene in the. A a 
a ceedings. a 


Thereatice Monolith filed a an ee ‘protest’s on or anuary y OT, 1950. = 
_ An oil and gas: lease was issued to Mr. Gillbergh as of February 1, 


- 160, on those lands covered. by his application which were not tne a 

. volved i m Monolith’s protest. With respect, to the. lands involved j Wi e682 

ces, ee. protest, Mr: ‘Gillbergh’s: ‘application: ‘was: -apapended: Pending. a Ce | 

ee eee on the protest. 2 — 

ogee ae -. Byvidence’ Was: taken before the. Aotary. public: it. Tod. ‘Angeles. on 
| - February 21, 22, 84; and 25, 1950, and, by’ agreement. of thé’ ‘parties, 

; before the Jand-office manager at Sacramento on. March, AS and 16, : aoe 


= 1950. a 
ee The: manager of the lana lice: at ‘Siesaivienita’ loft the: aie ‘of oe 


7 the. Bureau. of Land: ‘Management. on. May 28, 1950,. without. having oo . 


= | 7 rendered a. decision i in the matter. ‘Subsequently, the record made.at - | 
eo - the hearing was. transmitted to: the Bureau of Land Management i in - = 
a Washington, D. &, for a decision to be rendered. at the Bureau: level. he 


oar a Such. a, decision: was. rendered: by the Assistant. Director on May: 4, 1951, 7 


The Assistant, Director: held: that. the’ mining claims: upon. which: ; 


- | _» Monolith’s. protest. had been based. were: null. cae void; -and, aceord- ae 
_. ingly, the Assistant Director: dismissed Monolith’s protest againat th the pete 


oe — Gillbergh : application. . : oat 
Pe Thereupon, . “Monolith: filed, oe a “motion for a new 7 - 
ao triale and a an. mapped t to. the head of the Departmenh: EG cag a 


“The Departinentis'l Rules of: Practice § provide £ iat al, Piekion ee os 2 


aoe i; new trial’ will be acted on ‘initially by the manager of the appropriate. 77 


co land office. (5 See: 43 CEFR 291.49-991.45.). ‘The reason, for this is that, © 


ne A. ue the 1 normal I procedure, the initial decision: in <7 wpublic-land. pro oa, 





ee "MONOLITH PORTLAND CEMENT CO. ET AL. = 45 
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coding 3 is eee od by the land-office manager,’ ind: obviously, the 
official. whose decision is involved in a motion for a new trial should, 


under ordinary circumstances, act. upon the motion in the first in- 


stance. | | 

In the present. case, the ncemel procedure ¥ was. eaovan ied from, in 
-.that the initial decision was not rendered by the land-office manager. 
Due to the fact that the manager who issued the notice of. hearing. 
and who presided during a portion of the hearing. left the. service. 
of the Bureau of Land Management shortly after the conclusion of 


the hearing, the record in the proceeding was forwarded to the head- oe 
quarters of the Bureau of Land Management for the initial decision a 
to. be rendered at that level. In view of this circumstance, the reason foe 


behind the rule that a motion for a new. trial is to be acted upon in 
the first instance by the manager of the land, office is not aa in - 
this case. 

Moreover, it is : well seibched that im thee: exercise of his supervisory 
authority over the public lands, and over. proceedings which relate to | 
the public lands, the Secretary of the Interior may assume jurisdiction 
over any public-land proceeding that is pending before the Depart- 
ment at any level, and.that he may do so at any stage of the proceed- 
ing, without waiting for the matter to come before him by way of 
appeal or otherwise. George C. Vournas, 56 I. D. 390 (1988) ; Union 
Pacifie Coat Company, A-26118 (April 18, 1951) ; Theora A. Gerry, 
Lexa Oil Corporation, A-26319 (October 3, pene) Albert it endel et : 
dl., A-26222 (May 4, 1951). — 

Accordingly, Monolith’s motion for a new trial can be oon in 
the first instance by the Secretary of the Interior (or his delegate) if 
it seems. desirable. to dispose of the motion. at, the Secretarial level. 

An examination of the motion for a new trial and the. appeal reveals 

that they contain. interrelated: contentions and really comprise, in 
effect, one ‘document. Because of this, and because of the unusual pro-- 
cedure that was followed in ‘connection with the rendering of the de- 
cision below because of the departure of the land-office manager shortly | 
after the conclusion of the hearing, it seems advisable to waive in this 
case the rule under which a motion for a new trial is to be acted upon 
in the first instance by the manager of the appropriate land office, 
and to consider and dispose of none motion for a new trial. and 
7 appea at ‘the s same time, | — 
cee non aaa the Rules of Practice that the initial decision ina 
public-land proceeding “will be vacated and new trial granted. only: 








“% 1 Proceedings . for . the adjudication of: grazing stivtieces within grazing districts: con: 
stitute an n exception t to this general rule. See 43 CFR 161. 9, as amended. 
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| > upon, the, ground, of newly “Aisoovered evidence s# + *D (a 43 ore 


“The “newly discovered evidence” involved in » Monolith’s nidtioin ‘td ae 


4 
se a ea es Oe fOr ee en MSO Rey ym Pe oe ae A Ge eee Al ee ee 


weed 


woe Pete, 


; Supervisor t of the. ‘Division of Oil and Gat ‘Departincht of. N Natural 
__. Resources, State of California, abandoned by. Richfield in ‘March and © 
= April of 1951. “Tt is alleged: by ‘Monolith that ‘these. two. wells. were 
drilled’ within the geological structure underlying the lands involved 

“in the present proceeding. In'the event ofa new ‘trial, ‘this ‘ “newly. dis- 

_ covered evidence” presumably would be submitted i in an effort to show. 

. that the lands involved’ in this proceeding are ‘not t valuable, for oil 
and gas. ‘s eee ee 
7 “In determining ‘whether’: a : Wotan FoR" a See trial halt ‘Be. gtanted 

upon: ‘the ground of newly. discovered evidence, it is “necessary to. con: 7 
sider,’ among other things, ‘whether the. newly. ‘discovered evidence i is 
‘material to’ the i issues ‘involved i in ‘the’ case, and. whether the lack of the 


a evidence has i inj juriously affected the substantial rights of the applicant | 


Prasad 


sabeotdd ‘to ‘be. ‘different: ‘from’ aha’ more: “favorable. to, ‘the applicant : 
than ‘the: ‘result: of the’ ‘first trial,” ’ (See, Bean et al. ¥. Commercial | 
a Securities Company et a 156° Ss. W. ad 388. (Tenn. 1941) 5 43 OFR 
221. 42. ). o 7 

2 For the’ reasons ‘el: out 3 in part TV of the aidigiion below, *s9idéace 
: showing’ that’ ‘two: ‘unproductive wells ‘were ‘drilled on hearby: ands. 
after the hearing i in this: ‘proceeding’ i 1S Teally: immaterial to the issues 
‘involved ‘in this’ case, and would ‘not warrant a decision different ‘from 
that previously rendered by the’ Assistant Director of ‘the Bureau of . 


Phar es 
Sie 





| Monolith’s consequent: lack of standing’ to protest against t the Gillberg | 
application’ ‘for an ‘oul and’ gas lease. ‘Accordingly, Monolith’s motion 


s does'n not t present 2 a sound basis for: a new trial iD a this. piccoeding: 5 | 
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Monolith contends that its substantial rights: have been:injuriously 


affected because of the failure of the land-office manager to render a 


: decision i in this proceeding. ‘Monolith, asserts, in, this connection, that. 
itis entitled toa ‘tuling 4 in the first instance by. an official ‘who, “has 
heard ‘all ‘the: testimony, and who has had the benefit of viewing. ‘the. 
witnesses: and. observing: their. demeanor 5 while testifying. -. sail BS 


7 gee a, AG MONOLITH PORTLAND” CEMENT’ CO: ET. ALL — «47 
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FT oa @ is no 9 requirement. in ‘the Rules of Practice ae ae aoa 


. decision i in a public- land pr oceeding of this sort shall be. rendered by 


| the person who has conducted the hearing i in such. proceeding. . On 
: the contrary, the- Rules of Practice (see 43. CFR: 991. 28) specifically 


authorize a land- office manager (who normally has the responsibility 


of rendering the initial. decision) to direct that the hearing i in a public- - 


land proceeding. shall. be held “before a United States Commissioner - 


or. other officer authorized to administer oaths,” and provides that, in. 
such, a situation, the officer conducting | the hearing, will, at its conelu- - 


sion, forward the transcript of the testimony to. the Manager, who . 


: thereupon proceeds, i In the ordinary: case, to render a. decision upon | 
| the basis of the record.. : 

In the. present. case, the land-office manager who aeeed the. nea _ 
of hearing did not personally preside at the hearing throughout its 


entirety. ‘Instead, the early stages of the hearing were presided over 


by.a notary public, 3 in accordaice with the notice of hearing and with- 
out any objection being: interposed by Monolith. Hence, even if the 
_land-office manager who issued the notice of hearing and who presided 
over the later s stages of the hearing had remained 3 in the service of 
the Bur eau of Land Management and had rendered the initial decision | 
in this proceeding, Monolith’s standard of a determination by an 
official who heard all the testimony would not have been realized. — 

Furthermore, although the Rules of Practice ‘contemplate that the 
initial. decision i in a public- land proceeding will be rendered by the 
manager of the. appropriate land. office, it was not improper in ‘the 
present case for the head of the Bureau of Land Management, (or his 
delegate), in view of the departure of the land-office manager who. was 
familiar with the case, to exercise the supervisory authority of the 
Bureau head by i issuing the initial decision. i in the case at the Bur eau 
level. The record does not. reveal any “basis. for a contention that 
Monolith’: S ‘substantial rights were, injuriously affected by. reason of 
the fact that the initial decision in this proceeding” was made by the 
Assistant Director of the Bureau of Land Management rather than 
by the successor to the former land-office 3 manager at Sacramento. 


We turn now to a consideration of the merits of Monolith’s: conten- 
- tion that the existence of its mining claims is sufficient, asa matter of 
law, to prevent the issuance of an. oil and (gas lease on ‘the’ lands 
covered by the claims. . aes 
| The Mineral ss Act, porsuant to 9 which Mr.  Gilbergh’s oppli. 
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oa © coal, ghesphats, poe potassium, ‘oil, coil shale, or “gas, and lands | 


oF ae containing such. deposits: owned by: the United. ‘States. ee (80 s : 7 me : 
U.S. C., 1946 ed., sec. 181. yes Under the Mineral Leasing Act, “lands | ae 


ae valuable for such minerals” are. subject. to disposition duly” in the 


7 form and - manner provided for 3 in 1 that act. ABO UL BS. Cc, 1946 ed., a | 


a poe 198. oi Bee oe 
| Shortly after he Poets BE the ‘Mineral Leasing. Mek: ae De | : 


ae - partment | held that there could be no. room for the contemporaneous — 
age ne operation. of the mining Jaws and the Mineral Leasing. Act with. re-, oe Aes 
as spect to the same e lands; and that if ¢ an attempt % were e made after the = 


2 -Jand. known: to. pe S caluable ioe any. of ‘the: minerals named” in ‘the’ ede 
te - Mineral Leasing: Act, the Department. would not recog nize the at- 
. tempted location.» (G6 letter. dated October: 5, 1924, ent Secre- —_ 


7 ‘tary Work to Congressman. Richards; 50 L..D. 650. J The Depart- a 


nent has maintained its position. in hig respect, over. the years. (See < 
| United States v. United States Borax Company, 58. I. D. 426, 482 
| (1948). ): | 
The test iD be: applied i in i determining whéther a pasioulae tract et. 
~ Jand was ‘known at a given time to be valuable for one of the minerals. 
. named ‘in the Mineral Leasing Act is not whether an actual discovery — 
of such mineral on the land had been made: as of the sig nificant date, 
but vather whether the known conditions at the time were such.as 
would have supported the belief that the land contained: the min- 
eral in such quantities and of such quality.as to make its extraction 
| profitable. ‘and to. justify expenditures. to that, end. . (See U: néted 
States v. United. States Borax Company, supra, at p. 433.) 
Moreover, it is clear that rights under the mining laws oannet be 


acquired in a tract of: public land after. the filing and during the 


pendency of a proper application for a noncompetitive ‘oil,and gas 


; a ~Jease on such land. Although the-mere filing of a, proper, application | 
 for-a noncompetitive oil and gas lease on a tract of public land.does 


not obtain for the applicant’ a vested right toa lease, the person first _ 


- : submitting a proper. application does acquire. an inceptive or inchoate 


| right: to be offered a lease on the land. before a lease is offered to a oe 
- subsequent applicant, if it is decided. by the Secretary of the Interior — ee 


Sas 2 (or his delegate) , i in the exercise of his discretion, that the land will. _ 
“be: made available for oil and gas development, if it is decided. that. — 
ose the. land i is not within any known geological structure of a: - producing ee 


a 2 ‘Attorneys General have held that hie fon “lands,” oe used’ ners: is restricted to ub: - 
lic lands... See 34 Op. Atty. Gen. ATL: (1924) 3-40 Op. Atty. Gen. 9 (1941). , 


- 8 The: cited : ‘section. of tthe ‘Mineral Leasing Act. contains ‘a saving: clause,. covering. valid - 


Me, claims. existent. on February 25, 1920,” ” but this has no bearing on the present | case inas- 


.: Mauch as there ig'no’ contention ‘here - ‘that: the. claims 3 relied upon. mys Monolith were in 
ane Se Mebruary, 25, 1920., + toe. me eee 
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a | Fuly 22, 1952 | ot 
a or ais ae and lif it is s decided that the applicasit is ; qualified i ob- | 
tain: and hold a- lease on: the. land. (See Warwick iM. Downing, 
—A-95798, August 16, 1950, 60 ‘T. D. 483: Bettie hy Reid et ano., 
'A-26330, February 4, 1952, 61 I. ‘2D. 1.). The inceptive rights of the — 
senior. applicant for a noncompetitive oil and gas lease on a par ticu- 


dar. tract .of public. land must be protected pending a determination — 
"as to whether the land will be made available for oil and gasdevelop- 


- ment, as to whether the land applied for is within the known geological © 
| structure of a producing oil or gas field, and. as to whether the ap- 
plicant is qualified to hold the lease for which he has ap pled. For 


_ this reason, rights cannot be. acquired under the mining laws in land = 


that: is: covered by a pending proper application for a noncompetitive 
oil and gas lease, since such rights would be incompatible with the 
rights of an oil and gas lessee if the applicant’ S inchoate or ineeptive 
right should ripen into an oil: and gas lease. to 
. As the protestant in this proceeding, therefore, it was neuen: 
upon Monolith, as a minimum, to show that, prior to the time (June 
26, 1946) wher Mr. Gullbergh filed his application for an oil and gas 
ies on the lands involved in this controversy, Monolith had made 
valid locations under the mining laws on each of its claims covering 


-. guch lands. 


A valid location of a mining lain can be made only if a valuable 
mineral deposit has been discovered within the ‘limits of the claim. 
- Waskey v. Hammer, 223 U.S. 85, 91-92 (1912) ; United States v. MLW. 
Mowat et al., A-26181 (May 16, 1951), 60 I. D. 473. In determining 
whether fineral deposits second on public lands are valuable, the 
test to be applied i is whether they are “such as would justify a person 
of ordinary prudence in the further expenditure of his time and means 
in an effort to develop a paying mine.’ Cameron et a Vi United | 
| States, 252.U.8. 450, 459 (1920). HEE Gee ok, 

- The evidence in ihe record of the present ene is Sauticentd +6 ; 
show that discoveries of valuable mineral deposits had been made | 
prior to June 26, 1946, on any of the claims upon which Monolith’s 
protest is based. ‘Although the record reveals that deposits of gypsum; 
clay, and sand and gravel were known to exist on some of Monolith’s 


| claims, inasmuch as such materials were visible to the naked eye, there ~ 


- is nothing in the record to show that, prior to the time of the filing of 
the Gillbergh application on June 36, 1946, Monolith’s' explozation or 


-_ development work in connection with thesd known deposits had pro- — 


_ gressed sufliciently to establish that any of them were in the category of 
~ valuable-mineral deposits. Indeed, even if the evidence with respect. 
to-Monolith’s work on the claims after the filing of the Gillbergh ap- 

_ plication could properly be considered, the evidence in the record 
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would AGE sustain a nding that any of the known ineral deposits on : = | 


| these claims are. of such: quality % and are present: ‘in such quantity ‘that 

a person of, ordinary. prudence would: ‘be justified i in the: further’ ex- 
penditure of his time and means in an. effort to develop’: a paying: mine: | 

_ Monolith contends that, geologic inferences based | ‘upon ‘the: Ls 


eek 


i ‘this ‘proveading. “Byidenc’ of this sort: t cannot be asieilladda, how- | 


a ever, in passing upon the ‘validity ofa mining ‘claim. | “The: presence - oe 
Of a, valuable mineral deposit 1 near a mining ‘claim, plus geologic indi- 


| _éations that the deposit, probably extends into the area of the’ claim, 

— does not warrant é a, finding ¢ that the claim’i is valid. United ea ee 
| Tt 4 is Sondluded that,” ‘up ‘to the’ eine of the’ anes of The Gitbergh : 

: application o on ad) une 26, 1946, Monolith’ had’ not made: valid ee | 


rer? 


oy ea ee 


Prise Lae Rat cai 
bes - - . a . 2 
oe . ; : : f , , Oar) tC ee 
3 Yea, Ove Ce ce ei aah oer, ee a wey nie © z° “ ct ° * a ~ - srl = ‘ ~ oe 
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: 3 ‘ . aioe: tea Par: fi 4 ; He eer as 4 qs Cate aa wes tes a Bi Pt ere ee eet Pe Mek asisoag Fk dae baie! 


rf 


.An'additional; argument ae by: Monolith is.to. the. effect, that, ihe 

| ce ofits. mining: claims. was not. im:,issue: before. the, Assistant 
Director of the Bureau of land: Management, and, consequently, that 
the Assistant Director erredin holding the mining claims to.be invalid: 
<1/Lhe: short; answér,to this contention. is. that: Monolith. itself. put. the 
validity: of: its claims-in. issue when. it. protested. against’ the, Gillbergh 
application. on: the: ‘ground’ thatthe, issuance: of -an..oil- and. gas lease 
pursuant,to,,the, application “would interfere. with. Monolith’ S: “vested 
- right to the exclusive possession of each: of said mining: claims.”:..In. 
order, to:make.a-determination. respecting 't the soundness. of, Monolith’s - 
protest, it jwas necessary, for.the, Assistant Director.to, decide. whether 
. the purported: rights. asserted DY: Monolith as, the basis: for, the. epantest 
: were: Yalido or: invalid: Lb te a le Peres ese Nase a: ee Crier a anne aes en 
ae OND: ee are brig bens 


A 
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| ie Secretary, of, the. Interior, , (sec. 23, Order. Ne 0., 2509, as, amended), ms 


~~ the: motion, for a new, trial 3 As, denied, and the decision, of the Assistant : 


oe Director 4 is. affirmed... 
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ee + DAVID, @. BERGER _ 
A-6s81 fe tach | Decided July 31, 1958 


Oil and ‘Gas Taade c Application —Preference-Right Lease—Informal | Appl 
| cation—Filing Time—Insufficient Postage: 9 


~ To ‘obtain a preference-r ‘ight’ oil. ‘and gas lease under ‘section an of: the act’ of 
-_ July 29, “1942, a. lessee must. comply with regulations i in 1 force at the time 
. when. he files his ‘preference- right application. © 

: "Where. a: regulation: requires. that a pr eference-right application for an- oil: qua 
gas lease be filed on a specified form, a letter from a lessee. expressing , an 
~ intention to exercise the preference ee does 1 Lae r establish ¢ a ; predicate for 
the issuance of a preference-right lease. ce ae pe eee 

| “where the’ existence of rights with respect to Gis obtaining: of an oil avid gas 

 “Jease depends ‘upon ‘the ‘date of the ‘filing of an ‘application, it “is the ‘actual 
~ filing ‘of a proper application’ in ‘the’ appropriate office’ that is ‘slenificant, and. 
not the date on which a ‘proper application ‘is mailed’ to: such office.’ : 

.. Where an ‘envelope :containing a’ proper :; application for. an oil and: gas. lease 

“ou ‘was :tendered. by: the postal:service to:a: land office. subject, to the payment. of 
postage due on :the envelope, and: the: personnel: ofthe land. office. declined | 

_ .. to pay the postage and the envelope. was thereupon. returned to the applicant, 

2 “such tender did not constitute a filing of the application and'did not‘establish — 

“any predicate for the issuance of: an’ ‘oil and d gas 1 lease on the’ > application ¢ con: 

eee in peels cae Ee See ei ee. Beas aes 


_APPEAL FROM, THE ‘BUREAU. oF LAND MANAGEMENT 


" D David G ‘Beiigae’ has appealed to'the hesa’ of the Department ‘cit 
a decision’ dated’ ‘August 10; 1951, by the: Director of the Bureau ‘of 


‘Band: ‘Management, which aiitined : a decision by the: manager of the 


Land ‘and’ Survey. ‘Office at’ ‘Salt: Lake’ City, ‘Utah; réj jecting Mr. Berg- 
er’s: application (Utah 04314) for'a preferencé-right oil and gas léase 
on ‘1,070.53: acres ‘of land situated ; in Secs. 8 aay it, 4, and § 28; ee i | 
eee R. TE, 8. Le M:, Utah.” oe | 
From May 1, “1946; ‘until: pet’ 30, 1951; Me, Baier held’ ‘a noncom- 
petitive ‘orl: and gas’ ‘Teasd- (Salt Lake: ‘065518). onthe: Tand that is in- 
volved in’ this proceeding. Ths application for a new “preference-right 
lease’ on the’same land was based” upon: section 1 of the act of J coke 29, | 
‘1942 (36: Stat. 4 26), 7 which provided, in pertinent part, as follows: = 
“That. upon the expiration ‘of ‘the five-year ‘term. of any noncompetitive oil and 
gas lease’ ee * ‘the: ‘record title holder ' ‘shall be éntitled to a preference right 
‘over: others” to @ new lease ‘for: the ‘same’ ‘land’ * % tunder such ules and regu- 


dations: asi are: then: in:force; ‘if ‘he shall: file:an: application therefor ? within ninety 
days prior to the date of the. pxpitation.¢ ofthe lease.'#,* "325 o5 Fe leers: eee 





“© Section 1° ‘of the 1949 adi “Bs eainenaed: ‘was’ Soealed by. ‘section!’ 1'4‘of the act’ of August _ 
8; '1946. (60 Stat. 950, ag02); :but. section 15 of: the. latter, act gaved rights enecne at the 
time of the repeal. . 


Hae ete cee et 
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“The errant regulations 4 in. “force: during the 90- day period im- 2 i 


. ee : mediately preceding, and on, the date. (April 30, 1951). of the expira- : oo 
tion of Mr. Berger's lease were 43 CFR 192.42, 192.130, as amended; 


: : ns effective January 28,1951 (15. F. BR. 8583, 8585). Paragraph oy oF a 
ee 43 OFR 192.130, as amended, provided, in part, as follows :. estar 


+ (Db). To. obtain such a. new. lease. [pursuant. to. section 1 of the 1942 act], the es 
lessee voust * * * submit an offer on Form 41158 in “accordance with sec. 


192.42 * # ¥, [Italics supplied.J Pie | 


* __ Paragraphs (a) and (b). ie 43° CFR 192. 42, as amended, provided in na 


part, as follows: 


(a) To obtain a. ‘noncompetitive. lanes an offer accept ‘gaeh:t a lease. must a. 
gee Le be made on Form 4-1158, “Offer and Lease Form,” or on unofficial copies of Rat E 
.-- that. form in current use, provided that the copies are exact reproductions on. | 
' one page’of both sides of the official approved one page form, and are without 7 


Deyn omissions, or other changes or advertising PO a - | 
~.(b) ** * The offer must be filed on a form in effect at the date of f filing. : 


= Por the purpose of this part, an offer: will be considered filed when. it is poet a & 


¥ Jn the proper office during business hours.” “[Ltalies supplied.] - 


ie oe The appellant's residence is. in Bethesda, Maryland, and his office ae 2 
= 5 is in Washington, D.C. _ He began his attempt to exercise his prefer- 


“ ence right respecting the land under consideration here by. mailing 


; | c a letter dated April 12, 1951, to the manager of the Land and Survey Pe, 
Office, Salt Lake City, Utah, in which he expressed a-desire to “renew” 


the existing lease and requested the necessary forms and instructions. x - 
By a letter dated April-18, 1951, and postmarked April 20, 1951, the | a 


2 z manager] mailed to Mr. Berger ihe proper forms to be used in applying Bias 


for a new lease on the land covered by Mr. Berger’s existing lease. - 


_. Mr. Berger. thereafter transmitted to the manager, by air mail from. ee 
Washington, D. C., an application for a new lease, properly filled out, 


_ and also the requisite filing fee and advance rental. The envelope | 


containing: these-items bears the following: postmark, “Washington, a 


| De. Oy 10.: 80. p. m. , April 29, 1951,” and: the notation, “Postage due a 


| 6 cents.’ 2 The personnel of the Laid, and Survey. Office refused to pay 
the. postage, and the envelope was retur ned to the appellant unopened. coer 


. ; . In. connection with the return. of the. envelope, it. has-written.on-itin. — ee 
| pencil the word “Refused,” and it has stamped on it. “Return to 4 


: writer” and. “Salt Lake City, Utah, May. 9.1951, 12:380-p. ma. 
Mr. Berger again. mailed. the. application: to the. Land and Survey ths 
_ Office—this time with proper postage prepaid—and the: application: oe 


. - was received in the Land and Survey Office on ‘May 14, 1951. | 
-. In the meantime, however, Preston M. Neilson had filed 3 an “applica: te 


ee “tion: (Utah 04250) on May 4 1951, -for-an oil-and. gas lease on all oe cre 


. a . “Paragraph. (b)- was amnenaea: in another respect on ea 23, 1951 (16 F.. R. 439). 


: = | esd 1952 | a _ 


| 5 land’ cover ed by Mi. Berger’ S expired lease} and: a lease had beien issued | 
to Mr. Neilson ‘on May 7, 1951, | 


In words as plain as ‘they could be written; the controlling ede” es 


tions quoted above made mandatory the use of Form 4-1158, or an — 
_ exact copy of that form, in applying for a new preference-right lease 
under the 1942 act. The applicant’s letter of April. 12, 1951, which © 
was received in the Land and Survey: Office‘on or before April 18, 1951, 
was not on Form 4—1158 and it was not a reproduction of the prescribed 


- form. Therefore, the filing of that letter, though timely, did not 
constitute compliance: with ‘the regulations and did:not: provide: ae 3 
. basis for the issuance of a new preference-right lease to. Mr. Berger. 
_ Moreover, the date (April 29, 1951) on which Mr. Berger first ear a 


to the Land and Survey Office a proper application for a new lease : 


on the land involved in this proceeding has no significance in deter-~ - 
“mining his‘rights. It is the actual: filing of a proper application for’ 


am oil: and gas. lenea in the appropriate. office that.establishes a-predicate _ 


for the issuance of a new preference-right oil and gas lease under — 


section 1 of the 1942 act, or for the-issuance of a noncompetitive oil and 
- gas Jease under section. L7 of the Mineral Ce Act W S. Ce 
—. 1946 ed., sec. 226) . ; 
‘This lead. us to a égusiaswtien! of the question ae the see | 
es by the postal service to the Land. and Survey Officein Salt Lake:City of | 
the envelope which Mr. Berger had dispatched by air mail from Wash- 
ington, D. C., on April 29, 1951, and which contained his application © 


_-for'a new Jeasé. and the requisite filing fee and advanée rental, consti- — 


tuted a filing of the application and supporting payments in nat office, 


If so, the appellant’s application was entitled to priority over the appli- i 


bation filed by Mr. Neilson, because if the appellant’s filing occurred. | 
on or before April 30, 1951,° ine thereby established the necessary predi- - 
cate for a new pre ference: night lease under-section 1 of the 1942 act, and — 
_ if his filing occurred on May 1 or 2, his application was entitled to be 
mt treated as a regular application for a noncompetitive oil and: gas lease 


on the land covered by the application;* and, being senior in point of . | 


_ time to the application which Mr. Neilson filed on May 4,.the ap 
-pellant’s application would take precedence over the Nailean: pppnem | 


tion under section 17 of the Mineral Leasing Act. 


‘We have previously ‘seen that 43 CFR 192. 42(b) provided as of Z | 
the time when Mr. Berger mailed his application that an pene - 


| %It seems unlikely. that the application was offered for delivery by April 30, 1951, Te . 
appears that an air-mail communication postmarked in Washington, D, C., at 10:30 p: m., 


a on April 29, 1951, would not have reached Salt Lake City, Utah, prior to the late after- : 


noon of April 30, 1951, and that it would not have been delivered until the next aay. 
4 William H. P Mops, A-25720 (August 19, 1949). : 
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a ae ea 


fone an; 1 oil: and: ‘gas. es will bes dad filed swhen: oa is, 2, teceived * a 


ee in the proper office during business hours.”; “Tn. ther ‘present;case, if it. 


” wereto: ‘beheld :that,the, personnel of.the Land. and, Survey; Office im- . 


- properly. refused: sto ‘accept the. envelope,, containing, the,.appellant’s. - 
- application: when ‘it :was tendered. by the: postal. service: for, delivery; on 


oF orbefore: May: 2,952, it, might: seem. appropriate: to. regard: the. applicay 


3 tion! as having: been.‘ oe in, 1, the Land; and. eectain Office, at, that ul 7 


oF 





eh tines: ae pe Pack rtp pitas Dele & es ae ae ws hi a ik ry" roe a oer RAE ane 


_ service! i an Laid ond Survey! Office, of the, igang dispetshea. bi 
~ theappellant: on April 29;-1951;; -constituted a filing of:the, appdlacts 
application: apparently turns: upon whether. the refusal: of: personnel. © 
~ofsthe-Luand arid; Surveys Office:to,accept.the: envelope. becatise;it lacked 

‘sufficient postagé:was improper; | : Section: 900. of ‘the Revyised:Statutes — 
(89 UWiS:Gy5:1946 : edi; sed. 272) iforbids:the: délivery:of. mail until.the 
postage thereon: has: been: paid:::‘The:personnel of the: Land. and: Survey 

_ Office wasainder no-obligation to:pay the:postage due.on: mail: addressed 
to that-office; nor:could: the: appellant: ‘have: reasonably: expected: that 
“anyone: in’ tlie: office, would: detray the ‘cost. of theipestage for:him. - It: 

was the responsibility | of the appellant to affix theiproper Postage 
tothe: envelope:containing; his ‘application:>/He-cannot:shift-any; part 

of: that: ie Same tox Ee peas sO ane ‘Land ‘and: Subvey: 

Office. SUMS ree ia oe r feet En boas te “tet ; y yerohe wre gett 

ort nécossarily’ follows that ie refusal: by.tt the el of: thedtiand 
antl Survey: Office:to: accept’ the ‘envelope:-which the: appellant) dis: 
patched from: ‘Washington, D. C.,-on April:29; 1951, wasnot:iimproper; 
and: that .the-tender’ of: that: Snac lope to the; Land:and Survey: ‘Office by 

the postal: service, subject:to:the payment ofthe: postage due:on it; did. 

not: establish: a: predicate! forthe: issuance: of ‘an, ‘ol. and. gas Hledse on. 
the application contained.:in the envelopes!) oss Sey Ws tot gaan: 

(Vor :the reasons indicated: above, Shere appems: to: be T1O: Proper basis ; 

: for disturbing the decision :belows +3) 102): { Peery get) 

““:: Therefore,: pursuant: tothe’ anithoriigc delegated: t oe the Selieitar i ; 


- the Séeretary of: the: Interior: (sec.'28, Order’ No: 2509; ‘as: revised; ela a 
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7 ae MABEL! “EVHAULE CET’ AL. * —— «BB 


nt a a “MABEL E. HALE; ‘GRACE EO VAN: HOOK. ie . 


pee ne Ps rfl pi hake 2o, 


a 


oe = Decided August 24, 1968" i ie = nif 


Phe: ede tiiedit’ 4 is. NiGE: aoried: i: eee the.t hie fon mung ‘an. aie cae * 
aor a preference-right oil ‘and'gas léase under the act: of. J uly. 29 1942, beyond: i 
the. date of. the expiration, of the base Jease. ... 416 , 

“Where the base oil and gas Tease expires ‘on a ‘nonbusiness day, ‘al n ‘appliéation, 
“for a new preference-r ight ‘lease ‘filed | ‘on! the first’ day thereafter ‘that ‘the. 
"land: office is’ open ies ee catinot be regarded as: stimnely: filed. i 


aa ee 
yeah : vyed if 


‘APPEAL, FROM THE BUREAU oF LAND ‘MANAGEMENT. 


"Mabel: E. Hale: has: appealed. from: a ‘decision, by: the Director of on 
Brian: of Lidnd' Management: which/ rejected : her: application : (New — 
‘Mexico: 04543): fora: preference-right: oil, and: gas Tease on: sec: 1. and! 
the SW14.and the N14 of séc:.11,'T.20 S., R..30 E.,.Ni M. P..M., New 
Mexico, containing. 1,120.acres. ; ./The application: frag: filed ; pursuant 
to section 1 of the act of July: 2951949; asamendeds?:: si iece a paki ane. 

«Mrs, Hale’s:application ‘was: based upon oil-and gas. ioe Tne Crnices 
063614. covering: this: land.*:; That; lease «was issued: to..Mrs. Hale. on 
January 1, 1946, and it: terminated by: ee of; law: on n Sunday 
; December: 31, 1950.» MEY 

The-land arial survey office having edeacns Over othe Jand, aden 
sneer ‘here -was::closed.:on: Saturday. and: -Sunday:: December 
30 and 31, 1950, and:on: Monday, January:1,1951..;' Mrs, Hale’s prefer- 
ence- right ajiplication! was filed:at./3215; p..m..on\ January. 2,1951, 
- the:first:day on:which:the laid: office ‘was oa for: business. following 
the expiration.of the lease Las Cruces.063614. : re 

In the meantime, at 10:30;a.:m:.on J anuary. 2 1981, Mrs. Cae E: 
Van ‘Hook'had: filed an-application: (New Mexico 04535): under section 
-17-of the Mitieral Leasing Act, as amended -(30 U.S. C.; 1946. ed.; sec. 
996),:for-a-noncompetitive oil and. gas lease: on 1 the land that had: Deen. | 
included:in Mrs.,Hale’s expired lease. eens 
_ Section: 1 of the act: of Ed ine 29, 1942, povided in: applicable part as 
‘follows: io ea : : | | 

“phat upon ‘the éxpixation of the five-year term’ of: any. noncompetitive oil! and 
gas: ‘lease :*)* * ‘maintained: in’ “accordance - with . the: applicable. ‘statutory: re 
quirements and: regulations, the record title holder:.shall be. entitled to a.prefer- 
ence. right.over others to a new. lease for-the same land * * * * under. such rules 
and regulations. as are then in, force, if he shall file an application therefor with: 
in 1 ninety days prior to ‘the date of the 2 expiration, of the lease. alanis ae | | 





*Petition for feeb edekition:s was denied on J anuary 2, 1953. . nee 
1668 Stat. 726, 57 Stat, 608, 58 Stat. 755,59 Stat: 5875 “repealed -with saving clause 2 by 
_ secs. 14 ‘and 15 of the act of August 8, 1946, 60 Stat. $50, ‘958, ; . 
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eo A ‘dspartinelital: regulation: (43, CFR: 192. 130). ‘seaued eee me : ; . 
ae - the act of J uly. 29, 1942, and in effect at. the time e when the © appellant's ae: 
— » application was filed, ,provided: in’ part: that: es sh 


eee To obtain such | a new: Jease, the lessee. must, within the period degen? | 


_. 90 days prior.:to the date ‘of expiration’ ‘Of the. jeage and: ending ‘on the. date OE: ok J 


sais, Oe FS expiration, subniit an. ‘application : ‘in. “accordance: with. sec.’ 192. 42, h-accommpanted a — 
ae . by a proper: filing - fee. and: the: first. year’s: rental | Rae pttaree teen ae eit e } Sere 


The: expiration’ date. of: an oil: and: gas’ Taage- ee i extetided. by | , a . 


Se the discretionary action. of an administrative. official (with: an.excep- 
tion not here:relevant: regarding the. suspension of operations: under 


i: a lease), and departmental decisions have consistently held that the 


oe _ time for filing a preference- right application under section 1 of. the = 


| act of J uly 29, 1942, cannot: be extended: administratively beyond-the — 


. a éxpiration - date: of the base lease. Charles RB: Wright, A-26220 — a 


, > (Sune 25, 1951) ; William J- Howe, : A-26208. (August: 28,1951); 2.R. 


vi _ ORear, As L. Greer, A-25859 (July 12, 1950) ; “William fy Phipps, 


(95790 (August 19, 1949) ; H.-P. ‘Saunders, Jr 69 1.D. 41 (1945) 5 : 


ba a see Solicitor’s opinion. M-36045- (J uly 26, 1950). 


‘On this appeal, however, it ‘is: fod that: Mis: Hale’ Ss "applies: : 


tion was filed within the time prescribed by. section. lof the act of July. — 


6 QQ 1942. Reliance is placed. by the. appellant’ upon the rule stated i Mm. 
ie x: the case of Tee Rousseau, 47 L. D. 590 (1920), th rab in. all cases, where ae: 
the last. day of the. statutory. period within which an act is: required Leg 

to be performed ‘falls’ on Sunday or-on a ‘Tegal holiday, such period 42 


ey shall beheld to. include the next following business: day. ae aS 
oe » However, : the Rousseau. case ‘is. clearly. distinguishable’ ‘from: as oer 
pr esent. appeal, ‘because the provision in the act of July 29, 1942, which ~ —_ 


Fe is involved in this appeal is.a time Limitation of: a kind different, from ee 


- _ that which was involved j in the earlier case. - * 
In the Rousseau case, conflicting: ee ender ed io “assert, ree 


. - preference aes to. a 1 prospecting. permit on a tr act ‘OF public: Jand nr: 


| 7 ; terpr at a, statutory p provision granting toa qualifoat applicant a: oe : = 
ae es right to a prospecting: permit “during:a. period of 80:days follow- aa 
ae ea ’ compliance with the requirements regarding the location: ofthé - | 


| claim. and the posting of notice on.the claim. ‘The. only. way.to. deter- a 


a nine the end of the. preference-right: period was ito count 30 days fol: < 
hae Jowing the’ posting | of the required notice:: This kind of'a provision 
ad ‘gives | aL. designated nuraber of days to a claimant: ‘for the performance’ Sep 


i _ the full number of days specified in the s statute > within - whieh to - igs 


3 41. Stat. 43; aL. “The. section has: sine’: expired by its own. 1 terms. 


Sinap nee eR, Shae. he 
tapey Ay Rly eetas 
+ fe ee ants So 


mer a = MABEL E. HALE ET AL. 7 c _ a 57 - - 
a August 21, 1952 a fe 
: nee To alow ane period to be curtailed by a Senden’ or a phélidag | 


_ falling at the end of the period would thus defeat the legislative intent. _ 
On the other hand, the obvious intent regarding the end of the © 


: period prescribed by the very different provision in section 1 of the. 


act of July 29, 1942, is to cut off the privilege when the lease expires, 


rather than. io in the Rousseans case) to give the claimant the full © 


- Tneasure of a designated number of days within which to act. In a a? 


context, the purpose and effect of the phrase “within ninety days” i x 
section 1 of the act of July 29, 1942, are to fix the earliest date on aiid | 
an. application for a pretences: cveht lease may be filed. That. phrase - 
has no real significance from the standpoint of determining just when 


~ the preference- right period terminates under the act, because the He 2s 
termination is fixed by the occurrence of a definite event, 1. ¢., the 


expiration of the lease, and it is unnecessary to compute time | of to. 


: count days in order to determine when the period ends. 
Therefore, for the purpose of this appeal, there is no question as to ‘ 

_ the number of days allowed for the filing of preference- “right. applica-. ° 
_ tions, and section 1 of the act of July. 29, 1942, can be considered as — 
if it provided merely that.a preference- right application must be filed 
prior to the expiration of the base lease. In cases requiring the inter- 
pretation of similar time limitations, it has been held that the rule _ 
contended for by the appellant is not applicable and that. when an act 
Is required to be done before a definite time or before a stated-event, 
and the stated time or event occurs on a Sunday or on a holiday, the 
required act must be performed before the final Sunday or holiday. 
State ex rel. Alton R. Co. v. Publie Service Commission, 155 S. W. 2d 
149 (Mo., (1941); Hutchins v. County Clerk of Merced County et al., 
85 P. 2d 563 (Calif., 1934). The same conclusion must follow. with 


respect to section 1 of the act of July 29, 1942. This conclusion-is 


not affected | by the fact that the expiration date in the present case 
| fell ona Sunday, and was preceded and followed by nonbusiness days. ca 
_ For the reasons indicated above, there is no valid basis for modify- 
ing the Director’s decision holding that Mrs. Hale’s application, New | 
Mexico 04543, was not timely: filed under section 1 of the act of July 29, 


1942, and doe not provide any: basis for the i issuance of.a | preference- ei a 


npht lease to her. 
_ Section 17 of the Mineral Leasing Act provides, inter ae that 
the first qualified applicant for an oil and gas lease on land outside © 


the known geologic structure of a producing « oil or gas field i is entitled or 


3 Without a statutory beginning date for the period, the Assertion: of a prelerents: right 


' for ‘a new lease would be possible immediately upon the issuance of the’ original lease. In oa 
setting such a date, Congress was concerned with barring a premature preference-right : 


-. @laim, rather than with | ASSUTINg that a claimant should have oneNy SO - mene ‘days for 
- making the claim. 
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Fogd ae y Teas on Hi the ad it the Department ‘debides ta ae it {vailable : 


ota. for « oil and gas development. Accordingly, since ‘Mrs. Hale’ Ss appli: - 
sation was not filed in time to establish a preference right toanew 


4 Tease | under. section. t of the act’ of. July 29; 1942, her application ' ise 2 
: -, subordinate to Mrs. Van Hook’s previously ‘filed application. er eee,” 
~ Therefore, pursuant, to the authority ‘delegated to the Solicitor by 


| a agement i is s affirmed. ae te 


"the Secretary of the Interior (sec. 23, ‘Order No. 2509, as revised; 17 : 


ae F. R. 67: 94), the decision of the Director of the Bureau of Land mes - . 


Ma ASTIN G. Wars, 


"Soliton, * 
| Pee - JOHN c. STEWART 
: ~-A-26369 . 7 a Decided August a2, 1952 


: Notcorictitive oi and Gas Léase-_Notice "Time Limit—Reinstatement 
of Application: aor tee Jeg, Sam, a 


It was appropriate for the manager of a land. anid survey office, in » transmitting i 
oi and gas lease forms for. execution by @ person whose application: for-a 
“noncompetitive oil and gas lease had beet approved, to fix a ‘time limit of 30 - 
_ days for. action, by. the applicant, and to reject the application upon the Sppie 
cant’s failure to comply with this requirement. | = 

AS the action of the manager of a land and survey office in fixing. a time limit 
for the execution of lease forms by the successful applicant for a noncompeti- a 
tive oil and gas lease -was not required by any statutory provision or depart: 

-- mental regulation, the manager’s. requirement could be waived by the head of 
- the Department (or his delegate), but such a waiver would be. justified only 
“upon the basis of a: showing that compelling. equitable factors warrant such 

~ action. wey 

Tn a case where léase forms, together with a nétice that they should Be exécuted 

within 30 days, were accepted from the - postal service: at an applicant’s 
_ address by the applicant’s mother. as: his agent,: the fact that. she failed: to io 

“seal: the documents to the applicant’s attention during the period of time pre- 

scribed for action by him would not warrant. the waiver. of the. time limit. . 
and. the reinstatement of. the application after it had been rejected. because 
ee of the failure of the e applicant t to act within the ee time limit. 


“APPEAL FROM THE BUREAU. oF LAND. MANAGEMENT | 


On J anuary. 19, 1949, J ohn Cc. ‘Stewart. filed an: dpptigation (Galt S _ 


~ Lake City 07 0795) for | a. noncompetitive oil and gas lease covering the i 


Te er sec. 15, T. 43'S., R. 15 W.,.S. L. M., Utah, pursuant. to. section’ aa 
ae ea 17 of the Mineral Leasing Act of F ebruary 25, 1920, as amended-(30-00 
. TS: C, 1946 ed: sec. 226). “On October 30, 1950, oe el Hungate. Foe 


tpt 


oe filed an. ‘application. (Salt Lake City 02558) for an oil and eas coe ' 
eo mache included the land es for by! Mr. Stewart. ~ Sedtade we toma “pan 


B8li Pe a.) JOBING. STEWART =o ey, 9 
2 | August 22, 1952 _ 

“By a decision dated January 30, 1951, the manager of the Salt Lake 
City Land and Survey Office found that Mr. Stewart was entitled to 
receive an oil and gas lease on the land for which he had applied. — 
The decision allowed Mr. Stewart a period of 30 days “from notice — 
hereof” in which to execute the prescribed lease forms. It was ex- 
pressly stated in the decision that “Failure to comply within the time | 
allowed will result in the final ee the application without 7 
further notice.” 

It appears that a copy of the manager's Get and the eee 
lease forms were sent by registered mail to Mr. Stewart at 176 South 
1ith East, Salt Lake City, Utah, which was the address given in his 
application. The return receipt, dated February 2, 1951, was signed 
by Mrs. John R. Stewart (the eupe aes mother), as agent a Mr. 
_ Stewart. 

No action was taken by Mr. Stewart in response to the decision, and 
on March 15, 1951, the case relating to his application was eee Or | 


7 the books of the Burned of Land Management. 


On April 18, 1951, Mr. Stewart filed with the Salt Lake City land 
- office a petition for the reinstatement of his application. The lease 
forms which had previously been sent to him were duly signed and 
accompanied his petition. « _ 
_ In his petition for escent Mr. Stewart stated that his nabbed: 
Mrs. John R. Stewart, who had signed the return receipt for the man- 
ager’s decision and attached lease forms on February 2, 1951, was suf-— 
fering from the infirmities of age and had failed to inform him of the. 
-receipt of such documents until April 17, 1951. Mr. Stewart stated 
further that Mrs. John R. Stewart was not his agent and was not au- — 
thorized to accept on his behalf the manager’s communication. | 

On April 19, 1951, the manager of the Salt Lake City Land and. 
Sur vey Office denied the petition for reinstatement. The applicant 
peas to the head of the Bureau of Land Management from the 
manager’s decision, and on September 19, 1951, the Acting Director of 
the Bureau of Land Management affirmed the manager’s decision. 
The present appeal to the head of the en was ‘then taken by 
_ Mr. Stewart. 

The 30-day limitation imposed the manager OF. the Salt. Lake 
City Land and Survey Office on action by Mr. Stewart was not required 
by any statutory provision or departmental regulation. .Consequent- 


e ly, the limitation could be waived by the Secretary of the Interior, | 


~ (or his delegate). Warwick M. Downing, A-25798 (August 16, 
nO), 60 I. D. 433. 

_ : On the other ena it-was obviously i in the interest, of good. adn 
istration ae a reasonable time Tumit be fixed au the manaeee for the 
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; . completion Ly. Mr. ‘Stewart: of Hie part. of the pedetane Raced in : ae 
the issuance of the lease. - It would. not. have been business-like to 


permit. this phase of the transaction. to. remain in ‘suspension indefi- 
_nitely while awaiting Mr. Stewart’s pleasure. The 30-day period fixed. 
~ by the manager was a reasonable one. Consequently, a waiver of the 


manager’s requirement in this respect would be warranted only upon. 


the basis of a showing by the appellant that compelling equitable fac- 
‘tors in. his favor outweigh the. administrative principle of orderly 
procedure upon which the manager’s requir ement was based. . Jim do" 
not find any such showing in this case. 3 

The lease forms, together with a clear statement that failure to exe- 
~ cute them within 30 days would result in the final rejection of the ap- 


= plication without further notice, were sent by registered mail to Mr. os 
- Stewart at the only address that he had given to the Land and Survey. _s 


o. Office. Mr. Stewart had not furnished any special instructions as to ~ : 


~~ the proper recipient of his mail at that address. In such cireum- ie 


= #2 stances, the delivery of the documents to the applicant’s mother, upon ae 
her receipt as agent, at the address. given by the applicant constituted sare 
all the notice that could reasonably have been éxpected. Thereafter, 


the Department was under no obligation to see to it that the envelope © ae 
pe: containing { these documents was 3 actually opened by, or called to. mee at- be 1 ge 
tention of, the addressee. = 
_ The ace. that Mr. Stewart’s another Failed ie all his: attention. to 
‘the envelope or its contents does not provide any sound reason for 
undoing the administrative action that was taken. in closing out Mr. 


ee Stewart’s case, ‘particularly as an intervening application has been 


filed for.an oil and gas lease on the same land sought. by Mr. Stewart. _ 
I conclude that Mr. Stewart's request | for the reinstatement of his i 


| application was properly rejected. 


Therefore, the decision of the Acting Director of the Bureau of : . : 


aa Land Management i 1s affirmed. ea | 
: a RB D: es 
haan ; 


APPEAL OF ASSOCIATED PIPING AND pueceamuneial 
| | COMPANY, INC. — 
| ca-t68 | z nae Devided August 25, 1962 - 


Contract Appeal—Failute to Give Timely Notice of ‘Cause of Delay. 


. oe “Where a contract provides that the contractor shall be excused for any delay . 
in performance that is due to unfor eseeable. causes. beyond. the control: and : 


without. the fault Or: negligence of the contractor, if the contractor ‘shall 2 a - 


ROLE: the contracting. officer i in writing: within’ a. preseribed period that. the . 


80] APPEAL or ASSOCIATED PIPING & ENGINEERING co. INC. ‘61. 
| | August 25, 1952 _ 
“contractor has encountered such a cause of delay, the furnishing of az 
timely written notice to the contracting officer isa prerequisite for obesteing 
relief with respect to an excusable delay in performance. = 
~The fact that a Government officer or employee had actual knowledge of : a 
_contractor’s delay and its cause would not be the equivalent of. the: timely 
filing by the contractor of a written notice. wun me contracting ‘oliicer 
respecting the delay and its cause. _ | 


_ ADMINISTRATIVE DECISION 


The Aeosiated Piping and Engineering Company, Ine. Gia abate | 
California, appealed on June 9, 1952, from the findings of fact and 
decision of the contracting officer dated May 9, 1952, denying the con- 
tractor’s claim for relief from the payment of liquidated damages 
under supply contract No. 1107r-53, which was entered into with the 
- Bureau of Reclamation on September 97, 1950. : 

- The contract was executed on the standacd form for supply contracts 
(Form No. 33, revised, approved January We 1939) and in accord- 
ance with amendment No. 1 of the invitation for bids, No, 203—AD-51, 
dated September 6, 1950, which was made a part of the contract. It 
provided that the eorneion would furnish wrought-iron pipe, pipe 
bends, screwed fittings, pipe supports, bolts, studs, nuts, anchors, tub- 
ing, and gaskets, as indicated in the specifications nade in-certain speci- _ 
fied parts of a drawing which was attached to the invitation for bids. . 
and to the contract. | 

The contract provided for the complete delivery of the supplies to 
the point of destination within 30 calendar days from the date of re- 
ceipt of notice of the award of the contract. The contractor received 
‘notice of the award of the contract on October 2, 1950, and the final 
date for the complete delivery of all the aa cel to the point of des- 
tination was thus established as November 1, 1950. 2% ¢ 
Delivery of all the materials was completed by the contractor on 

November 30, 1950. This was 29 calendar days after the date on which 

performance maidee the contract should have been completed. , 
Amendment No. 1 of the invitation for bids provided that. hiqui- . 
— dated damages would be assessed in the sum of $5 for each calendar 

day of delay in making delivery. It also contained two proves =e 7 
second of which stated, in part, as follows: 7 | 
* * * (That the contractor shall not be charged with liquidated damages or 
any excess cost when the delay in delivery is due to unfor eseeable causes beyond 


the control and without the fault or negligence of the contractor, including, ‘but 
not restricted to, acts of God or the public enemy, acts of the Government, fires, 


floods, epidemics, quarantine restrictions, strikes, freight embargoes, unusually 7 


severe weather, and delays of a subcontractor due to such causes * * * if the 


contractor shall notify the contracting officer in writing of the cause of any . - 


‘Such ‘delay, within 10 days from the beginning thereof, or within such further - 
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. ‘period, as the contracting officer shall, with the “approval of the head ‘of ‘the 7 x -: 
— 3 _department or his. duly authorized representative, prior to the. date of final _ 

co settlement of the contract, grant for the giving, of such’ notice. ee eee oa | 
ee Because of ‘the contractor’ s delay in performance, a total of. $100 ? 
“was withheld as liquidated: damages by the Government inmakingpay- _ 

“merit under'the contract. As $5 per day for the 29 days of delay would 


amount, to $145, the contracting officer found that only that sum should — 


have been withheld, and that the contractor was entitled, therefore, to _ Re 


7 - receive $15 out of the total amount withheld. 


ee The contractor seeks on appeal to obtain the remainder of of $145 withe 
. held from it as liquidated damages. _ 


_ The record indicates that the contractor did not lay. a proper predi: : | | 
cate: for a request that, it be excused from the payment of liquidated | 


‘damages, by furnishing to the contracting. officer, within the period of 


time: allowed. for that purpose, a written notice indicating that, the — “3 


ee, contractor had encountered a cause: of delay which it begendes as “un- | “a 


| gence | of the contractor” In the ve of ‘such a timely written - : 
notice, the contractor’s delay. cannot be exoused, ‘nrespeative: of f the” —_ 


E | nature of the cause of the delay. 
The contractor. alleges that the Gominent aa of the mate- 


| - vals that, were to be delivered had knowledge of the delay and of the _ 
reasons for it, and that the Department, therefore, had timely. notice 


- - respecting each matters. Even if the Department was, in fact, given a Se 


| informal: notice in-this manner regarding the. contractor’s delay and 


its cause (an allegation which is not:reflected by the records of the — 


- Department), -such a notice would not meet the requirements of amend- 


| ment No. 1 of. the. invitation for bids, viz, that the contracting officer 


io shall be notified i in. writing. of the cause of the delay. within the t time | 


"fixed for.that purpose... 7 

as Consequently, I agree with the onciusion. of. the center oe offider: : 

“that, in: view of the contractor’s failure to give timely written. notice 

In accordance. with the second proviso of amendment No. 1 of the invi- i 

_ tation for bids, the rejection on procedural grounds of the contractor’ S 
request’ for relief from the assessment of liquidated damages is war- 


ranted, irrespective of whether the cause of the.delay would or would ne F 
not, have made it excusable under the terms of the contract ifa proper _ 


ey : “notice had been - given. Zhe Mine and Smelter Supply Co., CA-145 - = 7 
| (February: 21, 1982); Porcelain ees Ine. CANE (J; anuery, 16, eS 


1952). 


a tmy of the Interior ee. 2h pees No. 2509, as amended ; Ww F, R “ye 


3 oa = 
weep ep Pidpgee. gages ~ oaslt 
Peiaag eegice he por rite : 


“Tharefore, pirtSuaint to > the authority délogated io me: by: the: Seeks ee 
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| — August 27, 1952 | Be * eS 
67 98), tiie decision of the: contracting afficer 3 in regard t to rej jection of 

the contractor’ s ae on n procedur al grounds 1 1S adfirmed. | 


| Masrin 1G: Wart, ee 
Solicitor. ce 


“APPEAL OF WELCH INDUSTRIES, INC. 
- CA-153 | - | , Decided August a”, 1958 


| Contract Appeal—Pr ocednre—Timely Protest. 


Where a contractor. fails to comply with a time limit 2 Saseilinad in ttie c contract | 

_ for the filing of a written protest against a requirement that the contractor. 

| perform work which it believes to be outside the scope of the contract, the 

contractor cannot thereafter: claim, additional ae over. and above 
that Be aloes in the contract, for such work. } 


_ ADMINISTRATIVE DECISION* ee 


| This appeal, Geoives a claim by Welch Industries, Tepaenaenied of 
Colorado Springs, Colorado, for additional compensation under con- 
tract No. I78r-275, dated August 11, 1949.. The contract, which was _ 
' executed on the diatidard form for Goveranent construction contracts 
(Form No: 23, revised April 3, 1942); provided for the clearing of | 
the “Platoro Paro: site Gee: the schedule of specifications No. 
R 5-18, San Luis Valley. project, Colorado,” and called for a ae 
sum payment of $33,769 to the contractor. .- - 2 
The appeal is based upon the appellant’s contention fake in connec 
tion with the performance of the contract, it was. required ‘by Gov- 
ernment personnel i in charge of the work to clear areas: not, m, Poveted 
by the terms. of the contract. . oo 
As of the time. when the invitation fon bids | m this c case was issued, on 
the plans for the Platoro Reservoir. contemplated. that the site of the 
reservoir would cover approximately 980 acres of land below contour 
10,044 in the valley of the Conejos River, Colorado, extending up- 
stream from the Platoro Dam: The Sonne site included 15 tim- | 
_bered areas, aggregating 69.2 acres, that extended below.contour 10,044 
from the forest-covered mountain slopes above the valley, and. ap- 


proximately, 910.2 acres of so-called meadow land i in. the floor of the . - 


valley. Except for 1.1 acres of scattered timber i in the upstream por- 


tion of the meadow, the meadow land did not. contain any. tamber, but. = 
it did contain driftwood scattered here and there. : 


. The invitation for bids stated that sealed bids would. be aie 
“for furnishing labor and. materials and. performing all. work for, 


- *8ee supplemental decision of J any 16, 1953; PD: 68. UBaitor, i be 7 - 7 ae 
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a ate Platezo’ Héseryorr Site; San Luis Valley projedt, Colorado. m 


“oe The invitation further. stated that “The work: consists of clearing aa 
ae “about, 69: acres of land i in Platoro Reservoir. site, lump sum.” A-note 
“at the end of the invitation for bids indicated that’ copies. of the speci- 

fications would be furnished to prospective bidders upon request, and. 9 - 


2 : ~ that “Prospective bidders desiring to visit the site of the work should ss 


:  Sommnynicate with the: Coilétruction: Engineer.” 


The. specifications thus. referred to in the Peon “for: bids (the : 


| a specifications subsequently were made: part of the contract). described oe 


ak ; the work to be performed under. the contract, in \ the following language: fae 


Schedule— ena SS 


Clearing Platoro Reservoir site. aS ‘shown | ‘on, the attached | drawings and io. i 


oe a, 


Ce ae cordance with. these. Specifications. . coe ote ae 


~ Paragraph 1: 


The. L equir ement Tt: is ‘required © that” ‘there. be ‘cleared in. _accordaneé’ with ae 


‘ ae specifications and the. drawings listed. in paragraph: 20 hereof, the Platoro: 25 oy 
cA 9 ee Reservoir site, San Luis Valley. Project, Colorado. The work is. situated: along’ a 
-- ‘the Conejos River about. one. mile upstream from. the town of Platoro, Colorado, 2 a 


a ass shown on. ‘the drawings. 


Paragraph apie nee aha 


wawe Fe . Areas to be. cleared. —The area to. be ‘dleared : ineludes. all ar eas under contour ee 
aa 10, 044, ‘within - the reservoir. area, and all dead timber. ‘standings, protruding: a 
into, or contained. in that area bounded by contour 10,044 and either contour. 


10,054 or a distance twenty feet horizontally. beyond contour 10,044, whichever 


; _ : “involves. the: lesser amount of work. * ‘The approximate areas ‘to be cleared. are 
a shown on the. drawing and the boundaries of the areas: are marked on the ground. 7 


Areas Nos. 7,14 and 15 total-approximately 57.0. acres and contain all of the 


- ‘merchantable: timber consisting. of thick. stands of spruce. - All other: areas. total a 


_ “approximately 12.2 acres and’ consist. of thin,’ scattered stands of: aspen, pine, ~. or 
sand. spruce. The areas are _approximate only. and" ‘the contractor shall be ne - 

ars entitled. to. no- “additional | compensation because of any. variation therefrom. i - | 
| Prospective bidders: should inspect. the areas ‘to be cleared and determine. the 


| ae location of ae boundaries, and. the. conditions under. which the. work is to. be: ad 
| performed. ” Pes oe eee bess: hater sae Been oe 


"Paragraph pan | = e ‘ a 


< Cutting’ timber™ and. ‘brush: —AIL trees and all. brush and stumps: more » than, c . 
mi feet. high, having a. diameter. at the butt of more. than: 1 inch, within the areas; 


3 ~~ covered. by the schedules, shall. be. eut down, and all materials of a. combustible. = | 


7 nature, including the cut. timber, dead ‘timber, ‘logs; “snags, branches, -upreoted.. 


oe trees, driftwood, and all other ‘combustible material, shall be piled ‘and. burned: . 


. S i or otherwise. disposed of as. ‘provided in. these Specifications. or. as directed oo : 2“ 
eet the. contracting officer. — ue Ra ee a | | ee 
: ~The schedule and plreptaph 7 15 of the xiocifaticns," both n quoted ee 
: “above: referred +o two: drawings ‘that were attached to the ‘specifica~ ee 


ee - tions. The. first drawing was. a:.location. map of the Platoro Dam.. — : 
eee The, second drawing ¥ was A designated. as the “Platoro Dam Reservoir ee 
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Chains Aven 7 ‘It contained 15 numbered areas, which were ere 


: nated as the “Timber Clearing Area.” A table on the second drawing - 2 a 


gave the acreage for. each. riumbéred area. ‘The total acreage, which . 
appeared at the bottom of the table, was 69.2 acres. _ = 
As previously indicated, the bid of $33,769 made by Welch ree 
tries, Inc., in response to the invitation for bids was accepted by the 
Government. Notice to proceed with the work was received by _ coh- | 
tractor on ‘September 10, 1949. | | 


_.' The record indicates that the contractor ne that its sbiioation ae 
| ae the. contract related. only. to the clearing of the 15 numbered ._ 


areas of timbered land, age oregating 69.2 acres, situated on the fringes 
_ of the reservoir site, but that shortly after beginning work under the 
contract, the contractor learned from Government inspectors assigned . 


~ to the project that they expected the contractor to clear areas of the a 


reservoir site outside the 15 numbered areas. Thereupon, the con-. 
- tractor addressed a letter dated October 15, 1949, to the attention of the 
construction engineer of the Bureau of Reclamation at Monte Vista, 


‘Colorado. In this letter, the contractor stated that “We have found — 


that the map which is a part of our contract for the clearing of the 
Platoro Reservoir site does not conform to the blazed markings that 
your inspectors require our men to work to,” and that “there are several 
acres that we have been required to clear that are not shown on the 
map.” The contractor asked, among other things, that a complete 
survey be made of “all land that we will be required to clear,” and said 
that “It will be appreciated if you will obtain clarification in this 
matter as soon as possible.” | 

The acting construction engineer at Monte Vista replied by means 
-of a letter dated October 19, 1949, and addressed to the contractor at 
~ Colorado Springs, Colorade: In. this reply, the acting construction 
engineer called attention to the statement in paragraph 26 of the speci- 
fications that “The area to be cleared includes all areas 3 under contour 
10,044 within the reservation area * * *.” 

The contractor then addressed a letter under the date of Never hot i 
10,1949, to the contracting officer of the Bureau of Reclamation at 
alle: Texas. That letter, which was received in the office of. the 
contracting officer on Noveimber 14, 1949, stated that it was.written “in 
formal protest of the work that we na been asked to do in the clear- 
‘ing of the Platoro Reservoir site that is not shown on . the ‘map that 
_was furnished us as a part of our contract.” | : 

. The contracting officer, in effect, rej jected. the protest, “ad ascend 


: against. the contractor i ina letter. dated: December 2,.1949.. The ground i 7 
stated was that “The specifications required the successful contractor 


to clear all areas ue contour I 0 O44 within the reservoir area: = * ¥P 
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a Ge In: a Agilent to the contracting officer bearing the date Je anuary | 9, 1949, 9, | : | 
Pi! but which presumably was written on January 9, 1950, the. contractor 


| : : took an appeal. to. the. Secretary. of the Interior f from the sonkeasting:” 3 


| -s officer’ 's action of December 2, 1949. Pa a 
The contractor. proceeded with the work of clearing thie entire’ reser | 
ee voir site, as required by Government, SS ‘This included the. ; 


as - : Gabo land; in 1 the apn portion of thes ‘sO- coaled ineitlew: and - 
the piling and burning of driftwood in- other portions of the imaadeve: a 


a _ . Upon.the completion of the work, the contractor requested additional — = 


a _compensation 1 in the. amount. of. $182, 160 for what it regarded as the 


oe extra work of. clearing the 910.8 acres. of meadow land. | This claim — : 


was denied by the. contracting officer in findings. of fact and a decision | 


mee dated November 91, 1951, and the contractor again appealed to the 
ee head of the Department: ander the date of December 14,1951. ee 
ee The first. question to be. decided i is “whether the contractor properly 2 
- preserved its. wight to question the propriety of the requirement, by is 


sais Government. personnel that it clear areas of. the. reservoir site out- ae er 
- “side the. 15 timbered areas. designated as Nos. L to 15. , inclusive, aggre- eae 


: - | gating 69. 2. acres.. In order to. preserve - its right j in this respect, it was > 
J necessary. for the. ‘contractor. to comply with the ‘following procedure a 
ee prescribed 1 in paragraph 12 of the specifications: | | <a ty 


Protests If: the ‘contractor. considers any. work. demanded of him $091 be out: » 


i the. requirements of. the. contract, or considers any record. or ruling of the. i 
-_ contracting officer. or of the inspectors. to be unfair, he shall immediately upon | : 
es ‘such work. being demanded’ or such’ record. or ruling being made, ask, in writing, a. eae “, 
_ for. written instructions or. decision, whereupon he. shall ‘proceed. without: delay. = 
to. perform. the work: or to conform. to the record or ruling, and, within twenty a 
mo (20) days after’ date. of receipt of the written instructions or decision, he shai. 


file ‘a. written protest. with the contracting officer, stating clearly and in detail — 
_ ~~ the basis of his. objection. Except for such protests or objections as are made 


of record in ‘the manner. herein specified and. within the ‘time limit stated, the _ 


records, rulings, instructions, or decisions of the ieee a officer. shall’ ‘be. | 
e final and conclusive. baie : a 5 at toe 


one The contractor’ S letter of October 15, 1949, ainsssed ¢ to ie atfention a - 
ae of the construction engineer and requesting a clarification with respect 
to the demand which had been made upon the contractor by Govern- 


ment. inspectors. that it clear areas of the reservoir site outside the 15 


oe ‘numbered areas, could. properly be regarded as a request “for written — 


ae ‘instructions or decision,” in accordance with paragraph 12 of the _ 
a specifications. Upon receiving. the letter dated October 19,1949, from oo 
. the acting construction | engineer, stating that the dontractor would be oe 


; required to clear all areas of: the reservoir'site below contour: 10,044, 


Z - the contractor had‘a period of 20 @ dat in’ 1 which to file a written Pre-. fe : 
me __._ test with the contracting officer. — So ee ee 
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The record ines not. reveal precisely when the contractor eae 
- the letter dated October 19, 1949. However, in view of the relatively 
short distance between Monte Vista and Colorado Springs and: the — 
time ordinarily required for mail to be transported between those 
_ points, the letter of October 19, 1949, was probably received by the 
contractor on the following day, October 20, or certainly not. later 
than. the second day, October 21. Assuming for the purpose of this. 
decision that the acting construction engineer’s s letter of October 19, 
1949, was not received by the contractor until October 21, 1949; the con- 
factor under paragraph 12 of the specifications, had until Novernber 
10 for the filing of a written protest with the contracting. officer. The 
contractor’s protest to the contracting officer bears the date of Novem- | 
ber 10; 1949, but it was not received in the office of the contracting 
officer ul November 14, 1949. Hence, the protest was filed after 
the expiration of the 20- diy period prescribed. by paragraph 12 of the 
specifications, and, as a result, it was ineffective for any purpose. 

Since the contractor did not file a timely protest with the contract- 
ing officer under paragraph 12 of the specifications in order to -pre- 
serve its right to question the propriety of the requirement that it 
clear areas of the reservoir site outside the timbered areas designated 
as Nos. 1 to 15, inclusive, it is unnecessary to consider whether the 
contractor thereafter took. a timely appeal to the head of the Depart- 
ment from the contracting officer’s decision of December 2, 1949, on 
the belated protest filed. by the contractor. | 

- Also, since the appeal is being disposed of on a Srocediral Sane 
there is no occasion for a determination on the substantive question 
whether the acting construction engineer and the contracting officer 
correctly construed the contract in requiring the contractor to clear the 
entire 980 acres of the reservoir site. 

For the reasons indicated above, I conclude that it would not os 
proper to allow the claim made by the contractor for additional com- 
| pense non) in the amount of $182,160. 


DererMrnacTion 3 


‘Therefore, sacuent 6 the authority asiepated to me. by the aad. : 
retary of the Interior (sec. 24, Order No. 2509, as revised; 17 F. R. 
6794), the action of the contracting officer in rejecting the claim of 
the appellant for additional a under. contract No. I78r- 
O75 is aiirmed. Os if 

Masm G. Wrrrn, 


Solicitor. | - | 


68 DECISIONS ¢ OF THE: DEPARTMENT OF THE INTERIOR (61 I ELD 
i ca-153 (Supp, i "Decided J anuary 16, 19538 | 


Rs Contract App eal—Timeliness of ‘Appeal—Questions of. Pact” ‘and tee : 
-Finality” ‘of Decisions “of Pein Gates inter estaeaba of oe 4 


- tracts—Ambiguity. © 


| : Appeals which involve mixed questions of fact ‘and Jaw are not subject to. 
‘the: 80-day limit: prescribed in-article 15 of the standard. Government. con- . = 
struction contract, as that article relates only to. Gopi) ‘concerning «raes-" | 


tions of fact.” 


Decisions -of contracting officers ¢ concerning. . disputes arising ‘under article 15 Cs 
of the standard ‘Government. ‘construction: contract are poets and. conclusive = 


- only as to. questions of fact. 


Questions involving interpretation . of the contract or ‘its _ specifications are» iz 


questions of law or sometimes of mixed law and fact. 


-' In the. interpretation ‘of contracts, it is a well-established axiom of the law 


e that they : must be read as a. whole. | 7 
Where. there is. a repugnancy in the: wording of a ounce a general provision 


in the: contract must ae: way to a special provision concerning. the. same. 


“ground. : : 
When a contract is drawn by one of: the parties: to it and one or more of. its 
provisions are ambiguous, and the intention of the parties does not otherwise 


appear, . ‘the interpretation given. to the ambiguous provision ‘or provisione. 


by the party who. did ‘not draw the. contract will govern. 


i When a. definite . statement is, in. good faith but. erroneously, qiade in ore 


"specifications accompanying a Government ‘contract, and, due. to the nature 
of the matter. concerning which the statement is made, the contracting party 
is unable to discover the error and reasonably relies on the statement to his 


detriment, even though he may have been told to: inspect and ‘did, in fact, 


do. so, the’ Government will be. responsible for the additional expense involved. 


- ‘When a contracting officer by letters to the contractor erroneously construes. 
the terms of a contract, with the. result that. the contractor performs work 


not required by the contract, such letters are. in effect change orders requiring 


extra work for which an equitable adjustment should be made under article 


3 of the: contract. ; ae 
| | SUPPLEMENTAL DECISION aa 


| On ae on, 1952, *T rendered an ‘adverse: decisions on the eapeae os 
OE Welch Industries, Inc., of Colorado Springs, Colorado, for addi- 


— tional compensation under contract No. I78r-275, dated August 11, 


- 1949... The ground of the decision was that the. ‘appellant had not". | 
complied. with the procedure prescribed | in paragraph 12 of the speci- ae 
fications, requiring that a protest be made‘in writing to the contracting on 
= officer. within 20 days if the contractor. should consider any work: 
demanded of it.to be outside. the requirements of the contract. Perry 
 MeGlone v. United States, 96 Ct. Cl. 507, 585-586 (1942); The Sho- 
‘shone Company, CA-112 (April 23, 1951) 5 Peter Kiewit Sons’ ae ar 


2 — CAO, Ca-5t ee 9A, 1980). 
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The prota involved in the appeal related to an ani: 
decision contained in a letter dated October 19, 1949, and mailed at 
Monte Vista to‘the contractor at Colorado Spane Colorado. The 
contractor’s protest was not received until November 14, 1949. | 
The attorney for the contractor, after the decision of August 27, 
1952, was rendered, requested a Pacem deKanion and an opportunity to 
be heart and I cmnted his request.. At the time of the.conference 


i (September 28, 1952), I indicated that I would accept and: consider an 


affidavit from a: competent official of Welch Industries, Inc., with re- 
spect to the date on which the company ee received awe letter | 
dated October 19, 1949. . 

By a letter dated October 18, 1952, the attorney for che contractor | 
transmitted to me an affidavit executed by R. R. Welch, president of 
Welch Industries, Inc., on October 10, 1952. In the affidavit, Mr. Welch 
asserts that, to the best of his Teno w leds. both he and his project 
superintendent were in camp at Platoro from October 17, 1949, to 
October 29, 1949; and that, because they were in camp Detwesn those. : 
dates, he (Mr. Welch) sould not have received the letter of October 
19, 1949, until Sunday, October 30, 1949, at which time he returned | 
to his offs: in Colorado Springs, Colorado. He further asserts that 
he “was at the time very conscious of the twenty-day limitation on his 
right to appeal from the decision contained in the said letter dated 
October 19, 1949 * * * [and] that he is positive in his own mind that 
his letter of protest dated November 10, 1949, was mailed well within | 
the twenty day time limit *.* *.” | 

_As Mr. Welch. also asserts that his recollections on. this: matter are 
the best evidence. that he has available, and as he has sworn to the 
veracity of his statements, I am constr noid to accept his affidavit as 
sufficient proof that the administr ative decision of October 19, 1949, 
was not received by the contractor until October 30, 1949. On that: 
_ basis, the filing of the protest by the contractor on Nowanber 14,1949, | 
was within the 20-day period Prepon iOed for that purpose by paragraph 
12. of the specifications. : | 

Some of the facts given in my original decision will be: repeated 
briefiy, for the sake of clarity, i inthisdecision. — | 

The contract, which was executed on the standard form for Gov | 
erriment construction contracts (Form No. 28, revised April 3, 1942), 
provided for the clearing of the “Platoro Rescivoir Site ander the 
schedule of Specifications No. R 5-13, San Luis Valley Project, — 
Colorado,” and. called for a | Tump-som, Poyient< of $33,769 to the 
contractor. — -_ 

The appeal was ee upon the: appellant's contention that,. An: con- 


_ nection. with the performance of the. contract, it was required by. Gov- a 


70 "DECISIONS. ‘OF. THE ‘DEPARTMENT OF. THE INTERIOR ‘(61 LD, D.” 


‘ ernment personnel i in charge of the work to clear a areas not covered by 
the terms of the contract. ce ee eae | | 
"At the time when the invitation for bias: in hie’ case was Fea, ihe | 
plans for the Platoro Reservoir contemplated. that the site of the reser- 
voir would cover approximately. 980 acres of land below contour 
10 ,044 in the valley of the Conejos River, Colorado, extending up- 
stream. from the Platoro Dam. The proposed site included 15 tim- . 
bered areas, aggregating 69.2 acres, which were numbered and marked 
off on the area map accompanying the specifications and which exX- | 
| tended. below contour 10,044 from the forest-covered mountain slopes | 
above the valley, and aporoeinately 910.2 acres of so-called meadow- 
land in the floor of the valley... Except for 1.1 acres of scattered timber 
in the upstream portion of the meadow, the meadowland did not con- » 


tain any timber, but it did contain driftwood scattered here and there. 


The invitation’ for bids stated: that sealed bids would. be. received 


See furnishing Jabor and materials and performing all work oe . 
oo clearing Platoro Reservoir site, San Luis Valley Project, Colorado.” 
The invitation further stated that “The work consists of cleari ing about | 


oo 69 acres 3 of land i in Platoro Reservoir site, Jump § sum.’ aes note. at the oe 


“¢e : . 7” 


tions would be farniched: to prospective bidders upon. “request. Tt. 


was. also stipulated. that “Prospective bidders desiring to visit. the me 


aa site of the work should communicate with the Construction Engineer,” 


ae and the record indicates that a ‘representative of the contractor did, ae 


“in fact, visit the site prior to submission of its bid. % 
The contractor received notice to proceed with the work on ‘Sép- <a 


“5 feather 10, 1949, and it was not long before it became evident that the — 
contractor had’ aceied that its obligation under the contract related 


only to the clearing of the 15 numbered areas of timbered land, ag- a 


| pregating | 69.2, acres, situated | on the fringes of the. reservoir site. — 
Shortly after commencing its ‘work under the contract, the con- 


= tractor Jearned from the Government inspectors. ‘assigtied to the - 


‘project that’ they expected the contractor to clear areas of the reservoir 
site that were outside the 15 numbered areas. Thereupon, the con- 
tractor addressed a letter dated October 15, 1949, to the attention of 
the. construction engineer of the Bureau be Reclaniation at Monte 


Vista, Colorado.. In that letter, the contractor stated that “We have - 


foutid that'the map which is a part of our contract for the. clearing of 
the Platoro Reservoir Site does not conform to the blazed markings 
that. your. inspectors require our’ men to work tO, and that “there.are 
“several ‘ ‘acres that we have been required: to clear that are not shown : on 


the map. ” The contractor. asked, among other things, that a complete oi 


oa : SUN be made - “all jand that we > will be required. to clear,” and 757 
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4 said that. “Te will be appreciated if you will obtain clarification it ; 
this matter as soon as possible.” | 
‘The acting construction engineer at Monte Vista replied aa ene 
of a letter dated October 19, 1949, and addressed to the contractor 


at. Colorado ‘Springs, Colorado. In that reply, the acting construc- | 


tion engineer called attention to the statement in paragraph 26 of the 

specifications that “The area to be cleared includes all areas under ¢ con= 
tour 10,044 within the reservation area * * *.” _ a eA 

The contractor then addressed a letter onde the date of Novere AE 


ber, 10, 1949, to the contracting officer of the Bureau of Reclamation at 


Amarillo, Texas, That, letter, which: was received i in the office of the 
| contracting officer on November 14, 1949, stated that it was written 
“in formal protest of the work that we have been asked’ to do in the 
clearing of the Platoro Reservoir site that is not shown © on me Jap : 
that was furnished us as a part of our Contract. us . 
The contracting officer, in effect, rejected the protest and: Tecided 
against the contractor in a letter dated December 2, 1949. The ground 
stated for that rejection was that “The spetifications required the suc- 
cessful contractor to clear all: areas under contous, "10 0,044 within we | 
reservoir area * * #2 
In a letter to the contracting officer bearing the date Jé anuary 9, 1949, 
but which presumably was written on J: anuary 9, 1950, the contractor 
took an appeal to the Secretary of the Interior from the contracting 
officer’s action of December 2, 1949, in rejecting the contractor’s ‘pro- 
test. This appeal was not forwarded to the olfice of the Secretary, but 
was retained by the contracting officer. | 
The contractor proceeded with. the work. of. clearing. ‘the entire 
ee oie site, as: required by Government, per sonnel. This included 
the: cutting and. removing of the scattered timber from the-1.1 acres of 
timbered land in the upstream portion of the so-called meadow; and 
the piling and burning of driftwood in other portions of the nicadow: : 


Upon the completion of the work, the contractor requested. additional .. ; 
compensation in the amount of $189, 160 for what it regarded as the — 


extra work of clearing the 910.8 acres of meadowland. This claim 
was denied by the contracting officer in findings of fact and a decision 
dated November 21, 1951, and’ the contractor again appealed to the 
head of the Department ee the date of. December 14,1951. 
__. The question of the timeliness of the contractor’s appeal of Ji anuary 
7 9, 1950, to the head ofthe Department: will be: discussed. first. . 7 
By the letter of December 2, 1949, the contracting officer had-t re- 
jected the contractor’s protest an Noveniber 10, 1949; against: the ad- 


ininistrative requirement that it:clear the entire reservoir site.’ The 


. contr oe ome had stated 1 in that letter that the > boundaries of the ; 
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me es eines coe ae remain c ihiohanwed. ah the original stakes and fees | . 
= blazing being currently used for line and grade on the clearing 
work you are. performing. The areas identified on the plat. and in| 


booms of any variation therefrom. 


= the specifications. are. for information purpose only. and are not the : 


. basis upon. which bids were requested, or accepted. Rather, bids were - 


= 2 for the entire job, regardless of extent. * * * Furthermore, Article | _ - 
oe 26 [of the Specifications] reads in part: ‘The areas are. approximate ae 


only and the contractor shall be entitled to no additional Gompepeation: 7 
3 39. 


a oe the contractor’ S appeal of J anuary 9 9; 1960, had an bazod solely. - 
on questions of fact, it apparently would tot fave been timely, because 


Bs it. appears. that there probably was a lapse of more than 30. days’ (the aie 


time limit: fixed by Article 15, “Disputes”, of the contract for appeals. 5, ees 
Ee: to. the head of the Deparirhent from. findings of fact made by the con- 
Pe ee tracting. officer) ‘between the time when. the contractor received the | ca 
ee contracting officer’ s letter of December 2, 1949, and the time when the 


ee? contracting. officer received the contractor’s letter of Ja anuary 9, 1950. a 50 
8 However, the 30-day time limit prescribed i in. Article 15 of the. contract = ' 
oe applies. cay to “disputes, concerning questions. of fact arising. under eee 


this conitract,” and would not: necessarily be “applicable 1 in cases ine . 


_* ‘volving questions of law. 


- As the court said in Callahan Construction Co. v. United d Stats, < | 


= al 91 Ct. Cl, 538, 616-617 (1940) : 


The. rule. is’ well: extablighed by ‘the decided. cases that in. ‘contracts ‘of this : 


m4 | Za character where, as in art. 15 above-mentioned. relating to disputes, it is provided : 
— that the decision of the contracting officer. and the. head of the. department, shall 7 


i be: final and conclusive only as to. questions of fact, a decision or ruling on. aprotest a 


- or appeal’ which involves or is based upon an interpretation and construction ofa 


.. contract and the specifications is a decision on a. question of law rather than the ~ 7 
i determination* of a fact -and.does not preclude the consideration, decision, and Spe 


be determination: by” the court of the question in controversy; including the. facts. we 
_ Rust Engineering Co. v. United States, 86 ©. Cls. 461, 473. In Davis et al. ve 


Pee United 8 tates, 82. C. Cls. 334; this’ court held that the competency of the parties to _ 

a2 ee Government contract to ‘stipulate that the decision of disputed. questions by. © 
oo the: contracting officer of the’ Government, or by the head of the department on: 
ae appeal, shall: be final and‘ conclusive is limited to questions. of fact and, therefore, : 


| | ; does. not include questions. involving: construction of the contract which are ques- — 
tions of law, * * * In Rust Engineering Co. .v. United States, supra, this court — 


ot held that “Under ‘Art..15 of the contract only. decisions as’ to questions of fact , ae 


af oe by the contracting officer‘and the head of the department concerned, if-an appeal: 


ae was taken, were ‘to be final ahd conclusive upon, the parties. No appeal was a 


_ > required’ from. any decision. of the conactns officer, ed as to: p auestions of oe ae 
” fedet 2: oe ) ae 


; To silage effect, see ‘Silas Mu ason Oo. v. United States, 62 i ee. : ; 


489, 485 (1945) 5 ae et al. w. United  Sintes, 99 Ct. cL 393, 408. Be 


ia). 
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As thse eonreactor s appeal of January 9, 1950, related to the question _ 


whether the contract and specifications, properly construed, required 
the contractor to clear the entire reservoir site or only the 15 numbered 
areas of timbered land aggregating 69.2 acres, and as this was a ques- 
tion of laws: or perhaps a mixed question of law and fact, it appears that 
the appeal’ was not subject to the 30-day time linait, prescribed in 
_ Article 15 of the contract, which oan only to “qieputes concerning 
| questions of fact.” ~ 2 7 

| Consequently, the controversy will ibe considered on its merits. 


_ It is asserted by the contractor that, while certain parts of the in- 


_vitation to bid, of the specifications, and of the contract mentioned the | 
clearing of ‘ ‘all areas” in the reservoir site, the words “all areas” 
referred to the 69.2 acres that were specifically shown on the map of 
the general area that was made a part of the specifications. It was 
the view of the contracting officer, on the other hand, that the reference 
to the 15 specific areas Was merely for the purpose of pointing out the 
timbered areas in the general area, and that the invitation’ to bid, the 
schedule, the. specifications and the contract all refer in various ways 
to the clearing of the whole Platoro Reservoir site: 7 

It is a well- established axiom of the law that contracts must Be read 
as a whole. Staton v. Reynolds Metals Co., 58 F. Supp. 657 (W. 
D. Ky., 1945); J. A. La Porte Corp. v. M aioe and City Council of 
Baltimore, 18 F. Supp. 795 (D. Md., 1936). The courts have also long 
held that “eifect should be given, it possible,-to every. word, phrase, 
clause, and sentence of a contract. And apparently conflicting pro- 
visions should be reconciled, if that can be done by any reasonable con- 
struction.” F. W. Waolworth Co. v. Petersen, 78 F. 2d 47, “48-49 (10th 
Cir. 1935). Also see Sasinowski ve Boston & M. R. cam 4 F. 2d 628 
(1st Cir. 1935). ; 

_In the present instance, the wording of the invitation to bial of the . 
schedule, of the specifications, and of the contract is, at best, fain 
ous. The invitation to bid refers inthe first paragraph to, the clear-— 
ing of the Platoro. Reservoir site, and gives the general location of the. 

work. The second paragraph of the invitation to bid states that the _ 
_ work consists of clearing about 69 acres in the Platoro Reservoir site, 
lump sum, while the third paragraph states that the specifications will | 
be a part of the contract. The schedule contains the provision that — 
- “Bids will be considered on the following schedule, but no bid will be 
| — for only a part of the schedule,” yet the work is described _ 


| s “clearing Platoro Reservoir site as shown on the attached draw- 
= ne and in accordance with these specifications. * One of the two 
. drawings shows.the general location of the site,:while the other draw- 


ing is & detailed map of the site, with 15 epeatic areas marked off on: 
re 380185—-55—8 7 
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= it and thei. total acreage. is ne as. 5.69. 2 acres. In paragraph 26 ot ay 


the specifications, there i is a Yeference to the site generally | and then to | a 


= the specific areas. That. paragraph. ‘reads: in pertinent. part. that: a 


| “The area to be cleared includes. all areas under contour 10 O44 with- 

in the reservoir area, *** *, The approwimate areas to be cleared are 
| shown. on the drawing and the boundaries, ot the areas are marked on. - 
the ground.”. (Italics ‘supplied. ) It ‘then discusses. the type . of 
timber to be found ; in each of the: 15 marked areas and the acreage 
involved in each, | 
_ It appears, therefare, that ¢ as a thiere | ig not only a  conalatent and ¢ con- 
tinual reference to the Platoro Reservoir site, but. also a ‘consistent and : 


_ continual reference to 15 specific and well- defined areas within the gen- 


eral area, the case falls within the rule stated i in Harrity et al. v..C On- 


 tinental-Equitable Title & Trust Co. et at., 124 Atl. 493 (Pa., 1924). 


In that decision the court stated that. where there i is a repugnancy in 


nS the wording ofa contract, a general. provision in the contract must. give ar 


ow ay toa ‘special one covering the same ground. — 


Moreover, the courts. have consistently held. that ce here. one of ‘the — 


parties to a contract. draws the document and uses therein language 


_ which is susceptible.of more than one meaning, and the intention of the | oe 


- - parties. does not otherwise appear, that meaning” will be given. t the docu-. _— 
> ment which i is more favorable’ to. the party who did not draw it. This 2” 


i. tule is especially applicable to. Government. contracts where the con-— 


- tractor has nothing | to say as to its. provisions.” Peter Kiewit Sons? a- 


_- 2 Company « et al. v. The United States, 109 Ct. CL 390, 418 (1947). ‘See oe 
also, Star- Chronicle Pub. Cov. New ¥ ork Evening Post, Inc. et al., 


986 Fed. 435 (2d Cir. 1919) ; Rosa Orino v. The United States, 111Ct. 


Ch. 491, (1948) 3 Sheridan-Kirk Contract: Conipany v. The United 

= States, 52 Ct. Cl. 407. (1917) ; Morrison-Knudsen Company, Iné., and Pace 

| _ Peter Kiewit Sons’. Company, CA~114 (June 27, (1951). eee ae a 

. The contractor urges in its brief that the. contracting officer should, ae ne 


_* hive known, because of the small amount of its bid, that it had inter- i 


preted the invitation. to bid and the specifications. as relating only to 
the clearing of the 15 numbered areas. The contractor bases its argu-_ 
ment upon the fact that its total bid of $33,769, if it were intended - 
to. cover 980 acres, would have amounted. to $34. 46 per acre, which, 
the contractor contends, i is “an impossible figure i in view of. the work 
to. be done and the ruggedness of the terrain.” (Contractor S Brief 
on Appeal, p. 22. ) | 
In regard to this Roe howerer the Acting Regional. ‘Directr of | 
the Bureau of. Reclamation, Region No. 5, reported to. the ‘Commis-— 


sioner. of the Bureau in a, letter dated ‘August 94,1951, that “* ** Six. 
bids were. ‘submitted for ‘conducting these clearing operations. . The segs ah 


sae : low bid v was. approximately aoe: higher than ae Engineer's 3 estimate 7s . 


; 63] se8 ee ete _ APPEAL OF “WELCH INDUSTRIES, INGS i = 75 Pas 
; _, Fanuary 16, 1958 ee 


of $17, 500 OR ” - The three lowest. of the six bids v were in ict here same 
range, being $33, 769, $33,937, and $48,000, while the two highest bids 
_ were several times ioreer. This case, therefore, does not appear to be | 
parallel to those cases which hold that a party to a contract may not 

“snap up” an offer or bid knowing that it was. made in mistake. 


State of Connecticut v. F. Bi. MoGraw & Co., Ine. et al. 41 F. Supp. > : 


369 (D. Conn., 1941) ; Tyra v. Cheney, 152 N. W. 835 (Minn. 1915) ; 
- Fransen. v. State et al., 240. N. W. 503 (S. Dak., 1932). 

_ As the contract was for a lump sum for the total clearance required, _ 
and the timbered and meadow areas actually varied greatly as to the 


amount of work. required for their clearing (the report kept by the 


: Government. indicates that the 69.2 timbered acres required approxl-_ 
mately 97.9 percent of the total time expended by the contractor, while 
the remaining 910.8 acres of meadowland and the “upper meadow” 
required only 2. 1 percent: of the contractor’s time), it would not be 
reasonable to hold that. the. Government knew, or should have known, 
by the lowness of the contractor’ g bid that the contractor was bidding 
only upon the 69.2 acres of timbered land. 2 | 
_ Lastly, the contractor asserts that, when it was. ce to clear 
the “upper meadow,” it performed work not originally contemplated 
by the Government, as it believes the. Government did not know that 
this area existed. .Part of this so- -called “ypper meadow” does not 
appear on the area, clearing map that was made a part of the specifica- 
tions, and it is ‘impossible to determine, because. of the small size of 
the: map and the even smaller size of the general area marked on it, 
whether it was included on the general area location map. ‘The con- 
tracting officer in his Report on the Contractor’s Brief on Appeal 
admits that “part of the ‘upper meadow’ including an area of 1.1 acres 
of thin, scattered timber was not shown on the map as was. anticipated = 
by, the specifications * * * (PR. 13,).., | 
‘The Bureau. of Reclamation apparently. intended to include ‘the 
“upper meadow” on the. drawings accompanying’ the. specifications. . 
This part of the contractor’s claim, therefore, appears to fall within — 
the general rule laid down in a number of cases involving Government — 
contracts that when a definite statement is, in good faith but errone-_ 
ously, made in the specifications accompanying a Government con- 
tract, and, due to. the nature of the matter concerning which the erro- 
‘neous statement is made, the contracting party 1s unable to discover 
the error and reasonably relies on the statement to his detriment, even ~ 
though he may. have been told to inspect.and did, in fact, do so, the 
Government will be responsible for the iacncnal expense involved. 
Christie v. United: States, 931 U.S. 284 (1915); # ollerbach v. United 
States, 233 U.S. 165 (1914) ; Industrial Salwage Corporation v. The — 
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a ote United States, 199 Ct. Cl. 611 (1952) ; Sheridan. Kirk Contract 00. a a 
= The United States, 53 Ct. Cl. 82° (1917). 3 re 


I am constrained to conclude that. as the contract. was $: sinbiguous: — 


: and as ambiguities. in contracts must be resolved. against the. party a 


oa drawing the instrument, the contractor’s interpretation of the contract: me 


re : must govern in this case, and all work which it performed over and a i ; 
ee _ beyond the clearing of the 15 numbered areas, comprising 69.2. acres, 
of timbered Jand was, in effect, extra: work for which a. change order 


‘should have been iesued by the contracting. officer. Under my con- : . 


- ~ struction of the contract, therefore, the contracting officer’s letters of 


~ October 19, 1949, and December 2, 1949, were, in effect, change orders. f | 


ee that required the performance by the contractor of extra work, for Ss 
. which an equitable adjustment should have been made under Article oe 


- . 8 of the contract. This adjustment was not made. e. 
- Accordingly, in these circumstances, I am left with no. ‘niteenative oo 


but to remand the matter of the extra work to the contracting officer,.. = 
. with instructions that an appraisal, similar in nature to that made 


. informally by him. in his “Report. on. Contractor’s Brief. on. Appeal, eo oe o 


should be made covering the nature of the work done, the. type of 7 


~~ areas. cleared, and the number of man-hours spent on the work, and | 


that a fair. and equitable price should be fixed for this extra work i in > 
ea accordance with the terms of. Article 3 of the contract. = = ae, 
. In order that the contractor may be accorded the full benefit oft ites 7 

> adiainisteative remedies under the contract, the price which the Gov~ 


ernment intends to pay for the work should be communicated to it... 


| Mee Te acceptable to the contractor, an agreement for payment should be 


incorporated into-a change order. : If-the price proposed 1 is not accept- Be 
-... able tothe contractor, the matter may be brought-again before the head => 
>. of the Department by the contractor in accordance with the provisions: °. - 
of the contract, together with a record adequate to potmit, the aa Jae 


aaa of a determination, - Se et 
' J have noted that the contractor wrote to the. General ene iS ead 
ee Office on, May 18, 1951, concerning this matter. For the information 
7 of that office, therefore, a. copy of this decision i is. being: forwarded to it. 


Dean co 


“(Thetefore, pursuant to the authority delegated. to me by the Secié: : 


oS Fibs of the Interior (sec. 24, Order No, 2509 as amended; 17 F. RK. ! | 


6793), the decision of the contracting officer dated Noxomber 91,1951, — ? 


7 : 2 is reversed, and the case is remanded to the contracting officer, who s 
“is directed to proceed according to. the directions contained, in this fy 


te ee decision. = 


| Masry g. . Wan ho, 


Solicitor. a : . 7 
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Railroad Land: Grant —Withdrawval-—Presmptive Right —Eiuitable title 
(O11 and Gas Lease. . 


Under a railroad land-grant act, the grantee 4 did not obtain any ‘rights as to 7 
lands situated within the indemnity limits of. the grant unless and until 
specific. tracts within’ such limits were specially selected in the manner 
prescribed by law to make up for deficiencies that had been found to exist 
within the primary limits of the grant. . 

- The Commissioner of the General Land Office could not igeeaniy withdraw 
lands within the indemnity limits of.a railroad land grant for the purpose 

_ of protecting the possible. future right of the grantee to make indemnity 

| selections in the event that deficiencies should be found ve exist within the 
primary limits of the grant. ; 

An invalid withdrawal of lands did not prevent other wise proper entries from 
_ being made on the lands. 

‘An entryman under a preemptive right, having made final proof, paid the pur-. 
chase price, and received a final certificate, became vested with the aes 
title to the land covered by the entry. 

Lands to which the United States holds only the bare legal title ‘are: not 
subject 0 leasing under the Mineral Leasing Act. 


_ APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


- Alidore Mahler and others have appealed to the head of the Depart- 
ment from a decision dated February 7, 1952, by the Assistant Director 
of the Bureau of Land Management denying their respective applica- 
tions * for the reinstatement of cash entries numbered 3466, 3467, 3461, 
and 3469, covering certain lands in T. 148., R. 18 E., Louisiana merid- 
ian, as to which the original entrymen dlnined pe hates ‘rights — 
anda section 10. of the act of September 4, 1841 (5 Stat. 453, 455). 
The historical background for this appeal goes back to May 31, 1856, 
when the Commissioner of the General Land Office—apparently j in 
anticipation of the imminent enactment of a statute making a land 
grant to the State of Louisiana for the purpose of aiding in the con- 
struction of a railroad—sent a telegram to the register and the receiver 
at New Orleans, directing them to “suspend from sale or location until 


further orders” the lands mentioned in the ‘telegram, ancluding the 
pale in T. 14 S., R. 18K. | 


1 Application B. L. M. 024679 was submitted by Alidore Mahler and J..A. Gravois. . 4 
B. L. M.. 024680 was submitted by Mrs. Victoria Martinez ‘Loria, Miss ‘Laurentia Mar- — 


tinez, Eddie Martinez, Davis Martinez, Whitney Martinez, Betty Marie Martinez, Mrs:. . 


~ Lavinia Martinez Torres, George Edwin’ Martinez,: Lawrence: Leo Mane. Raymond 
Francis Martinez; and Marion Paul Martinez. 

-B.. Le M.-024681 was submitted by Rene Kraemer, Fabian Zeller, Mrs. Bernadette Zeller 
Rodrigue, Mrs. Clara Zeller Mahler,.and Allen Prestenbach. 7 

B. L. M. 024682 was Se ue aed PRs Adar Hotard. 
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Three days later, here! was, a dnnctad the railroad land:grannt act “of bs 


June 3, 1856 (11 Stat. 18), which granted to. the State of Louisiana = > 


, “every lipase section: of land: designated ‘by odd numbers; for'six — 


sections in width on each side of” a railroad to be constructed from 


” the Louisiana-Texas line west of Greenwood to a point. on the Missis-. - = 


. sippi River opposite Vicksburg, and from New Orleans via Opelousas 


ace the Louisiana-Texas line, and from New. Orleans to the Louisiana-. 


Mississippi line, in the direction of Jackson, Mississippi. ‘The statute 


provided that if it should. appear, “when the line or route of said 


road is definitely fixed,” that any sections or parts of sections within 


the: primary limits of the grant had been sold by the United States or | 


preempted by settlers, the State might select, in-lieu thereof, “from. 
the lands of the United. States, nearest to the tier of sections above - 


ha specified, so much in alternate sections, or parts of sections, as shall : 
be equal.to such lands” sold or preempted. The granted. lands were os 


> to become available for sale by the State in groups. of 120-sections 


*. each as 20-mile sttips 0 of. the railroad were ® completed from time to 2 
hy time. ’ | : Be 
oa Following le ensctinesit | of the stabaes mentioned sbove, ae route -_ 
os of the proposed. railroad was: definitely located on December 5, 1856. | 
_ Inasmuch as the act, failed. to designate the particular sections from Pe # 
wy which indemnity selections’ might. be ‘made, the railroad. company: se ee 
which had succeeded. to the grant. was permitted to elect’ whether it 


Cae would: make such selections from the odd: or even-numbered sections ; : a 


contiguous.to the primary limits of the grant; and on April 17, 1857, . 


the company elected. to. make indemnity selections from. the odd: ha 


a numbered sections.. a 7 


eer C; appears that on | Apri 15, 1858, the appellants orig Poa predeces: oe 


| - sors in interest settled on the lands involved i in the present proceedings. ee 
The lands were within the indemnity 1 limits of the grant made by a 


| act of June 3, 1856.. 


"Notwithstanding the pS ee dha. had teste seeued by ae Com- . - 


missioner of the General Land Office to the effect that the lands in T. | 
14.8., R. 18 E., were not to be sold or located upon, the New Orleans | 
land office permitted the entries with which we are concerned to be. 


. made in May and June of 1859 by the : appellants’. original predecessors | 


| in interest. - Each of the. entrymen made the necessary proof, paid . . 


the required price in full, and was issued a certificate, which stated 
.. that, upon its presentation to the Commissioner of the General Land __ 
eet Office, the entryman mentioned therein “shall be entitled to receive a. 
oe patent” for the land described in the certificate. 9° oo 
.. By a letter to the register and. the receiver at New bleu dated a 


» DGeownbes 13, 1860, the Commissioner of the General Land Office ; 


- : notified them that all ‘the. entries under consideration here had ‘been | ; 
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canceled, “the settlements: having been made after ihe right of. ie 
railroad attached.” The letter stated that “These claimants all set- 
tled April. 15, 1858, and the railroad elected to take the odd sections 
_ on the 17th April 1857. » The register and the receiver were directed 
to note the cancellations on their books and plats, and to notify the 
-entrymen to apply for repayment of the amounts which they had 
previously paid to the Government for the lands included. in their 
entries. However, the available records do not show that the entrymen 
were actually notified regarding the cancellation of their entries, or 
that any applications for repayment were filed. | | 
Sworn statements made in connection with ca ‘present proceedings 


| indicate that the entrymen, and their heirs, successors,. or assigns, | | 


have remained in. open, continuous, undisturbed, and peaceable pos- — 
session of the entered lands from the date of Settlement. in 1858 until 
the present time. It appears that each of the entries has been sold 
several times, that the conveyances have been recorded, and that taxes _ 
have been paid on the lands. - 

The railroad provided for in . the act of Ju une 3, 1856, was not con- 
structed. As a result, the land grant made in the 1856. act was for- 
feited by the act of July 14, 1870 (16 Stat. 277). The latter act 
provided, in substance, that the title of the United States was resumed . 
as to the granted lands, and that thereafter such lands were to be 
disposed of as public! lands of the United States. | 

Although the lands now under consideration deran ined on the rec- 
ords of this Department as vacant public lands. after September 13, 
1860 (the date of the cancellation of the entries), no application 
respecting them was submitted to the Department until March 21, 
1951, when Patrick A. McKenna filed an application under section 17 
_ of the Mineral Leasing Act (30 U.S. C., 1946 ed., sec. 226) for a 


- noncompetitive oil and gas lease covering all the larids 3 in these entries. 


A lease (B. L. M. 022888) was issued to Mr. McKenna effective as of 
July 1, 1951. By an assignment filed on July 19, 1951, and approved 
November 18, 1951, Mr. “McKenna assigned the lease to a Gordon 
Reese. 
Meanwhile, the appellants on J une 18, 1951, filed their applications 
. for the reinstatement of the canceled. entries. The applications con- 
tained statements under oath to the effect that the applicants. had my 
| learned only recently of the cancellation of the entries. _ | 
_. As previously indicated, the Assistant Director of the Bureau of 
| Land Management denied the applications on February 7, 1952. The 
present appeal to the head of the Department was then taken. bast | 
__.. The holder of the oil and gas lease mentioned above has participated | 
7 in these. Be : 7 


oe 800 DECISIONS ‘OF THE DEPARTMENT OF THE INTERIOR [61 L RD 


2 “Tn éonsidering the fepel points involved 3 in 1 the case, it seems es he ae: 
oa plain at the outset that the reason given by the Commissioner of the wee 
' General Land Office for the cancellation of the entries on September _ 


- 18,1860—i. e., that the: settlements had been. made “after the right of ee 


a the railroad attached”—did not pene a sound basis for the Commis- _ a. 


sioner’ Ss. action. 


As we have: ee seen, rive ise lands. were ‘within. ‘he - 


“ “indemnity limits of the grant made by the act of June 3, 1856. In ao ie 


| connection with other similar railroad land- -grant. acts, the Supreme - 
Court has held that a. grantee did not obtain: any rights as to lands 


situated within the indemnity limits of the grant unless and until os 
Se specific tracts within such limits were specially selected in the manner — os 


3 - prescribed by law to make up. for deficiencies that had been found 
to exist within the primary limits of the grant. Sz. Paul Ratiroad v. 


Winona Railroad, 112 U. 8. 720, 731-732 (1885) ; Brandon v. Ard, 
911 :U~ S. 14, 21 (1908) ; Osborn v. Froyseth, 216 U. Ss. ‘BTL, 577 (1910). 
- Here, the tracts with which we are concerned were never specially » 
- selected for indemnity purposes ‘under the. provisions of the 1856 act. 
Indeed, since there was no occasion. to determine whether deficiencies 
existed within the adj acent primary limits of the grant, there was 
never any opportunity. to select these lands for indemnity purposes... 
“It is clear, then, that. no rights were ever acquired under the 1856 act ~ 
in these tracts within the indemnity. limits of the er ant. Hence, the. 


Commissioner of the | ‘General Land Office was in error when: he, 


said on September ace 1860, that the settlements of the appellants’ 
original predecessors in. interest had been made “after the right of oe 
_ Tailroad attached.” 

- We turn now to a. eonadenacon. et ve feet ok a sichouet i 


; the reason given by the Commissioner of the General Land Office for — 


- the cancellation of these entries in 1860 was unsound, the actual can- 


~~ gellation of the entries was correct for a reason not stated. by: the = 
ee ‘Commissioner—i. e., the withdr awal of these lands from sale or loca- 
~~ tion by. the Commissioner of. the General Land Office on May 31, 1856, 


: 1 “which was. approximately 9 years before the appellants’ original Ess | 
le predecessors in interest: settled. on the lands and Sepia 3 pee ae 


years before the entries were made. - 


Itis reasonably to be inferred. that the withdrawal of May oi 1856, eo x 


ote “was made in anticipation. of the enactment 3 days. later of the railroad oe 


: land-grant act of June 8, 1856. In decisions relating to other similar 


eR statutes, the Supreme Court has held that officials of this Department : 


could not, in the absence of express statutory. authority, withdraw. fe 


ee lands. within the indemnity limits of a railroad land grant for. the «2 
‘purpose of protecting the possible future right of. the grantee ' to make caer 


ail cera, Seen In the event that deficiencies should be found to. o a : 
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exist within ie primary limits of the grant. Brandon V. ia supra _ 


ce (at p. 21); Osborn v. Froyseth, ue a a 574) 3 cf. Hewitt Vv. 
| Sohal, 180 U. S. 189 (1901). | 
Hence, it must be concluded that the Commusuaat of ‘he Genseal 


Land Office did not have the authority to withdraw these lands on 


May 31, 1856. As the withdrawal was invalid with regard to the 

lands now under consideration, it did not prevent otherwise proper 
- entries from being made on the lands. Brandon v. Ard, supra (at - 
p. 21); Osborn v. Froyseth, supra (at p. 576). It necessarily follows - 


het the existence of the invalid withdrawal cannot provide any sup- | | 


- port for the cancellation of these entries on _ September 13, 1860, and 
thatthe cancellation waserroneous. : | 
Each of the entrymen made final root. paid the ones price, 


od and was issued a final certificate.. Upon the performance: of these 


acts, each entryman. became vested with the equitable title to the land 
| covered by his entry. Ard. v. Brandon, 156.U. S. 587, 542 (1895); ~ 
Brandon v. Ard, supra (at pp. 18-19). Despite the purported can- 
cellation of the entries, the entrymen and their successors in interest? 
“are said by the appellants to have maintained unbroken possession’ 
of the lands and to have asserted at all times their unqualified claims 
to the lands. -In the absence of any controverting evidence tending 
to show abandonment of the entries, it appears that the entrymen 
and their successors in interest have retained the equitable title to 
their respective entries, and that the present holders of such interests: 
are entitled to have the entries reinstated and to obtain patents upon. 
applying for them? Cf. Lane v. Hoglund, 244 U.S. 174 (1917). 

- The existence of the oil and gas lease which was issued to Mr. 
McKenna and which i is now held by Mr. Reese does not present any 
obstacle to the granting. of the relief mentioned above. At the time. 
~when.the lease was issued, the equitable title (under | the factual situ- 
ation shown by the appellants) was in the appellants as the successors 
in interest to the entrymen, and the United States held only the bare 

legal title to the lands. Lands to which the United States holds only 


2But ef. United States v. Midwest Oil Company, 236 U. S. 459 (1915), concerning the 
‘implied power of the President under the Constitution to withdraw lands for public pur- 


' poses; and Solicitor’s opinion M-36144 (August 4, 1952). regarding the exercise by the. : 


, Secretary of the Interior of the President’s implied power in this respect. | 

3 After final: proof,: payment, and the issuance of a final certificate, | preemptive rights 
eugene transferable ; and the transferee ‘took ‘the’ same: -estate ‘that the entryman had. 
Hawley v. Diller, 178 U. S. 476, 485- 488 (1900); C. P. Cogswell, 3 L. D. 28, 26 (1884). 


.. 4 Although the Jands are now reported to be valuable for oil and gas, the appellants. — | 
_ eannot be. required to take the’ limited patent provided for by the ‘act of July 17, 1914 _ 


(30 U. S. C., 1946 ed., secs. 121-123), because their rights’ had vested prior’ to the ~ 


effective date of that statute and prior to any intimation that the lands were mineral in 


_ character. Wyoming v. United. States, 255 U. S. 489 ore : Columbus G. Peauh (on 
7 Popes tae); 48. L. D. 280, 286° (1921). . 
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Bae the bare legal title are not subj ect to leasing undet the Mineral Leasing 
ote Act. Solicitor’s opinion M-86051 (December 7,1950), 


- '. Accordingly, under the facts shown by the present rebérd ‘the out! a 

7 standing. oil and gas lease must be held: to have been issued without a 
| Jawful authority and to be subject to cancellation. : a ae 

Therefore, pursuant to the authority delegated to the Solicitor by. _ 


— Secretary of the Interior (sec. 23, Order: No. 2509, as revised ;.° 


- 17 F. R..6794), the decision of the Assistant Director ot the Bureau. oe 
~ of Land’ ‘Management is reversed, and the case is remanded to the ; 
Bureau of Land Management for further handling in accordance 2 Pa 


With this decision. tay ae og 
ee oe Maser G. Wares, 


- ator. eee 


; B. PROPOSED AMENDMENTS T0 THE CHARTER AND TO. oT 
- CONSTITUTION AND BYLAWS OF THE CADDO INDIAN TRIBE 


- x “Attomey Contracts—OKlahoma Indien Welfare ‘Act—Indian Regine : 
. tion Act. 7 Se re 


~ Section 3 of the Oklahoma Indian. Welfare Act. saa potuies be feferends: the 

- . provisions of the. Indian Reorganization Act prescribing what powers can: be 
- .. conferred upon an organized Indian.tribe. - . i 
: The provision in section 16 of. the Indian Reorganization es respecting ‘the’ 

: “exercise by ‘the. Secretary of the Interior of the authority to approve. for. 


a organized Indian tribes “the choice of counsel and fixing of fees”: is mauda- = 


a tory ; and it would not be permissible to insert an inconsistent provision in 


. the charter ofan Indian tribe organized under the Tadian: eae . 


: Act: or the. Oklahoma Indian Welfare Act.. 


- here is no requirement in-the Oklahoma Indian “Welfare ‘Act that any — a 
Me: sod scribed. percentage of the: eligible voters in an Indian tribe must participate _ s 7” 
- in an election to adopt a ‘constitution: and eign or to a amendments to Bae 


i a constitution: or. bylaws. : lie 
| As the Secretary of the Interior has not issued; “any rules or. regulations on | 


_..,eerhing-the amendment of constitutions and bylaws adopted by. Indian. tribes a . - 
ee pursuant to the Oklahoma Indian Welfare Act, it is proper to look. to ‘the = j 


oe constitution of the Caddo Indian Tribe to ‘determine what: procedures must . 
_-., be followed-in -the efopien of amendments to the cone une? and bylaws. of oe 


ete es that tribe, 


. i. 36155. “oh : ee 4 ee ve | _-Novmanen a1, 1952. 


| To THR eae OF “pee Awramrs,.. " 


-T-am returning to you the draft of 4 eae letter addressed i we 


: ihe Superintendent of the: Southern: Plains Agency,.i in which an-elec- | 


- tion would be called to‘enable the voters of the Caddo Indian Tribe of . 


Be Rte ee 


» Oklahoma to vote on proposed amendments to the charter and to -the a, | 


a - constitution _ bylaws of the tribe. 
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 Bareeeaph (ec) of section of the charter of the Caddo Indian Tribe | 
now provides that: | | 
In any attorney's contract bentatior ‘executed by the Tribe, the euigies of . 


attorneys and the fixing of fees shall’ be subject to the approval Of the ogee 
(OF the Interior. | : 


a It i is proposed that this is paragraph be amended to read as follows: 


In any attorney’s contract hereafter executed by the Tribe, the choice of 
attorneys and the fixing of fees shall be subject to the approval of the Secretary 
ef the Interior; provided, however, that in any contract with an attorney 
-authorizing him to demand, collect,. or sue for amounts due on loans made by the 
Tribe, and not subject to the provisions of 25 U. 8. C. 81, the choice of counsel 
and the fixing. of fees shall not be subject. to such approval. | - 


The Caddo Indian Tribe. was granted a charter of incorpomtien 
pursuant to the provisions of the Oklahoma Indian Welfare Act of 
June 26, 1936 os Stat. 196¢ i: Section 3 ee act provides in part 
as follows: | | co 2 | 

Meee ‘The Secreta of the Interior may issue to any such organized group a 
charter of incorporation * * *. Such charter may convey to the incorporated 
group, in addition to any powers which may properly be vested in a body corporate 
under the laws of the State of Oklahoma, the right * * * fo enjoy any other 
rights or privileges secured to an organized Indian tribe under the Act. of June 
— 18, 1934 (48. Stat. 984) *.* *, ae ; 


There is no specific mention in ‘the Ouiahona iden Welfare hes 
of the power to enter into contracts with attorneys. The powers which 
may be granted to. an Indian tribe under the Indian Reorganization: 
Act of June 18, 1984, have been incorporated by reference, however, 
into the Oklahoma Indian Welfare Act. The propriety of the pro- 
posed amendment to the charter of the Caddo Indian: Tribe which 
would relax the requirement for departmental approval of the choice 
of counsel and fixing. of fees must depend, therefore, upon the con- | 
_ struction put upon the provisions of the Indian Reorganization Act . 
un the employment of attorneys. . 

Section 16 of the Indian Reorganization Act (25 U.S. C., 1946 ed, 
_ sec. 476) provides, among other things, as follows: 


In. addition. to all powers vested in any. Indian tr ibe or tribal eousicil by cist: | 
ing law, the constitution adopted by said tribe shall also vest in such tribe or — 
its. tribal council the following rights and powers : To employ legal counsel, the ~ 
choice of counsel. and fixing. of Rees to be subject to the approval of the Secre- 
tary of the Interior Ck eh rn | = | ores are 


| 1 Authority to approve: contracts ‘betweeri aceaedes: aiid Indian’ tribes was dsiegaiea’ to 
the. Commissioner : of: Indian Affairs ie ea “Order No. eo ses Bae ante ae 
(1949 (14 F. R, 258, 260). ee 
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as eee (e) of section 4 of the charter of. thé Gaddo Indian Tribe; is: 


‘based upon this provision:of the Indian Reorganization Act. Having : 
determined to grant the Caddo Indians this statutory power, the Secre- 


at tary of the Interior cannot expand or restrict it. The provision ine 


~ section-16 of the Indian Reorganization Act respecting the exercise by | 
the. Secretary of the Interior of the: authority to approve “the choice 
of counsel and fixing of fees” is mandatory... Section 16 states plainly 


that every constitution granted to.an Indian tribe shail vest in the — 


ie tribe the powers: specified i in the section—including, of course, the power a 


| | to employ legal counsel subject to the Secretary’s ‘approval respecting: a 
the choice of counsel and the fixing of fees—and this has been con- 


o ~ strued as mandatory from the very. beginning.” Té would not be per> : : _ 


_tissible to avoid this plain statutory. directive by inserting an incon- ease 


- sistent: provision. in the charter of an organized ‘Indian tribe. 
tis my opinion, therefore, that it would be contrary to the: statutory Me 
S requirement discussed above—which’ has been incorporated by refer-. 
ence in the Oklahoma Indian Welfare Act—for the Secretary of the 
Interior to approve an amendment to the charter of the Caddo Indian: 
Tribe which would authorize the employment of attorneys for any pur-- 
pose without Sepa ele approval: os the choice Us aierneye ag 
| fixing: of fees. ) 
| | ae aie | 

-It appears that the suggested certifications of.the proposed amend- 
ments to the constitution and bylaws of the Caddo Indian Tribe are not 
in proper form. ‘They are apparently based on the assumption that 
at least 30 percent of those entitled to vote must vote. in the election. 
The provision insection.3 of the Oklahoma Indian’ Welfare Act requir- 

ing a total vote of at least 30 percent of those entitled to vote. oes 
~ however, only to the initial ratification of a charter. | 
. “So far as the adoption ofa constitution. and bylaws is - concerned, 
Section 3 provides: as. follows: : : 

Any recognized tribe or band of Indians residing. ‘in Oklahoma shall have the 
tight to. organize for its common welfare and to adopt a constitution: and bylaws, 


- under such rules and: regulations: as the Secretary of the Interior may se 7 
" seribe wea + st Git ane | 


2 See ‘“Mxplanatory. Menauandan’ on Drafting of Tribal 1 Constitutions,” jesdea: by the de~ 


, - partment, pp. 1 and 12: ‘There are, of course, several standard provisions which should 
be included in every constitution, in accordance with the terms of the Indian Reorganiza-.. - 


“tion “Act; “such, ‘as Provisions ° “on: the’ manner : of’ ‘adoption and. ratification,. ‘the manner of | | 


amendment, and those. tribal. powers: “which are enumerated’ ‘in: section 16 of the’ ‘Indian os ae 
Reorganization Act * *.*2? After mentioning ‘as the first . power: “the. power - to nego- | “ 2 


ine - tiate. with Government agencies, the memorandum proceeds. to state: “A. second power. 


- : which, by the,terms of. the Indian. Reorganization Act, is to. be included in every con- | 
. stitution. is: ‘the power ‘to employ. legal counsel, the choice of counsel. and. ae axing. of . a beeare| 


fees to be ‘subject to: the fe eae! af the Secretary of the interior: 22... ee 
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| No rules or regulations concerning the amendment of éanbtieutions . 
and bylaws adopted pursuant to the Oklahoma Indian Welfare Act 


have been issued by the Secretary. In order to determine what pro- 
- cedure must be followed in adopting amendments to the constitution 


~ and bylaws of the Caddo Indian. Tribe, reference must be made, there- 
fore, to the constitution itself. | 
- Article XI of the constitution of the Caddo indian Tribe ere 
that amendments to the constitution and bylaws may. be Proposes by 
7 either of two methods, and— a 


| ait approved by the Secretary of the Interior, shall be submitted toe a referendum 
vote of the adult members of the Tribe, and shall be’ effective if. ees by 
| a majority vote. rn coe 


Under this provision, an amendment to tie constitution or to the ee 3 
laws would be validly adopted if a majority of those voting in the 
election voted in favor of its adoption, and the number of voters a 
ticipating in the election would be immaterial. 

It is suggested that the following form be employed i in eee 
the proposed amendments : 


Pursuant to an order approved on ..-..__...__ by the ___.___...__.. Secretary 
-. of the Interior, the attached amendments II and III to the constitution and by- 
laws of the Caddo Indian Tribe of Oklahoma were submitted for ratification 
to the adult members of the Caddo Indian Tribe of Oklahoma, and on -----_---_ 
were duly adopted by a vote of __-_ for and —~__. against in the case of amend- 
ment II and by a vote of __-. for and __._ against in the case of amendment 
III, all in accordance with Article XI of the constitution of the Caddo Indian 
Tribe of Oklahoma. | 


Mastin G. Wars, 
| Soleector. 
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JOAN FORD 
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N oncompetitive Oil and Gas Lease—First Qualified Applicant—Correction 
of Defective Application—Cancellation of Lease. . 


- Where an application for a noncompetitive oil and gas lease is defective be- — 
cause it is not supported by an adequate remittance, or because it covers: 
a larger acreage than is. permitted under the departmental regulations, and 
the applicant cures the defect prior to the rejection of the application, the — 
application is. effective for priority purposes as of the date when the curative . 
action is received by the appropriate office of the Department. — | 
If the Department determines that.a tract of public land which is not within 
~ any known geological structure of a producing oil or gas field. will be made 
available for ofl and gas development, oe Department is under a mandatory 
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. _ duty, iepoted by statute, to. case the > land to the qualified person who first a 


‘submits a proper application. for ie | 
- Where a noncompetitive oil and gas lease was. erroneously issued to a junior. - 


wee applicant, ‘the Jease is subject to cancellation. ete eae 
APPEAL FROM. THE BUREAU OF LAND ‘MANAGEMENT | | 
The en Gas & Oi Corporation has appealed to the head of the 


‘Saniout from a decision dated October 11, 1951, by the Assistant - ie 


Director of the. Bureau. of Land Wi cagomeut, ‘which. affirmed the. 


ee action of the manager of the Land and Survey Office at. Cheyenne in 
ae rejecting the appellant’s. application (Wyoming 05908) for a non-. 
a - competitive. oil and gas lease on the. EYE sec. 31, T. 26 N., R. ae me 


OW: sixth principal meridan, Wyoming. aS are 
The appellant. filed its application on: April 9, 1951, ana submitted _ 
$80 to cover the filing fee and advance rental. On ‘April 12, 1951, 


‘ ; _ the manager ‘notified . Transco that its application was being “hel i s 
_ for suspension” because the payment was $10 less than the amount - 


; -Tequired. On ‘April oe. 1951, Transco paid the additional $10. ae 
‘In the meantime, however, Joan Ford, on April 9, 1951, eh alsé a 


es - filed an application (Wyoming 05952) | for a noncompetitive oil and 
+ 0 gas lease on the: EYE, sec. 31 , together with other lands. Bys anotice 
dated April 18, 1951, and received on. April 18, 1951, Mrs. Ford was . 


notified by the manager that. her application was Being held for. rejé ec- 


~~ tion because some of the land. applied for was either included in out- 
_ standing oil and gas leases or was “Deeded, Unrestricted Land.” The 
"manager allowed Mrs. Ford 15 days to withdraw’ the tracts in each 
unavailable category from. her application. Mrs. Ford filed: a with- 
drawal ‘of. those tracts.on April 30, 1951. Her application, as sub- 


| mitted, had included 2,755.71 acres. After the elimination of the 
leased and deeded. land, the application. included 1,068.89 acres. 
“On May 28, 1951, the: manager rejected Tvaniseo: s application on. 


the ground that it was not considered as filed until April 23,1951,the =~ 


date on. which the deficiency. of $10 was. paid, whereas Mrs, Ford’s = 


application was filed and the filing fee and advance rental were paid — 


by her on April 9, ‘L951. A lease” was. issued to. Mrs. Ford effective 


— July 1,1951. , i 
| Mranseo. took a imaly ore ‘6 ide head of the uae of. Tana | 


ay “Management; and when the Assistant Director affirmed the manager’s. — ; 


lei the present appeal to the head of the Department wastaken, . 
At the time when the Transco: and Ford applications were pee the oe 


- pertinent regulations provided, in part, as follows: 


(dad) * * * ‘Hach. offer. [application] must: be: for an area, of not more ‘than | 
2,560 acres, except: where the rule of approximation applies. . SL, 
+» (@): Each offers when first filed, shall be sccombanied by: 
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(ty a filing fe of $10 which will be retained as a service. charge even. though 
the offer should be rejected or withdrawn either in whole or in part. 


(2): Full payment of the first year’s rental ‘based on the total acreage: if known, 
and if not known, on the basis of 40 acres for each smallest legal subdivision. 


(g) ver offer will be rejected and returned to the offeror with any rental paid, 
and it will confer no priority if it is not filled in and accompanied by the. pay- 
ments and documents required by the regulations in Parts 191 and 192 and the. 
instructions: printed on the lease form * * *. [43 CFR 192.42 (d), (e), (g),- 
as amended November 29, 1950, 15 F. R. 8583. ie | | 

. Paragraph 9 of the general instructions cna on the lease form 
which the appellant and Mrs. Ford severally submitted as an app ace: 
tion or offer declared in pertinent part that— | | 

The offer will be rejected and returned. to the offeror with any. ental si 
and will afford the applicant no priority if: * * * (b) The total acreage exceeds | 
2.560 acres * * *, (c) The fall filing” fee and the- first year’s rental do not 
accompany the offer ee ; . 

_ Under the plain language appearing in the regulations and instruc- 
tions, each of the applications with which we are concerned was obvi- 
sty defective—the Transco application becatise it was not supported 
by an adequate. remittance and the Ford application because it covered 
more than 2,560 acres of land.- Accordingly, both of the applications | 
were clearly subj ect to prompt rejection. — 

However, the manager did not reject either application. 'Transco’s 
application was held in suspension, and Mrs. Ford was allowed 15 
days within which to eliminate the excess acreage from her applica- 
tion. Thereafter, as previously indicated, Transco, on April 23, 1951, 
_ paid the deficiency of $10 in order to. bring its tender up to the 
amount prescribed by the regulations; and Mrs. Ford on April 30, 
1951, eliminated the excess acreage from her application. 

Section 17 of the Mineral Leasing Act (30 U.S. C., 1946 ed., sec. 
296) provides, in pertinent part, as follows: 


$e R When the lands to be leased are not within any known eabtesical struc 
ture of a producing: oil or gas field, the-person first making application for the 


als 


lease who is ee to hold a lease ee shall be entitled to a lease of such 
This provision of a is imnaaterys in nature. - Tf the Secretary (or 
his delegate) decides, in his discretion, to lease such land for-oil and. 
gas development, he is required by this statutory directive to lease it 
to the first qualified person making a proper application for the lease. 
Bettie H. Reid et ano., A-26330 (February 4, yee) . LD, 1; John 


OF, Deeds et ano. A-26987 (June 26, 1952)... 


‘Transco, by correcting its application before’ the ne was : , 
rejected, had a proper application on file as of April 23,1951. “Mrs. | 


‘ z i face a Bey f ‘i ity 
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ae | Ford also corrected her » application, but: this was s not done until Apsil i - 
80, 1951. mie 
| Therefore: Te naseors was s the first Ree to Abie a , proper Papi: re: 


- oe for the: land involved i In this proceeding. - af ames. Des Autels, toe 


> A-26045, (November 14, 1951) 60 I. D.. 513; Adah Ge Macauley, ak : * 
— A-26419 (September 3, 1952). It follows that, unless. Transco-was 


* _ 7 disqualified for some reason. not apparent in this record, it was entitled oe ? : i 
one under the law to receive an oil and gas lease on the EWYEY, sec, 381.0. 


_. ‘Under these circumstances, the. outstanding lease, which purported : aa 2 
15 come into existence as of J uly 1, 1951, and to confer on Mrs. Ford,. eu 


the j junior applicant, oil and gas. rights respecting the EIA B14 sec, 31, tebe? 


ia must be regarded as. having been issued without authority. of law; and, 


indeed, in. contravention of the plain. statutory mandate. . Such an 
oil and. gas. lease 3 is: subject, to cancellation. Bettie i. Reid et ano. oy | 
‘supra. = 

Therefore, aurea to: ase snort delegated to me by. ths ‘Bec: | 


.. retary of the Interior (sec. 23, Order No. 2509, as revised; 17 F. BR. 


6794), the Assistant Director’s decision i 1s eet. and. the case 1s 
remanded to the Bureau. of Land Management for further proceed- : 
ings not inconsistent with this decision. \ 


- Mast G. Wars, 


US olicitor.. ‘ | 


CLAIM OF MARILYNN TRUSCOTT AND SOLVEIG C. EVANS ae 
Tnrigation Claim—Project Plan—Transfer of Project Before Completion of 
Construction—Responsibility. for Operation. , 


Damage caused by the operation or ‘Waintenance of a project: ‘consbhucted by 
the Bureau of Reclamation, but operated or maintained at the time of the 
damage by an entity. other than the Bureau of Reclamation, is outside the 
scope - of the ‘provision in ‘the annual appropriation: act providing for the 
payment of damages resulting from ence nee of the Bureau. of ‘Reclama- 
tion.” 

The funds now panpropwater for the activities of the: Bureau of Reclamation 

: should not be. charged. with damages. resulting from a failure by other 
entities. to execute. a plan of construction that the: Bureau was precluded. - 

| from completing | in due. course... ae a. eae = 


et Tass ) ~~ is ie < ae aes | - Jawuay 15, 1958, 


~ Marilynn ‘ascot. aad Solveiz O. Tana) % Keeley and McBiwain; : - 


i ‘Deer Lodge,. Montana, filed a claim against the United. States about: 


October 22,1951, in the amount of $7,500 for compensation. because Po 


of damage to their land and buildings in the S14 sec. 28; T. 14 N., a 
ar 54 E., Montana oe prasad allegedly. cased aby SPAS ee 
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conditions i in i the Buffalo Rapids project of the Bureau of Reclamati ion. 


“Presumably, since thé amount of the claim is in excess of $1,000, = | 


which places it beyond my jurisdiction to consider under the Federal 
Tort Claims Act (28 U.S. C. sec. 2671 e¢ seq. ), and. negligence was — 


not alleged, the claim was filed under the provision of the annual In- — 


terior Department appropriation act: which makes funds available for 


a the ‘payment. of claims based upon property damage “ arising ‘out of © 


activities of the Bureau of Reclamation.” Under this provision, Tam. 


- authorized to award compensation for damages resulting from activ- 


ities of the Bureau of Reclamation where no negligence was present. 
The First Division of the Buffalo Rapids project extends along the | 
west bank of the Yellowstone River in Dawson and Prairie Counties, 
Montana. Along the river in this area, according to a report of the 
7 Geological. Survey entitled “Ground. Water Factors Affecting the 
- Drainage of Area 2, First Division, Buffalo Rapids Irrigation Project, : 
Montana,” dated April 1951, the land rises in a series at four terraces. 
The complainants’ land is located: on the lowest terrace, } No. des The | 
main project canal is on terrace 3, which is narrow in thisarea, | 
It appears that a substantial area of land on terrace 1, including 100° 


acres belonging to the complainants, has become waterlogged since the 


inception. ae the project, and that the main canal on terrace 3 is a pri-. 
mary source of the water responsible for this condition. AS stated - . 
on page 31 of the Geological Survey report mentioned above: . | 


Leakage from the main canal and precipitation are: the only’ possible sources | 


-- of recharge to the gravels that underlie terraces 3 and 4. As highly permeable : 


materials lie between the bottom of the main canal and the water table above the © 
waterlogged area * * * and as the rise of the level of ground water in ter Tace _ 


1 reportedly has. occurred since irrigation was begun, it is not surprising that. the. = 


studies of canal leakage that. ‘were made by. the Bureau of Reclamation in. 1950. 
—* = & show that some water i is lost from the canal by seepage. Although the loss — 


of water is small in comparison with standard permissible rates of leakage, it | 7 


- ig nonetheless sizeable in terms of ground-water recharge. * * *— 


To determine whether, i in view of these. physical data, the complain, | i 
ants should be awarded damages for the undisputed seeping of their — 
land, it is necessary to examine the history of the projept 3 in some de- : 
tail. : | 


The record shows that umn of the First Divi oe as ib 7 


Was formerly called, the Glendive Unit—of the Buffalo Rapids project 

was initiated by the Bureau of Reclamation under the Kmergency Re-' . 
lief Appropriation Act of 1937 (50 Stat. 352). The finding of feasi- _ 
_ bility, submitted by the Acting Secretary of the Interior on June 16, 


(1937 (Bureau of Reclamation Project Feasibilities and Authoriza-. ~ 


| tions, pp. 75, 76), called for an unlined canal, excavated through earth — 
in the most part, with priming and paddling substituted for the canal. 
7 330185559 ee 
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eee lining, Tes was, 5 recognized that substantial drainage problems would ao ae 
= occur, and } provision was made for a drainage Seyeem in the following a 
language: : As Pec —a * 
(5) A drainage system: which will need 46 be started shortiy. ae water is de _ 


: a - 


 livered_ and. the: eonstr uction of which may be extended. over a pe of years: 


until all of the unit is under irrigation. 


a The “Report, on Buffalo Rapids Triigation Project: ‘Montana, ” » by - 
ah Ascent Engineer R. R. Robertson and dated August: 1935, ele He oo 
i formed the basis of the 1987 finding: of: feasibility, considered this prob- oe << 


= Jem j in some. detail. Quoting from page: 50 of the report: 


eh On practically alt. irrigation projects, there: are. certain: areas whose: eubenil” a 
| formations are such that eventually the discharge capacity. of the subterranean Bees 
-wasteways is exceeded by the additional load due to: irrigation. The water table _ 


_ then. rises until the. surface is encrusted by the process of eapillary evaporation 


_ with, such alkali salts as may be in the soil and the water, or it may flood the és 
y root zone’ and. create a marsh. ‘In either event productivity is: destroyed until a 
- drains lower and maintain the water. table at safe elevations.’ _ ae. 
Drainage problems. will eventually. develop on parts | of the ‘Buffalo Rapids 
ots “Project. An item has been. included. in the construction cost for this purpose at ~ 
the rate of $15 per acre. * RO safe : ee . 


S Tt will thus ‘be. seen ‘that the Buréau of Reclamation’ S ie for ths ees 
construction of the project contemplated the construction of drains — 


when and: as the need for: them became apparent. during the existence 


é : duet the land development. program and the arrangements for settlement, repay- 


a ment, and project. operation; * * *. (Project. Feasibilities, ete., ‘supra, p. 83.) 


. Pursuant to. this approved plan, on November 19, 1942, upon substan- — 
tial completion; of the. irrigation works, ‘including the distribution. sys- 


of the project. This scheme for the orderly construction ofa drainage _ 
system either by the Bureau of Reclamation or under its supervision __ 
was, however, interrupted. On April 10, 1940, the Secretary of the .. 

- Interior proposed.a plan to bring the. project ander the Water Conser- _ 

vation and Utilization Act (54 Stat. 1119, 16 U.S. C. sec. 590y), and ~ 

on May 15, 1940, the President: or the ace es the 
ee following language: | i a a ne | | 
"I -recommend * * * that. the Bureau. of : Reclamation ‘continue to act as the. a 
oe, construction agency ; that the bureaus of ‘the Department. of Agriculture con- 


tem, the Department. of the Interior transferred them to the Depart- 


| _ ment oS Seueuloine: for operation. and maintenance and for the nego- — 


. of the Department of the. Interior. Wade: article f of the agreement, | 
the! Secretary. of Agriculture undertook “the responsibility: for. the. 
OS ‘completion of construction of the proj ject in so far as funds are made 
~ available therefor. ee Of the funds: allocated to the Bureau. of ‘Reclama-~_ | 
poe. tion for r expenditure ¢ on. the Brojest, all sums remaining: ‘unexpen d ed ; 
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and unobligated were transferred to the. Department of Agriculture, 
to be used in accordance with their allocated purpose. 

The Farm Security Administration of the Department of Agri- 
culture shortly thereafter, on May 3, 1948, entered into an agreement - 
with the Buffalo Rapids Farms Association, a corporation, whereby 
the association leased the project system and facilities, and agreed to 
operate and maintain them in the following language : | 


3. * * * The Association. agrees to care for, operate and maintain the system 
and facilities in accordance with rules and regulations now or hereafter pre- 
scribed by the Secretary of Agriculture ; and agrees. to keep and maintain dur- 
ing the life of this contract and to redeliver to the Government at the termina-. 
tion thereof, said system and facilities in as good and efficient condition as is the 
case at the date of this contract, and further agrees to maintain the system at 
_its present carrying capacity and redeliver the same without diminution thereof 
at the expiration of this contract, provided, however, that the Association shall 
not be liable to make extraordinary and excessive repairs unless the same shall 
be caused by the malfeasance, misfeasance, or non-feasance of the Association, 
its officers or agents. : 


The agreement contained two additional peices which have a bear- 
ing upon the extent of the managerial responsibility assumed by the 
Association, and indirectly by the Department of Agriculture under, 
the transfer agreement. These articles are as follows: 


10. The Association agrees, upon demand by the Government, to purchase a | 
policy or policies of public liability and property damage insurance issued by com- 
panies approved by the Government, with limits of $5,000 for any one person 
and $10,000 for any one accident and with coverage adequate to protect the Asso- 
ciation from any claim for personal injury or property damage arising out of or 
incident to the control, care, operation and maintenance of the said ala and 
facilities. : | | 

* a oe a, % er: 

i6.. The Association hereby waives any and all claims for damage against the 
Government arising from the activity or inactivity of any of the agents of the: 
- Government and will indemnify and save harmless the United States, its officers 
and agents, from any and all claims for damages of whatsoever nature arising 
out of the care, operation and maintenance of said system and facilities and all 
other activities undertaken by the Association in connection therewith or pertain- | 
ing thereto. 


Under section 3 (c) of the Water Ctiewston and. Welton Act, 
as amended, supra, a memorandum of understanding was subsequently | 
entered into by the Department of the Interior and the Department. of 
Agriculture, whereby supervision and control of the irrigation system 
_-was retransferred to the Department of the Interior on April 15, 1948. 
The lease under which the Buffalo Rapids Farms Association operated 
and maintained the irrigation system was continued, with the Depart- 
ment of the Interior substituted for the Department of pc ueura 
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‘The evidence} is lea: 1 think, ‘that it is s project w water ahich his satu: : ; : 


- tae the claimants’ land: ‘and that a primary source of the water is — 


leakage from the main Gaal. If the Bureau of Reclamation’s plansfor 


the construction of the project had ended with the completion of the — 
main and branch canals and the laterals, it would have at least been 
arguable that the seepage was the inevitable result of operating a canal 
so constructed by the Bureau of Reclamation that it leaked, and that 
the damage therefore consequentially flowed from the construction 7 
activities of the Bureau of Reclamation. _ aed 

- However, as repeatedly shown in the record, the Bureau of Reclama- 
tion, anticipating that there would be drainage problems in some areas - 
- of the project, planned to construct drainage devices as they were 


needed to compensate for the expected leakage from the canal. When 


operation of the project was transferred to the Department of Agri-. ; 


oe culture, construction funds were also transferred, and the principal — | 
items of construction Tempining at that time related to the drainage a 


= system. | eae 
The record. includes a “memorandum co the tas manager. to a 


ere the regional director, . Region. 6, Bureau of Reclamation, dated Sep- a 


tember 23, 1952, containing assurances that even at this late date - - 
drainage of the seeped land. by. facilities. recently. constructed for that. 
purpose should restore 31 acres of the land to their original value 


- for agricultural purposes. On the basis of this memorandum and — 3 - 
_ the evidence showing that the drainage system was originally planned 


as part of the completed project, it seems reasonable to conclude that’ 


3 timely construction of drains for the’ claimants’ lands: would have ; te 


- | prevented the damage upon which the claim is based. 


There is no evidence in the record. that. seepage oe the canal Tel oye * 

_ progressed to the point that claimants’ land was being waterlogged. 2 

in 1942, when: operation. of the project was turned over to the Depart- oe 
ment: of Agriculture, or that,. without an unreasonable amount of — 


investigation and. drilling of test wells, adequate drains to prevent 
seepage could have been undertaken prior to the transfer in 1942. In 
fact, the evidence shows that a fair crop of alfalfa v was grown on the 
; damaged area as recently as 1946. } ca 
akin order for me to make an award under the provisions of the an- ~ 
nual appropriation act, the damages must have resulted from “activi- 
ties of the Bureau of “Reclamation,” which could only: have been 1 in 
relation to construction, operation, or maintenance. 

“If it is assumed that. the damage resulted from the operation or 
maintenance of the project: or the canal, it is clear from the facts set. _ 
forth above that no damage occurred during the period when the _ 
~ Bureau of Reclamation was operating the project, and that from No- 


i veraber 1 19, 1949, until the present time, the operation: and maintenance a 
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of the canal have been the responsibility of entities since than the 
Bureau of Reclamation. Any damage caused by the operation or 


maintenance of the project, therefore, would not have resulted from | | 


- “activities of the Bureau of Reclamation” and would be outside the 
scope of the appropriation act. 

If, on the other hand, it is assumed that the damage is attributable 
to the construction aclivities of the Bureau of Reclanauen, because > 
it constructed a leaky canal through permeable soil without providing 
drainage, I do not believe that it would be proper to make an award, — 
_ because the responsibility for completing the construction was trans- 

ferred from the Bureau of Reclamation before it was able to put into — 
effect its authorized plan for the project, including the drainage sys- 
tem which would have offset the seepage from the canal. The funds 


_... now appropriated for the activities of the Bureau of Reclamation — 


should not, in my opinion, be charged with any damages resulting 
from a failune: ‘by other entities to execute a plan of construction. that — 
the pune was precluded from completing: in due course. 


DETERMINATION — 


‘harstors. in accordance with the provisions of hs Interior De- 
partment Appropriation Act, 1953, and the authority delegated to 
me by the Secretary of the toe (sec. 22,’ Order No. 2509, as 
amended; 17 F. R. 6798), I determine that: (a) Marilynn Truscott 

and Solveie ©. Evans have suffered no damages for which they are 

_ entitled to compensation under the provisions of the Interior Depart-_ 
ment Appropriation Act, 1953; and (6) the claim of Marilynn eae 
coe and: Solveig C. Eyans must be denied. | 


Mastin G. Wurm, | 
Solicitor. 


PHILLIPS PETROLEUM COMPANY 
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Oil and Gas Leases—Railroad Rights-of-Way—Act of May 91, 1930— 


Mineral Leasing Act—Statutory Construction. 


“Where the Congress has accepted an administrative construction of a statute 
_and confirmed it through the enactment of further legislation because of 
it, the administrative agency cannot thereafter: change. ‘the- -statutory con- 
struction. 

By virtue of administrative interpretation, aicanted and éouammed by Con- 

“.- gress, the Mineral Leasing Act of 1920 is inapplicable to oil and gas deposits 
_ underlying railroad rights- -of-way acquired pursuant to the act of March 3, 
_ 1875. 
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. An oil and gas lease issued under the Mineral Leasing Act does not include the 
. oil and gas: deposits underlying a railroad right-o f-way which crosses the 


- leased. tract, even. though. the. lease. does not expr ay except such, L denosits 4 4 


|.» fromits coverage... . ra 
= : The act of May 21, 1930, provides the panacive caahbelty: for the. aati: of 7 
oil and gas deposits underlying railroad rights-of-way: acquired UENO 
__ tothe act of March 8, 1875. 7 
~The fact that an. oil and gas lease on land penicae +0. a railroad right-of- 
na way was issued at. a time when. the: departmental regulations ‘under the ; 
act of May. 21, 1930, provided that leases would be issued on oil and gas — 
. deposits in rights-of-way only if drainage was present or threatened with-_ 
- out any obligation . upon. the. part of the. drainer to. pay. the Government a : 
-_ . royalty of at least 12% percent on’ the drainage does not vest in the holder | 
. Of such lease, or of a preference-right lease based. upon it, a contractual 
"right to demand continued observance of the restrictions after their elimina- 
a tion from the regulations. Sy Pa : ee Oe . 


APPEAL FROW THE BUREAU oF LAND. MANAGEMENT 


os The (Ghicaza and North Western Railway Company holds, by suc- 
cession, a right-of-way for railroad purposes across the W1,NW14 
(comprising lots 4 and 5) sec. 6, T. 33 N., R. 75 W., 6th. P. M., Wyo- 
ming. The right-of-way, which is. 200 feet, in mat was sedi 
on November 29, 1886, by a predecessor of the railroad pee to 
the act of March 3, 1875. (43 U.S. C., 1946 ed., secs, 934-939). 

The Wi4 NWY, sec: 6 is included, ‘topether “with other land, in a non- 
competitive oil and gas lease. (Wyoming 0249) which was issued to the 
Phillips Petroleum Company on May 1, 1950, pursuant to section 17. 
‘of the Mineral Leasing Act of 1920, as amended. (80.U. 8. C., 1946 ed., 

sec. 226) 2: No reference to the right- -of-way is made in the jesse, | 

On November 19, 1951, the railroad company applied. pursuant to. 
the act of May 21, 1930 (30 U.S. C., 1946 ed., secs. 301-306), for a 

lease on the oil and gas deposits underlying the right- of-way across 

the WIANW1, sec. 6. In accordance with that act, the Assistant 
2 Director of the Bureau of Land Management, by a letter dated Feb- 

ruary 5, 1952, notified Phillips of the application and invited. Phillips, 

oo as: lessee of the. adjoining: lands,” to submit an offer or bid of the 
amount. of compensatory royalty that it would. pay for the extrac- 


— tion,. through wells in. its adjoining lands, of the oil and gas deposits 


under the railroad right- -of-way. across the WYyNWi sec. 6.. The -- 
Assistant Director also. asked the railroad company, by a separate = 
letter of the same date, to submit an offer of the amount. of royalty 
| ‘that it. would pay ifs a lease for the oil and § gas deposits were issued to it. — 


‘41 Phillips’ lease was: issued as a preference- -right lease in accordance with section 1 of 
~the aét-of ‘July. 29; 1942. (56 Stat.:726); and: was based. ‘upon noncompetitive oil and gas 
Tease, Cheyenne 068637, -which had ‘been. issued to. Anna. N. Brimmer on Bley. 4, 1945, 
pursuant to section 1v of the. Mineral Leasing Act. Beaks Ut hiya uOS ae 
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| On March B, 1952, Phillips filed a protest against ahs action taken u 

In. the Assistant’ Director’: 's letters of February 5, 1952, and asked for 

~ reconsideration of the action. The ground of the protest was that 
~ Phillips” lease. already included the oil and gas deposits underlying _ 

the railroad right-of-way across the WiLNWi, sec. 6. 

On June 24, 1952, the Assistant Director of the Bureau of Land 
Management dismissed the protest. ep thereupon. appealed 
to the head of the Department. | 

The appellant’s basic contention is ‘that the Mineral Leasing. Act 
of 1920 and the act of May 21, 1930, confer overlapping or concurrent 
authority upon. the. Secretary. of the Interior to issue leases covering 
oil and gas deposits underlying railroad rights-of-way granted under 
the 1875 act, and that, as the Secretary has already leased the oil and 
gas underlying the right-of-way in question to the appellant pursuant 
to the Mineral Leasing Act of 1920, he no longer has authority to - 
issue a lease for the same deposits pursuant to the 1930 act. a 
The scope of the respective statutes with which we are concerned 
-is indicated in the first section of each statute. 

‘Section 1. of the Mineral Leasing Act, as ae enacted « on 
| February 25, 1920 (41 Stat. 437 ), provided: in part, as follows: 

* * * deposits of. * & * oj] * * * or gas, and lands péntainine such deposits: 
owned by the United States, including those in national forests, but excluding 
‘lands acquired under the Act known as the Appalachian Forest Act * * * and — 
those in national parks, and in lands withdrawn or reserved for military or 
naval uses or purposes, * * * shall be subject: to disposition in the form and 
‘Manner provided by this. Act EEE fy, re 


This language remained faa canal until the section ¥ was amended by | 
the act of August 8, 1946 (60 Stat. 950). The present version of sec- 
_ tion 1 of the Mineral Leasing Act reads, in pertinent part, as follows: 


is # deposits of # * * oi] * * * or gas, and lands ‘containing: such deposits 
: owned by the United. States, including those in national forests, but excluding 
lands acquired under the Act known as the Appalachian Forest Act, * * * and 
those in incorporated cities, towns, and villages and in national parks and monu- 
ments, . those acquired, under other ‘Acts subsequent to. February 25, 1920, and 
lands within the naval petroleum and oil-shale reserves, * * * shall be pune 
to disposition i in the form and manner provided by. this Act. +e Ss, Bee % 


Section 1 of the act of May 21, 1930, provides, 3 in part, as follows: : 


ee eo _whenever the Secretary of the Interior shall deem it to be consistent 
with the public interest he is authorized to: lease deposits of oil and gas in or 
‘under lands: embraced. in ‘railroad or other rights of way acquired under any 
law of the United States, whether the same be a- base fee’ or mere easement See, 


The background leading up to the enactment. of the 1930 act is 
“important in dealing: with: the problem before u Us. 
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“Th 1915, 5B. years prior to the: enactment of the Mineral Leasing Act, ee 


ce he ‘Supreme Court held in the case of Rio. Grande Western Railroad > 


"Go. ¥. Stringham, 239 °U. S. 44, 47, that the right- of: way granted by > 


ee the act of March 3, 187 5, supra, “is neither: a mere ‘easement, nora fee — 
| simple. absolute, but a, Tegited: fee, made on an implied condition of — 


a -reverter. i in the: event that the company. ceases to use or retain the land ae 


_. for the purposes. for which it is granted, and carries with it the inei- - 

a dents and. remedies usually attending thefee.”. i. - | 
es ay. es few years: after the enactment of the. Minéral Lassing ee ‘the | 
ae “question arose as to whether the Secretary of the Interior had authority | 


to. issue an oil and gas pr ospecting permit under the. Mineral Leasing - 


k 2 re | Act. for Jand. included i in a reservoir right-of- ~way granted | under the | | 
“. saet of March 3, 1891. (43 U.S. C., 1946 ed., sec. 946). “It was held i ina. 
: departmental decision: that the. 1891 act was to be given the. same con- 


: . struction as the 1875 act, that the reservoir right-of-way was a limited - 
cae fee, and that the Secretary had no authority to issue the permit. Wind- 


os sor Reservoir and Canal Company v. i iller, 51 L. D. 27. (1928) ; mie 


rehearing, 51 L. D. 305 (1925). ‘The view was expressed, however, 


that. “The title to such [mineral] deposits Lin, the right-of-way]. re- 
. mains in the United. States, subject only to such disposition « as may: be 


authorized by. law.” [51 L. D., at p. 34] | . 
The 1995, departmental deviston, therefore, coanied te a ide : 
| “that the Mineral. Leasing Act, sithough: purporting to apply to oil and 
gas deposits “owned by the. United States,” did not apply to: deposits of | 

oil and gas underlying rights-of-way granted under the 1891 and 187 5 
» acts, despite the fact that the United States owned stich deposits. » 
a ‘This was the view of the Department: when, on December 27,1929, 
"Secretary: Wilbur submitted to the Congress a draft of: a proposed. 


ee “ pill to authorize the leasing of oil and: gas deposits: under lying ease-. 
- mnents and. rights- of-way.” ‘Section 1 of the proposed bill contained the — 


identical. language that is now-contained in the excerpt. quoted. above 


: a oe from section 1 of the 1980-act. In his letter of transmittal, Secretary 
_. Wilbur stated that “Because of the lack of such authority i in the De- 


partment. [to. lease the'oil and gas deposits underlying rights- of-way], - 


Sethe oil and gas. can ‘be: drained - from easement.and: right of way lands og 3 


: oe = : without. remuneration to or control by the Government.” ” a Rept. ce 
re a No. 520, T1ist Cong., 2d sess. ) ae 


. The bill suggested by the Departinent’y was ‘fhtreduead | in the Gon f 


7 Pe ; : ae as H. R. 8154 and S. 3074. Ina report. dated Je anuary Tf; 1930, | 
on H.R. 8154, ‘Secretary. Wilbur sent to the House Committee:on ‘Pub- ae & 


oan Lands a-memorandum dated January 11, 1980 , by the Commissioner — 


a me of the General Land Office, which, after pointing out, that the courts ao 
_ pea held a » might of way. to be a Timited fee, stated that neither ithe’ : 
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| noldse of thie right-of-way nor the owner of the reversion ia pune 
under existing legislation to-mine any minerals in. the land. (H. Rept. - 


No. 268, ist Cong., 2d. sess.). The House and Senate committees _ ° 
: adopted, in substance; the Department’s po in n Tecoramending « en- 


-actment of the proposed legislation. - | | 
+H. R. 8154 was debated at some length on Hie floor of the House an | 
of the Senate. Fairly extensive excerpts from the debate have been - 


_ attached to the appellant’s brief. The debate indicates quite clearly =f 


that the enactment of H. R. 8154 was believed to be necessary in order’ 
to resolve a situation in which neither the holder of a right-of-way 


nor the United States had- authority to develop the mineral deposits 


underlying the right- of- ways because of the nature of the might “of “way. : 
_ grant. | | 
From the are aeacont it 1s aia eadene that ee Con: | 
gress, in enacting the act of May 21,.1930, adopted the Department’s 
construction of the Mineral Leasing jae was that, despite the 
broad language contained in section 1 of that act, the act did not.confer 
any authority upon the Secretary to lease oil and. gas deposits under- 
_ lying rights-of-way. granted by the 1875 act and other similar legisla- 
tion.? Itis clear, therefore, that the 1930 act was proposed and enacted, 
not with the intent to supplement or to supplant the Secretary’s au- 
thority under the Mineral Leasing Act of 1920, but with the intent of 
supplying. authority:that was deemed to be. previously. nonexistent. 
_ Further evidence of the Department’s position is to be found in the. 
case of Charles A. Son et al., 53 I. D. 270 (1981), decided. less than 
a year after the. passage of the: 1980 act.. In that case, Mr. Son and 
others protested an order dated December 9, 1930, by the Commis- 
sioner of the General Land Office requiring ‘the submiicion: of bids — 


under the 1930 act for an oil and gas lease on a railroad right-of-way 


granted under the 1875 act. ‘The protestants asserted, among other . 


| : contentions, that the oil and gas in the right-of- -way was already in- 
cluded in a lease which had been issued:to them on November 7, 1929, 
pursuant to the Mineral Leasing Act for the quarter-section of land. ar 


crossed by ‘the right-of- -way. The Department held’ that, although ; 
the existing lease deséribed the entire quarter-section without except- 


ing the right-of- “way, nonetheless the right-of- -way was a limited fee _ 
and the minerals in it were not iclnded 3 in the lease. This clearly 


constituted :a: holding that the Mineral Leasing Act did not cover oil | 
and gas deposits in a right-of- “way granted under the 1875 act. Of. 


3 It is settled that deunaeqiene legislation may. be considered, to. assist in. the: seieemee: 
tion of prior. legislation upon the same tsubject.” _Marchie Tiger v. Western Investment 
 Ca., 221 U. 8. 286, 309 aaa hb Great Northern Raikwoay nee v. United States,. 315 | 
U. 8. 262, 276 (igs). | es | | 
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| . . A. Otis Birch et at, 8 % D. 389, (1981) ; on rehearing, 5 53 I. D. 340 a. 
(1981). . : a 
| This was ; the Guintied Sbtsinias until F spray 9: 1949, On that 


| - date, in Great Northern Railway Co. ve United States, 315: U. S. 262, — 


the. Supreme: Court overruled the Stringham case and held that the . 
right-ol-way granted by the 187 5 act 1 1s: not a. limited fee but only 

- an easement. : | oo | 
Three years: later, as previously statod (footnote: 1, supra), a ee 
_ covering: the land involved in. this proceeding was isstied to Anna N. 
Brimmer. The Brimmer lease, like the subsequent preference-right 
lease on the same land that’ was issued to the appellant as the holder - 
_..of the Brimmer lease, did not contain any reference to une Het of- 
ms way across the W1ZNW'4 sec: 6. a. 4 7 
The crucial. question in. this eee 18 what ‘effect, the ret | 
as N orthern decision had upon: the interpretation: of the Mineral Leasing — 


_ Act that had obtained up to the date of that decision (i. e., that: the. o 
Mineral Leasing Act. was not: applicable. to oil: and. ae deposits in a 


: ights- -of-way gr anted under the 1875 piehe 


- It may ‘be noted at: the: outset. that. the eu N pethiern decision: did hag? 


. not affect: the applicability of the 1930 act to: oil and gas deposits In 
railroad rights-of-way granted under the 1875 act. The 1930 act’ was 


-. expressly made. applicable to oil and. gas deposits in railroad: and 
. other: rights- of-way ‘ ‘whether the same be a: base fee ‘or mere ease- 

_ ment.”’* Moreover, the. Supreme cour stated specifically in Lae Great ca. 
| : Northern decision: a eo Oe eg ee I 


Since petitioner’ s right of way i is bits an 1 easement: it as: no. Friehe to the ‘imider: 2 


ds iying’ oil and. minerals, . - This: result does: not freeze the oil and minerals in place. .2 


_ Petitioner is free to develop them. under a: lease: executed ‘Dursuant | to. the: oy poe 


of May 21, 1930 ak, [315 UL Se, at p. 279.1. 


et tad do not believe that the Great v pie horn dic con vcd to eee he - | 
= Mineral Leasing Act applicable, along with the: 1930 act, to oil and a 


gas: deposits underlying the rights-of-way granted by the 1875 aet: 
As we have seen, the 1930 act: had been enacted some 12 years pre-. 
: viously to provide an authority which had theretofore been deemed 
not to exist. .The legislative history of the 1930 act shows that its 
enactment constituted an acceptance and confirmation 1 by Congress 


. * The reason ‘for. the inclusion in the 1930 act of this clause, “pitch was drafted by the 


Department, is not entirely” clear; . The only explanation for it appears in.a letter dated 
. February 18, 1930, from Secretary Wilbur to Representative Cramton, in which he referred 


to rights- of-way or easements granted to canal or ditch companies under the act of March | 
3, 1891; or similar ‘acts “which are more nearly. ‘ in the nature of easements * * *,” ~ 
This statement. is puzzling: in view of ‘the fact that in the Windsor Reservoir and Canal 
Company. decisions, ‘supra, the: Department had: ‘squarely held that rights-of-way granted 
- under ene 1891 act 1 were e limited fees, the same as s railroad Hen or ee gran under aa - 
1875 acts Tet, pital: if: aura . : 
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of the Department’s construction of the Mineral Leasing Act as in~ _ | 


applicable to oil and gas deposits underlying railroad rights-of-way | 


*” granted under the 1875 act. The Department could not now over- 


throw this legislatively: approved construction of the. scope of the 
~ Mineral Leasing Act, merely upon the basis of the Supreme Court’s 
change of view respecting the nature of the right enjoyed by the 
holder of a railroad right-of-way acquired under the 1875 act.. | 

It must be concluded, therefore, that at the time when the Brimmer | 
lease was issued (May 1, 1945), the 1930 act was the only statute 
authorizing the leasing of oil and gas deposits underlying railroad 
_ rights-of-way granted under the 1875 act. Consequently, the Brimmer 

lease, which was issued under the Mineral Leasing Act, could not and | 
did not embrace the oil and gas deposits underlying the railroad, com- 
pany’s right-of-way across the leased land, despite the fact that the 
lease did not contain any express exception of the land or of the oil» 
and gas deposits in the right-of-way. | 

The appellant acquired the Brimmer lease by assignment, and ap- 
plied for its current lease as a preference-right lease under section 
1 of the act of July 29, 1942 (supra, footnote 1). In the application, | 
- the appellant requested that the new lease “include the same land as - 
is presently covered by lease Cheyenne 068637.” It follows, accord- 
ingly, that the appellant’s current lease cannot be considered to include 
the oil and gas deposits in the railroad’s right-of-way. 

Perhaps it should be pointed out that the amendment of section 1 
of the Mineral Leasing Act by the act of August 8, 1946, supra, did 
not affect the previous inapplicability of the Mineral iene Act to 
the land involved in this proceeding. Insofar as our present problem 
is concerned, the only pertinent: changes made in section 1 by the 1946 
amendment were to add lands in national monuments and lands ac- 
quired after February 25, 1920, to the category of lands excluded from 
the Mineral Leasing Act, and to limit the previous exception of lands 
withdrawn or reserved for military or naval purposes to lands within 

naval petroleum and oil-shale reserves. There is not the slightest 
. inkhng in the legislative history of the 1946 amendment to section 
1 that the continuance without change of the other language in section 
1 was intended to extend the coverage of the Mineral Leasing Act to 
mineral deposits underlying rights-of-way g granted by the 1875 act 
or other statutes. _ ar “ 

It is my conclusion, therefore; that-at the time when the appellant’s 
present preference-right lease was issued under the Mineral Leasing 
Act in 1950, the Mineral Leasing Act continued to be inapplicable to 
oil and gas deposits underlying railroad rights-of-way granted under 
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the 187 5 act. “Hence, the appellants presont tease could not ceed to. - 
Pe oil and gas deposits aaderhysde. the railroad right-of- de in the ye 
— WNW, sec. 6. . 


The. appellant. argues that, in 1 any event, a fee ahotild: not i i 
~ sued under the 1930 act on the oil and gas deposits underlying the rail- - 
road right-of-way in the W14NW1, sec. 6. The appellant cites the _ 
departmental regulations: (43 CFR, 1940 ed., -192.65-192.73) under. 
the 1930 act which were in effect at. the time when the Brimmer lease 
was issued and which provided, in part, as follows: - 

_No lease will be authorized. [under the act of May 381, 1980] until the’ eens 
tary of the Interior has: determined that development of the right of way is neces- 
sary to offset or prevent. drainage or threatened drainage of the oil and. gas de- 
posits from the right of way and consequent loss of royalty t to the Government 
. through operations on adjoining or near-by Jands.. 


_ As drainage through wells on lands leased by the United States. ate a , royalty or 
of not less than 12% per cent does not cause loss to the Government, leases will | . 
not. be issued for rights of way through such leased lands. MMs as ee 


: The appellant. contends that the present: case is covered by the s sec- o fee 
3 ond: paragraph quoted above. — | oe 
“The provisions quoted in the preceding Leen (togethet with bree 
Nee the other regulations relating to the 1930 act) were omitted—and,con- ~~ 
see sequently, povoked-w hen Part 192 of Title 43 of the Code of Federal 
Regulations was revised in its:entirety and reissued on October 28, a ee 


1946 cs F. R. 12956). New regulations under the 1930 act were sub- 4 & 


- provisions pay above were not iconported im he i new f oalations Sok 


: (codified as 43 CFR 200. 80-200.87).. Therefore, the regulatory pro- — 


7 | visions upon which the appellant relies were no longer in effect when 7 oe : 
the appellant’s preference-right lease was issued i in. 1950, and. they have a 


: not been in effect at any subsequent time. . ae 
~The appellant asserts that, even if this is 80, the Brimmer iease, upon. : : 


e which the appellant’s. current. lease is. baséd: ‘was issued while the 


earlier regulations were in effect, and that the earlier regulations } con- — 
ferred upon the original lessee the. right—of which the appellant can- 
not now be deprived—to demand continued observance by the Depart- 
ment of the restrictions on leasing contained i in the earlier regulations. 
This contention is essentially the same as that advanced in the case of 
C hapman v. Sheridan- Wyoming Coal Company, Inc., 388 U. S. 620. 
(1950). In that case, the Sheridan-Wyoming: Coal Company, the 
holder of a.coal lease under the Mineral Leasing Act, contended that, 
because its lease was: issued while there was in effect a departmental 
_. regulation which stated that the General-Land Office (now the Bureau 
of Land Management) would recommend the issuance of coal leases 


a only where a, showing was made that additional coal mines were needed, = Ae. : 
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it had a soatrietal right not to have leases on other coal lands issued 


__ to other persons unless the required showing was made. This con- - 


tention was not upheld by the Supreme Court. The reasoning of the | 
Court in that case amply answers the contention made here. 
_ For the reasons set out above, it appears that the dismissal of the 
appellant's protest was proper. 
Therefore, pursuant to the authority delegated to the: Solicitor’ by 
the Secretary of the Interior (sec. 23, Order No. 2509, as’ revised ; 17 
F. R. 67 4), the Assistant Director’s deeiions is affirmed. 


Mastin G. Waite, 
Solicitor. 
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Oil and Gas Leases—Stock- “Raising Homesteads—Preference Right. 


er application for an oil aiid gas iédee on latid which is subject to the right 
of another person to have a subsisting oil and gas lease on the same land — 
extended is properly rejected. 7 
“Where land was patented under the Stock-Raising Homestead Act, which 
requires that the minerals be reserved to the United States, the owner of 
the surface has no preference right to an oi] and gas lease under section 
— 20 of the Mineral Leasing Act. | : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


This j 1S an appeal to the head of the Department by Harold Harby | 
and Mrs. Emma M. Harby from a decision of the Associate Director 
of the Bureau of Land Management dated June 24, 1952, which af-_ 
_ firmed the decision of the manager of the land office at Los Angeles, 

dated November 16, 1951, rejecting their application under section 17 


of the Mineral ideas Act, as amended (30 U.S. C., 1946 ed., sec. 


226), for an oil'and gas: Tease on certain land in sec. 22, T. 5 N., R. 17 


W., S. B. M., California. The application was cd Because the — 


lend covered. by it was said to be embraced 3 in oil and gas lease, Los 


Angeles 064205. 


- The appellants claim that the outstanding lease had | when 


_ they filed their application on November 2, 1951, and that they are 


entitled to a preference right to-an oil and gas lease by virtue of thet 
ownership of the surface of the land. 

Oil and gas lease, Los Angeles 064205, was issued to Richard M. 
_ Ferguson as of November. 1,.1946, , pursuant to section 17 of the Mineral 


: Leasing Act, ‘as amended, which provides, in pertinent. part: | 
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~ Upon the expiration. of the primary term of any non- competitive lease main- a 


wt tained. in accordance with applicable statutory requirements and regulations, the: ~ : 
om record. titleholder: thereof. shall be entitled to a single extension of the. lease, 


es unless then otherwise provided by law, for such lands. covered by it as: are not 


on the expiration date: ‘of. the: lease within the known geological structure ofa... 


producing oil or gas. field.:* * *, No extension shall be granted unless an applica- = 
~ tion therefor is filed by the record titleholder within a period of ninety dave: 


ce prior to such expiration date. * * * [60 Stat. 951.]. 


- Within the 90- day period immediately prior to. the. span: of the 
roe the then record. titleholders thereof, Continental Oil Company . 
and State Exploration Company, applied for an extension of the lease. — 


hans By a decision dated November 15, 1951, the manager extended the lease 


- for 5 years from the expiration date of the original lease, October 31, 
1951. The extension was granted only ; after a. determination was made > 
that the lease had been maintained in accordance with the applicable - 

‘statutory requirements and regulations, and that the lands covered 
thereby were not, on October 31, 1951, within the known geological 
structure of a producing oil or gas. field. Thus, although the primary ~ 
term of oil and gas lease, Los Angeles. 064205, had expired on Novem- 
ber 2, 1951, when the appellants’ application was filed, the land in- 

cluded. in ee application was not available for leasing to others . 

because of. the statutory extension erates: oe section 7 of the 

Mineral Leasing Act, as. amended. Ee 

The appellants’ title to the eae of the land j 1s Preece derived 
from a patent issued under the Stock-Raising Homestead Act of 

~ December 29; 1916 (43 Us. C., 1946 ed., sec. 291 e¢ ee Section 9 of 7 

that act (48 U. rome? 1946 ed., / 800. 299) provides that— _ . 

ALL entries made ‘and patents: issued - ee shall be subject to ana ‘contain a 
reservation to the United States of all the coal and other minerals in the lands 

‘$0 entered and patented * * *. | 


__ Section 20 of the Mineral Leasing A Act (30. S. ©. 1946 od, 860, 0.298) ) 
| provides that— . 


‘ In the case of ianids boii. fide siitered as baiohi Galtaeal, and not Sithdrawn: or 
classified as mineral at the time of-entry, * * * the entryman or patentee, * ee 
_ if the entry: has. been patented with the mineral right reserved, shall be entitled 
toa preference right to a permit and to. a lease, as herein provided, in case of - 2 
; discovery kk ie Se 
~The Department has ee eld that lands designated ie pe ot 
: under the Stock-Raising Homestead Act are to be regarded as having | 
been “withdrawn or classified as mineral at the time of entry” by virtue — 
_of section 9.of that act, and, therefore, that the entryman or patentee 


_ of land under-that act does not have a preference right to an oil and 


gas lease under section 20 of the Mineral Leasing Act... Leonora M. _ 
McCullough Cordell, A-25784 (December 6, 1949). Obviously, the 
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successors in 1 interest of the patentee have 1 no 5 oteatee right than the 
patentee. ale s 
As the land tea in. ‘this pieeeinie was, “when the appellants 
application. was filed, subj ect to the right of the record titleholders of 
oil and gas lease, Los Angeles 064205, to have. their lease extended, and 
as the appellants have no preference right, toa lease under ecch on 20 
of the Mineral Leasing . Act, it was proper to reject their application. | 
| Therefore, pursuant to the authority delegated to the Solicitor by. 
: the Secretary of the Interior (sec, 28, Order No. 2509, as revised; 17 
FR. 67 94), the decision of the Associate Director of the Bureau of 
Land Management 1 1s affirmed. - 
| . 3 Masms G. ean 7 
: | Solicitor. 


JEANETTE L, USE. pe 
(RORMERLY JEANETTE L. PETERSON). 
MILDRED M. HORNUNG - 
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Noncompetitive Oil and Gas Lease—Preference Right—Abandonment. | 
Where an applicant failed to take an appeal from a manager’s decision offer- 
_ ing a noncompetitive oil and gas lease, which ' offer erroneously omitted 
part of the land- applied for, and where the applicant signed | a lease which - 
... did not. include such land, the omission being apparent on the face ‘of the: 
lease, and the applicant did not appeal from this action of the manager but: 
acquiesced for approximately 2 years in the: lease as it was issued, the — 
applicant is. deemed. to have abandoned the preferential right.as the first. ) 
qualified applicant to lease the land which was erroneously omitted from 
the lease. | 
_. Where the. preferential right. of the first qualified ayolteank to obtain a non- 
‘competitive oil and gas lease has been lost. by abandonment, it cannot be 
_ reestablished retroactively. by administrative action to the prejudice : of 
third Persons whose rights have intervened. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT | 


On J uly | 27, 1948, Mildred M. Hornung filed : an n application (Bill-. * 
ings 041195). for a noncompetitive oil and gas lease on 720 acres of. 
land, which included the “S1481% sec. 6,” T. 12.'N., R. 57 E., Principal — 
meridian, Montana, pursuant to section 17 of the Mineral. Leasing 
Act, as arnended (30 U.S. C., 1946 ed., sec. 226). 2 
In a decision dated September 8, 1949, the manager ‘al the: land 
; office at Billings offered. an oil cal gas Tease. to Mrs. Hornung for. 
662.21 acres’ "of the land for which she had. applied. That decision. . 
indicated that a 40-acre tract—not involved 1 in the Present proceeding | 


os Oe: DECISIONS Or. THE ‘DEPARTMENT OF THE INTERIOR: et LD. 


ae a but included 4 in. Mrs: Hornung’ 8 ‘gpplication. v was et by an. aa 2 
| standing lease, and Mrs. ‘Hornung’ Ss application—was rejected ' tothat 


<7 “ extent.” The decision itself did:not describe the land’ for. which the ty rie 
= application was ‘allowed. However, the lease forms which were trans- a 

mitted ‘with the decision to Mrs. ‘Hornung for signature contained GS a, 

'S\. description of the 662. 21 acres to be embraced in the lease. There- ae a 


a after, the lease. was “executed and issued as of December 1, 1949. a 
The lands covered: by this. lease did-not include lot 14 in’ section. 6, pe eee 


| Cae which Mrs. Hornung had: applied (lot 14, together. with the - 
- SEYSWY, and the SYSEY, comprises the S14Si4, of'sec.6), but did 


n an include lot. lin section: 6, for which she. had not applied. “The: exclu- Ja ae 
sion of. lot. 14 from the lease and the inclusion of] lot di in the lease were oy ia 7 


ne is : inadvertent. 


In a letter dated: November: 26, 1951, which. was:  approxanaialy 2 a 
e years after the lease had been issued: to Mrs. Hornung, she requested, 


in effect, that lot 14, which had been. erroneously omitted from the lease: ; 


issued to her, be sibeieated: for lot 1 in her lease. A check to cover ~ 
the difference in rental charges oven lot 14 and lot 1 was submitted 
with the. request. 


In the meantime, pureiant toa an s appliestion { Billings 041865) filed 5 


on January 14, 1949, ‘a noncompetitive oil and: gas. lease covering lot 
14 in section 6 was issued as of March 1 iL 1960, to Jeanette Ta. Peter- 
son, now Jeanette L. Luse.: es 
- On FE ebruary 7, 1952, the: manager of the Billings. land office iecued 
-a decision requiring that Mrs. Luse show cause why her lease should 
~ not be revoked as to lot 14 and Mrs. Hornung’: $ lease corrected. to in- 
. clude that lot. - Counsel for Mrs. Lise: responded to the show-cause 


order within the time required by the manager’s decision of Hebra~ . 


ary 7, 1952. | 
- In a decision dated September 9, 1952, the Assistant Director of the: 
es Bureau of Land Management held Mrs. Luse’s lease for cancellation. - 
~~ as to lot 14... Mrs. Luse has appealed to the head oL the erat enent 


. . from the Assistant Director’ s decision. - 


If the Department. determines that a . tract of public land which { is. 


not within. any known. geological structure of a producing oil or gas. : 
field. will be made available for oil and gas development, the Depart-- | 


| ment is.under a mandatory. duty, imiposed by statute, to lease the land 
to the qualified. person first applying for it. Bettie H. Reid, Lucille Te, 2 


oF ‘ A Pipkin, 611. D.1 (1952) 5 Pransco Gas @ On Corporation et aMNOny 
GL. 8 (1952). = ee 
‘In the instant case, it appears ine ‘Mis: ‘Honing 3 was. a a qualified 2 


us : “applicant: for lot 14; that the lanid-was available for-oil and’ gasdevel- : 
opment 5, and that the failure to lease the. land to Mrs. Homung was: eas 


ees : due t to an inadvertent clerical mistake i in the land office. 
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| oon as held ; in the case of C. A. Rose, A-96354 ' May 13, 1952) . 
where an erroneous decision of the Bureau of Land Monacement fails 

to recognize the preferential right of the first qualified applicant to 


| | | obtain a noncompetitive oil and gas lease on a tract of land, and where 
_ the error is,as obvious to the applicant as to anyone else, the failure of 


the applicant to take an appeal from such a decision. is considered to 
be an abandonment of the preferential right; and that right cannot 


-_ -be-reestablished’ by administrative action to the prejudice of third _ 


_ persons whose rights have intervened. 

. _ In this case, Mrs. Hornung knew, or must be deemed to have known, 

= what land was included. in her application.* The erroneous omission |. 
of lot 14 and the erroneous inclusion of lot 1 were apparent on the face _ 


_. of the lease which she signed, and an executed copy of which she pre- = 


sumably retained in her possession. Mrs. Hornung could have in-— : 


quired about the omission of lot 14 before she signed the lease, and she — 
could have appealed from the manager’s decision of September 8, 
1949, offering the lease (48 CFR 221.64): The decision. itself ere ; 
cated a discrepancy between the amount of land described in the lease 


| and the acreage included in the application, even after excluding the 


40-acre tract’ which had been included in an outstanding lease. (Lot | 
14 includes .35.67 acres; lot 1 includes 22.21 acres.) Mrs. Hornung - 
was entitled also to take an appeal from the manager’s action in issuing 
_the lease effective December 1, 1949, without having included lot 14 
therein. However, she took no pope to the Director of the Bureau of 
Land Management, and the time for appeal expired 80 days after she 
received: notice of the action - of the, manager: from which: she® was 
entitled to take an appeal. - : 
Since the error in omitting lot 14 from Mrs. Honan s lease P| 
_ have been more apparent to her as the applicant for the land than to 


- _ anyone else, and since she failed to appeal from the manager ’s decision 


of September 8, 1949,.and from the manager” s action in executing the. 
lease without the maoluaion of lot 14, she is deemed to have abandoned — 
the preferential right which’ she initiated by applying: for lot ‘14, and 
to have acquiesced in the lease as it was issued. 
Accordingly, Mrs. Hornung’s letter dated N Bvember 26, 1951, re- 
questing that lot 14 be included in her lease must be considered to be- 
a new application. Her request to lease lot 14 should have been denied 
because. the land was covered by Mrs. Luse’ s lease. Je ean W. Evans, 
| A-26267 (October 24, 1951). | 
_. ~Therefore, pursuant to the authority Jélogated to the cli or by. 
. the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; i 


-iThe- a epurtinental regulations in. effect at the Hine when Mrs, Woraane’ 8 acueneen 


. ait filed required that surveyed lands be described “by legal Subdivisions” (48 CFR, 1946. . 
Supp., 192.42). 
830185—55——10 


oe sistent with this decision, e lah or 


: ae .. 
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FE. R. 67 94); the Assistant Directors S. ceceion holding] Mrs, Luse’ S. ‘lease. . ‘ a 
for cancellation as to lot 14 is set. aside, and the case is. remanded HO, 2, 


| the Bureau of Land Management : for further proceedings not. ineon- 


- Masmmx Ge Winrs, 
a “Solicitor, 


es Se _ UNION, omL COMPANY oF CALIFORNIA 
A-20518 ce a. Decided Tarasary 19, 1953 


- — Patent—Reconveyance of Patented Land to United $ States Mineral = 
; Location on Agricultural Entry—Stare. Decisis. = Ee if 


OA mining: locator of: mineral Jand embraced. ina. subsisting Gitampletsdi hones. ae. 


_. stead entry, subsequently. patented pursuant to the act of J uly 17, 1914, who. : 
- has acquired, the title of the surface entryman may: execute a deed of recon- * . 
veyance and, upon. cancellation of ne surface Biers receive a mineral 
patent. ; : 
A departmental rule based upon stabutory cermunintton: which has been’ fol- 
lowed for many years’and upon which applicants for public lands have relied: 
ought not tobe reversed except for cogent reasons, and any such change. - 
should be effected by regulation rather than in the adjudication ofa case, 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT | 


‘The Union. Oil Company of California has appealed to ee et a 


of the Department. from a decision dated June 16, 1952, by the Assist-_ 
ant Director of the Bureau of Land Management, which held. for 
rejection so. much of its application (Colorado 0619) for a mineral 
patent as pertained to the EYSEY, sec. 3, a 6 Sy , B. 96 W., , 6th P.M. 7 


ee Colorado. 


On May, 20, ‘1915, Aatadions Benson’ S. haméstoad entry, Gissvood . 
Springs 09181, covering the W14SW1, sec. 2, BYSEy, sec. 3,T.68., 
R96 W., 6th P. M.. , Colorado, was allowed, On. June 29, 1916, the’ 

‘Inajor portion of township 6, including all of sections 2. andl 3, Was 
classified as mineral in nature, being valuable as a.source of petroleum 
and nitrogen. On J uly. 15, 1917, the appellant’s predecessors i in inter-. 


est located, oil-shale- placer claims on the N48 sec. 3. (F alls No. 2) oe 


and on the S1481% sec. 3. (Falls No: 3). On: December 9, 1921, the. 


- entryman filed his consent to have: his entry. controlled by. the provi-, — _ oe 
. sions of the act: of: July 17, 1914. (38 Stat. 5095.30. U. S. C.,.1946 ed, 


gees. 191-193), and on March 14, 1922, the ina: was. patented to him. | 7 


- with a reservation: to the United. States of oil, gas, and oil shale or 
~ other rock valuable. as a source ‘of. petroleum or nitrogen.. | 


On January 16, 1950, the Union Oil Company filed its mineral 7 
: patent application f for Falls No. 1 (NESEY 8 sec. %)s Falls No. 2, and. : 


i alls No. 3. 
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On ee 1, 1951, the Director of the Bureau of Land Management. 
assued a decision ee rejected the application as to the E,SEl/, 
sec, 3. The Director stated, however, that if the applicant: could re- 
convey to the United States the title to the surface and to minerals 
other than oil, gas, and oil shale in the E1Y,SEy, sec. 3, further con- 
sideration would be given the application fora patent for this land. 
Accordingly, on August 10, 1951, the appellant submitted a deed 
reconveying to the United States hie surface title to the E14SEY, 
sec. 8. Nevertheless, by a decision dated June 16, 1952, the Assistant 
Director held that the reconveyance should not be accepted, and re- 
jected the application as to the E1,SE1{ sec. 3. The Union Oil Com- 
pany has appealed from that decision to the head of the Department. 
The appellant has offered to the United States a warranty deed 
conveying to the United States all “the land title and estate in the 
[E1,5EY, sec. 3], with which it parted by patent to Arcadious Benson, 
that the same ney be returned to the public domain, subject to exist- 
_ ing mineral entry.” 
‘The act of July 17, 1914, provides as follows: 


"That lands withdrawn.-or classified as phosphate, nitrate, eat oil, gas, or 


_ asphaltic minerals, or which are valuable for those deposits, shall be subject 


to appropriation, location, selection, entry, or purchase, if otherwise available, 
under the nonmineral land laws of the United States, whenever such location, 
Selection, entry, or purchase shall be made with a view of obtaining or passing 
title with a reservation to the United States of the deposits on account of. which 
the lands were withdrawn or classified or reported as. valuable, together with 
the right to prospect for, Mine, and remove the Same; but no desert entry made 
under the provisions of this Act shall contain more than one hundred and sixty 
aeres. All applications to locate, select, enter; or purchase under this section 
shall state that the same are made in accordance with and ee to the provi- 
sions and reser vations of the above-mentioned sections. 
Sec. 2. That upon. satisfactory proof of full compliance with etie provisions of 
the laws under which the location, selection, entry, or purchase is made, the 
locator, ‘selector, entryman, or purchaser shall be entitled to a patent to the land 
located, selected, entered, or purchased, which patent shall contain a reserva- 
tion to the United States of the deposits on account of which the lands so pat- 
ented were withdrawn or classified or reported as valuable,. together with the — 
right to prospect. for, mine, and remove the same, such deposits to be subject to 
disposal by the United States only as shall be hereafter expressly directed by 
law. * * * | 
Sec. 3. That any person oe has, in Bbéd faith, lected: selected, entered, or 
' purchased, or any person who shall locate, select, enter, or purchase, after July 
17, 1914, under the nonmineral land laws of the United States, any lands which 
are subsequently withdrawn, classified, or reported as being valuable for phos- 
phate, nitrate, potash, oil, gas, or asphaltic minerals, may, upon application | 


_. therefor, and making satisfactory proof of compliance with the laws under which — 


such lands are claimed, receive a patent: therefor, which patent: shall contain 
a reservation to the United: States of all deposits on account of which the lands 
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# i‘ were withdrawn, dlassified, or reported.a as s being vaaebie: together v with the right. 7 
3 to prospect for, mine, and remove the same:. [88 Stat 509. J i * 


- Until the enactment of this statute, an ‘agricultural entry on Mend | ms 


oa - mabsequintiy withdrawn, classified, or reported as valuable for min- 
-. erals was. ‘subject, to- cancellation. if the land was determined. to. be -. 


mineral in character. He enry W. Pollock, 48 LD. 5, 7 (1921). The: 
oe statute, however, permitted an entryman ic enter or te retain an. entry- 
on. land: withdrawn, classified, or reported. as valuable for the specified. 
minerals and to receive a Patent: with. a reservation of ‘the gay z 


; ‘minerals to the United States. 


_. At the time of the homestead: entry and the. location of a mining 
- claim involved in this proceeding, lands classified as mineral remained. 


- subject: to location under the general. mining laws.. Rev. Stat., sec. os 
52819; ‘30 U.S. C., 1946 ed., sec. 22; act of February 11, 1897, 29 Stat. 
526; Tnstrootions, 47 L. D. B48: (1920). ‘Later, section 31 of the Min-. 


i oral Leasing Act of February 25, 1920 (41 Stat. 487, 451; 30 U.S. C.,. | 


; 1946 ed., sec. 198), specifically removed oil shale and certain other. : 
— minerals from une Roope of the general ae lows. . A ome Ww. oe be 


. = lock, supra. 


ee "Although the. act of J uly. 17, 1914, provides for. ie rscskc ion of “a. 
a ihe specified minerals:-to the United States j in the patent and for the 


= disposition of the reserved minerals only as “shall be hereafter ex - 


: | pressly directed by law,” it does not. state when the. reservation: arises: . 
or whether lands in subsisting uncompleted. homestead, entries are sub- 


24.) dect to mineral location. Fa 


~The: Department was. confronted with the s same issues 5 raised as cue | 


- appeal in the case of James W. Bell, 52 L. D. 197 (1927). ‘In that case, 


iy the First. ‘Assistant: Secretary. held. that a mineral location might be: 


made on land included. within a subsisting incompleted. homestead. Ars 


| entry subsequently patented pursuant to the act of July 17,1914,and. 
- that a mineral locator who has acquired the title of the ree snr | 


man may execute.a deed. of. reconveyance: and, “upon. cancellation of 

the surface: patent,. receive a mineral patent. — | 
The Bell decision has been. accepted as eccrine the cone of mineral e 

locators in similar circumstances. The Bureau of Land: Management: - 


has issued in recent years several mineral patents for oil-shale- placer” 


~ claims covering lands in this area to mineral locators who reconveyed : 
the surface and unreserved minerals to the United States.1. hy. 
The rule established | in 1 the Bell. case has been. consistently followed : 


oe “2 Harry K. neat: ‘Patent 1130593, “January 17, 1951, including ihe WUSW, sec. 2, : 7 
He | which is. the other ne of ape homestead Patented to Benson’; -Patent No. 11S 289%, ‘Delos: an 


Parry 


3 “18, 1950 ; ‘Réderal ‘om ‘Shale Company. Patent No. “1180594, December 18; 1950. 
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for some 30. years.” 2 Therefore, it should not be changed i in thex course 
of adj udication except for compelling reasons. Luckenbach Steam- 

ship Co. v. United States, 280 U.S. 173, 182 (1930) ; Smith Hartfield et 

a, 17 LL, D. 79, 81 (1893) ; Instructions, 13 L. D. 9,17 (1891). ‘There — 
_ appear to be no such compelling reasons in this case. If the rule is 
to be changed, it should be done by regulation so as to oe for 
prospective application only. | 
| Accordingly, the partial rejection of the appellant’ application was 
in error. | 

Therefore, pursuant to the ietnotiey delegated to the Solicitor by 
the Secrétary of the Interior (sec. 238, Order No. 2509, as. revised ; 
17 F. R. 6794), the decision of the Assistant Director is set aside, and | 
the case is remanded to the Bureau of Land Management for further 
proceedings not inconsistent with this decision. : : 


“Mastin G. WHITE, 
Solicitor. 
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Irrigation Claim —‘Land-Puxchase Gontrae?=Intermvetation: 


Notwithstanding an agreement in a land-purchase contract to accept the pur- 
chase price as full payment for all damages for entry upon the property and 
the construction, operation, and maintenance of reclamation works thereon, 
a vendor may be awarded damages under the provisions of the annual In- 

- terior Department appropriation act when the contract gives the vendor the 
right of possession until a certain date, subject to certain limitations, and 
before that date the Bureau of Reclamation, inconsistently with such right 
of possession, overflows the land and destroys the crops growing. upon it. - 

An ambiguous provision in a land-purchase contract drafted by the Government 

-- will be construed against the Government. 

The flooding of land by the filling of a reservoir is neither surveying or the 
construction of irrigation works within the meaning of a land-purchase con- 
tract permitting a vendor to retain possession of the land for a limited 
period after the execution of the contract but barring any claim for damages © 
from an entry during that time by officers and agents of the United States 

- “to survey for and construct reclamation works * * * and prher structures 
and appliances i incident to said reclamation works. so 
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Ruth O. Wiles, 1621 F airview, Wichita, roe has filed a elim 
dated December 28, 1951, in the amount of $3, 978.61 against the United | 
3 Mineral Patent No. 886259, ‘dated January: 8, 1920, issued: to Doyle and: intowen! No- | 


vember 14, 1922, included lands previously pavetiied: to James Helm eceeene to" home- 
stead entry Glenwood pees 09207. - . 
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States heuuie of divas: allegedly caused to crops growing on Hee land ~ 


- “in Trego County, Kansas, by the construction. and operation.of Cedar 

- Bluff Dam, Smoky Hill Division, a part of the Missouri River Basin wa 
- project. of. the Bureau of Reclamation. This amount represents one-_ 
third of the alleged total: damage, the remaining: two-thirds being et 
claimed by tenants. : 

The claim was filed under che provision of ihe. annual Interior De-. 
partment appropriation act which makes funds available for the pay~. 
~ ment of claims for damage to or loss of property arising out of activi- 
ties.of the Bureau of Reclamation. 
| The record shows that Cedar Bluff Dam was constructed on the. 

Gy Smoky Fill River, in Kansas, a short distance downstream from the 
-claimant’s property. On May 2, 1951, Mrs. Wiles entered into a land- 
purchase contract, I-108r-1396, with the: United States, whereby she — 
agreed to convey to the United States in fee simple the S14NEYZNEY,, 
_ SEYNEY,. EUWVSWYNEY, NU4NEY ASE, SWYNEWSEY, — 


_ NWYSEY,SEY, WIL,ASEY,, S1Y%48145W, and NYZSWY,SWiA, sec. . 


88, T.14S., R. 23 W., Sixth principal meridian, Trego County, Kansas, ‘ : 
_ -Tepresenting land below the normal irrigation pool of the reservoir, and. 
to convey a. flowage. easement over the NEY4N KYN EY, SEYNWY,- 


NEY, . WYSWIANEY, SY48WyNwy, NEY, NIZSEY,SWI/, , ae 


ee — NY4SWUSKSLSEYNW,, SEY,NEY,SEY,NW14, NI4NEYSEY- 


NWY,, NEYNWYSEYNW%, SEVSWYNEYNWY, SYSEY- 
NEWNW, SEYNEYSEY, EYSEYSEY, and SWYSEYSEY, 


of the same section. 
ne Article 6 of the contract provided. that, upon « ‘execution, and Galivey | 
of a deed and the signing of the Government vouchers therefor, and 


their approval by the proper Government officials, the Government. _ 


would cause to be paid to the vendor, “as full purchase price and full 


payment for all damages for entry upon the said. property and the 


| construction, operation, and. maintenance of reclamation works there~ - 
on,” the sum of $13,865. - | te eg | | fe Fe 
Article 8 of the contract reads as low 


The Vendor may retain possession of said property until Dee. 1, 1951 not- 
- withstanding earlier delivery of the deed. as herein provided, and may harvest 
and retain the crop thereon until Dec. 1, 1951; except that the proper officers and 
agents of the United States shall at all times have unrestricted access to survey 
for and construct reclamation works; telephone and electrical transmission lines,. 
a and other structures and appliances incident, to said reclamation works, free of 

any claim. for'damage or- compensation on the part of the Vendor. 


Shortly after the land-purchase contract was signed, but before de- 


=: livery of the deed and before December 1, 1951, the claimant’s: land— 


both that portion to be conveyed in fee and that portion included i in. 


| _ the flowage easement—was inundated for substantial periods, first by s ae 
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the natural rising of the river and later by the filing of Cedar Bluf a 


Reservoir. In more detail, the facts disclosed we the record are as 
follows: 4 
~The. planned élevation of the ierigation pool of the Cedar. Bluff 

| Reservoir, which will cover the fee acquisitions, is 2,144 feet. Early 
in May, the surface elevation of the Smoky Hill River reached 2,145 
- feet, rising temporarily on May 21 to. 2,148 feet. These and other 


elevations of the river and the reservoir during the period in ques--_ 


tion are charted on drawings Nos. 872—701-239 and 372-701-241 at- 
tached to the file, and are based upon detailed records of flood stages | 
in the vicinity maintained by the office of the Bureau of Reclama- 


tion in charge of constructing the dam. Early in June again, the 


river began to rise, reaching a peak of 2,151.8 feet on June 11. On 
that date, according to the Bureau of Reclamation’s measurements, 
the reservoir stage had only reached 2,132 feet, 20 feet below the peak 
river stage in the immediate vicinity of Mrs. Wiles’ land. It was not 
until June 21 that water in the reservoir rose as high as the natural | 
stage of the river, the clevation at that time being approximately | 
2,149 feet. From June 25 until September 30, the river stage was not . 
recorded, because tail water from the reservoir rendered readings in- 
accurate. The reservoir remained high during this time, however, 
reaching 2,151.9 feet on July 26 and July 27.. The rainfall in the 
area during June 1951 has been computed by the Weather Bureau as 
10.82 inches, as compared with an average for the same period of 
_ 8.07 inches, and a June 1952 fall of .78 inch, indicating the Peoreva 
of high river stages, without regard tothedam. _ 

Mrs. Wiles alleges that all the inundation of her. land and ae 
destruction of the crops growing there resulted from the construction 
and operation of Cedar Bluff Dam, making the following statement: — 
- It is estimated that the amount of water included in the maximum flow. during 
. the period of time in question would have produced a critical point of elevation 


of 2142.9 feet. Whereas, as a result. of the construction and operation of the _ 


Cedar Bluff Dam, the elevation reached a point of 2154.8 feet. The high stage 
of river. low (sic) [flow?] was well within the banks of the river. Whereas, — 
the high stage of the reservoir inundated the agricultural land to a con of 


_ more than 10.8 feet. 


— With. respect to this area, of ‘i esmeniadt as to the effect of the fill- | 
_ ing of the-reservoir upon the level of the river adj acent to Mrs. Wiles”. 
jand, approximately 9 miles upstream from the dam, I have been 
assured by qualified engineers of the Bureau of Reclamation that, until 

the water in the reservoir reached the elevation of the river emptying 

into it, the river flow would not be impeded and the river elevation 
would not be increased. On the contrary, there would be a substantial 
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eee “downward lope j in ane river. ene near ‘the point where it would ae 
ee be emptying into the filling reservoir. ae 

- ' Accepting these statements as correct, I find that the Bursa of eee 
“Reclamation was not responsible for the damage to the crops on Mrs. 


| é | Wiles" land resulting from the natural rise of the Smoky Hill River 5 n . : 
- prior to June 21, 1951, but only for such damage : as may have occurred eee ee 


hy | after that date, when the: reservoir rose to the river stage. pee 
On the basis of Map 372-701-195, showing the flooded. areas, ‘and , ate a 
chart No. 872-701-239 mentioned above,. two. agronomists employed — gee 7 


| by the Bureau of Reclamation have reached the following conclusions : 


| (a) Crops on land below contour elevation of 2. 149 feet were continuously 


- flooded. for 29 hours or more by Smoky Hill River cwaters during the p eriod Bes 


i, : J une 10 to J une 14, a period of sufficient duration completely to destroy them ; 


(b) Crops on land between contour elevation 2,149 and contour ele | 
vation 2,150 feet. were continuously flooded for between 19 and 29 hours by - 7 


- Smoky Hill River. waters during the period June 10 to June. Mf a period of 
‘sufficient: duration. to damage them 50. percent; , 

‘(c) Crops on land above contour 2,150 feet were continuously flooded by 
Smoky. Hill River water for less than 19 hours, a period insufficient to damage 
them, and any damage to crops above that elevation was caused by. con- 

- tinueus: flooding from stored waters in the Cedar. Bluff. Reservoir} ; 
(da) There was. no crop loss by: flooding. at elevations: ‘above .2,155. feet. 


These conclusions, based. upon the best technical advice which a ; 
have been able to obtain, are accepted as correct. : | 
| Map No. 87 9~T01-195 shows the acreage at each élevation: ‘planted to. 
various crops. On the basis of the information contained on this map, - 
I find that of 74.2 acres of corn destroyed, the loss of 4.9 acres is attrib- - 


utable solely to Smoky Hill River floodwaters, the loss of 18 acres iS | 
_- attributable 50 percent to Smoky Hill River floodwaters and 50 per- 


cent to the operation of the reservoir, and the loss of 52. Bo acres a | 
attributable solely to the operation of the reservoir. e 
Of approximately 16.6 acres planted to alfalfa, the loss of 11.9 acres: 
is attributable solely to Smoky Hill River floodwaters, the loss.of 1.3 
acres is attributable 50 ‘percent. to river floodwaters anid: ‘50 percent, | 


_ to the operation of the reservoir, and the loss of 3.4 acres 1s attributable aoe 


| solely to the operation ‘of the reservoir. _ | | 
Of approximately 32. 7 acres of milo in an: area ee si ton | 


9,155 feet, the loss. of 18 acres is. attributable solely ‘to Smoky FET ere 
| River oud watcn, ‘the loss of 5 acres.-is. attributable 50. percent. to. ~~ 
: ‘Smoky, Hill River floodwaters and 50 percent to the operation of the 
reservoir, and the loss of ve Te acres is. attributable solely, to. the ‘Oper: = te 
“ation ofthereservoir. ee 
J find also that the atleged: loss of 10a acres. sot ‘milo. sorghum: or. ae foe 


7 : ie growing above the 2, 155- foot elevation line because. of lack of access. ac 
a to it during the harvest period's was s tot caused by the activities of the ete 


nl 


reduced in the proportion of 
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- Bureau. of Reblamahion. The high waters began to ‘recede on i uly 
18, 1951, and reached an elevation just below. ths normal irrigation — 
: pool of ‘Cedar: Bluff Reservoir on: September 24, 1951. Since milo 
isa crop which is usually not harvested until after October or Novem- _ 
ber; the record does not sustain the claimant’s contention that the crop _ 


could not have been peices because of the mee waters from Cedar 


Bluff Reservoir. 


‘Having determined the acreage | of ak crop lost thr orig the ae | 
ties of the Bureau of Reclamation, the financial loss can be computed. 
Mrs. Wiles claims $1.97 per bushel as the market price of corn in the 


ar ea. On the other hand, a board of appraisers appointed to deter- 
~ mine her losses sets the valiie of corn at $1. 20 a bushel. The latter 


figure is confirmed by the 1951 Crop Summary and Related Data, 


_ published by the Bureau of Reclamation. \ This. document also tends 


to confirm. the appraisers’ estimate of the corn. yield at 25 bushels per 


acre rather than the 40. bushels claimed. by Mrs. Wiles. Accepting 


the $1.20 and 25-bushel figures as correct, I find that the market value 
of the corn lost to Mrs. Wiles by reason of the activities of the Bureau. 
of Reclamation is represented by the following formula: 


(52.84 =)% 25 X$1:20=$1,839. 


‘To arrive at the net loss suffered by Mrs. Wiles and her tenant, It is 


necessary to deduct from this figure the picking and marketing 


expenses they were spared, but not the expenses actually incurred, 


which she has deducted in her claim. The picking and marketing 


- expenses, estimated at $144.50 and $40.80, respectively, are. based upon 


a claimed loss of 2,800 bushels. Since I have determined the loss to 


have been only 1,582 bushels, these estimated deductions should be. 


1532.5 
2800 © 
Deducting this amount from $1,839, the net value of the corn lost 
was $1,851.70, of which the loss suffered by Mrs. Wiles was one-third,, 
or $617.23, and that suffered by her tenant Alan F. Olsen was $1,234.47. 

Mrs. Wiles also claims the loss of three expected cuttings of alfalfa 





So reduced, they total $87. 32. 


at 33 tons per cutting (on a basis of 17.5 acres, or slightly less than a 
- 2 tons per cutting per acre), , valued at $40 a ton, plus a fourth cutting 
of alfalfa for seed, with an-expected yield-of 112 pounds :per-aecre:. 


valued at 50 cents per pound. The appraisal board estimated a total 


“production of alfalfa of 114 tons per acre, valued at $20 a ton. With. 


respect to the number of cuttings, the district manager of the Bureau. 


_ of Reclamation in a memorandum to the coe director Cae 
| enon U, 1952, ae . 3 7 m 


* 4 : DECISIONS OF THE DEPARTMENT. OF THE INTERIOR ue 


RK Ordinarily it is not posable to raise 8 crops. of alfalfa in the area an a. ae 

D he then a seed crop. At the most, the landowner could only: hope to raise t wo. ee 
a “crops with the third for seed. 3 Bet - ee ee oe? 

a This: latter: statement, 1s confirmed ie ei toretiens aril arabes: ae pee 

the Washington staff of the Bureau of Reclamation familiar withthe = =~ 


set growth of crops in the area, and by reference to the 1951 Crop Sum- — 
mary mentioned above. This volume places the alfalfa yield of ir: 


2 — rigated lands in: nearby projects ( substantially more than yields on | | 


- dry land, such as Mrs. Wiles’ farm) at 2.5 tons per acre, the highest : 

average: yield ; in the country being 4.7 tons’ per acre in an area where 
alfalfa can be grown almost the year round. Upon the basis of this 
. ‘information, I determine 2. tons per acre as the estimated per-acre yield 

of the alfalfa grown on Mrs. Wiles’ land, a ‘figure that makes allow- _ 


ance for a possible cutting of alfalfa seed: ‘TI also find, by reference. 
to the 1951 Crop Summary, that the value of alfalfa in the vicinity 
~ during 1951 was $20.a ton. Accordingly, the market value of the al- 
-- falfa lost’ to Mrs. Wiles by reason of the activities of the Bureau of 
| ‘Reclamation j 1s Feprecented by the following formula: : | 


| (Bas t) x2X$20= =$1.62 


‘Deducting from this amount, in the fashion described with respect to 


; = ¢ of the estimated mowing and shelling expenses of $17. 50 and 


$50 respectively, or $7. 77; the net loss on: account of alfalfa resulting 


corn 


. from the. activities. of the Bureau of Reclamation was: $154.23. ‘Of 


this loss, $51 AL was suffered by. Mrs. Wiles and $102. 82 by:h her tenant | 


_ Alan F. Olsen... 
- The market price of ay slmied by Mrs. Wiles of gt. 19 a Bhahel : 


is confirmed by reference to the 1951 Crop Summary and is accepted | . 


: as correct, rather than the 95-cent figure of the appraisal board. On _ 
the other hand, the 35-bushel per acre figure of the appraisal board a 


ig accepted over the 40 bushels per acre claimed ‘by Mrs. Wiles, after 


referring to the 1951-Crop.Summary. — ‘Using # these aaekok the Bpove tg 


si formula haa the following gross loss: 


Wes ¢ 47.1) XB5X$L12= -$399. 84, 


ast ., Sines ae: oe concerning the estimated costs of harvesting: i ee - 
marketing the milo’ have been given either by the. appraisal. board or 


by the claimant, I shall assume them to be comparable to the cost of - : : a 


. ‘picking and: marketing | corn, which I determined, tobe approximately. Te 
Scents a bushel. » ~Thesum. of $17.85 must therefore be deducted from - 
_. — 84, and we arrive ata L net loss of $381. 99. ‘This loss i is s distributed 7 
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" epadied am Mrs. Wiles, or $197. 33, and two-thirds a Reed Gy. 
Stanton, the tenant raising the destroyed milo crop, or $254. 66. 
Having thus established ;Mrs.. Wiles’ losses, we: arrive-at. the ques- 
tion whether she has already been compensated for them under the 
- ‘Jand-purchase contract which she executed on May 2, 1951. Under ar- 
- ticle 6 of that contract, she agreed to accept the sum of $13, 865 “as full 
‘purchase price and full payment for all damages for entry upon the 
said property and the construction, operation, and maintenance of 
reclamation works thereon.” On the other hand, article 8 gives her 
the right of possession, not only of the land covered by the flowage . 
easement but also of the land conveyed in fee, until December 1, 1951, 
“except that the proper officers and agents of the United States shall at, 
all times have unrestricted access to survey for and construct reclama- 
tion works * * . and other structures and appliances incident to said 
reclamation works, free of any claim for damage or compensation on 
the part of the Vendor.” , | 
‘Tf the last phrase quoted in the eee paragraph i is pended to 
protect only the officers and employees-of the United States, presuma- 


“bly article 6 is intended to preclude Mrs. Wiles from making any 


claim for future damages, either before or after-December 1, 1951. 
On the other hand, it is possible to interpret article 8 asa qualifies. : 
tion of article 6 which permits Mrs. Wiles to claim damages for in- 
juries to her possession occurring before December 1, 1951, either | 
against the United States or its officers or employees, except for entries 
to survey or construct reclamation works. 
The latter construction would appear to be the one intended 7 the. 
parties, because it would be an idle gesture to permit Mrs. Wiles by 
the land-purchase contract to retain possession until December 1 of 
_ the lands conveyed in fee, which were to form part of the irrigation | 
pool of the Cedar Bluff Reservoir, if it were also intended to'raise the 
pool within a few weeks so'as to destroy the oe which under article 
8 she was to be permitted to harvest and retain. 
However, I should reach the same conclusion even a it were not 
possible to draw any inferences as to the intent of the parties. When 
the language of a contract is so ambiguous that it may be construed 
in two ways, that construction is adopted which is least favorable to | 
the party drafting the contract. In this instance, the contract having 
been drafted by personnel of the United States, it must be construed 
against the United States. Accordingly, I am constrained to adopt 
that interpretation of.the contract which permits Mrs. Wiles to claim 
_ damages for any loss of crops occasioned by activities of the Bureau 
of Reclamation prior to December 1, 1951, other than those resulting 
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, fr om. surveying or the: construction of reclamation rorks®: ‘Since the -_ 


a raising | of the ‘pool level was. neither surveying nor construction, it . 


a ; does not. come within the specific exceptions named, and i 1s an activity oe 3 
ee evpeR which aclaim may. properly be based, - teen ae 


‘Duvemenvari0n 


“Wherefore; i in rapsoedanee with the provisions ot the taterioe Depart- | 


| 7 - ment Appropriation. Act, 1953, and. the authority delegated to. me ; | 
-. by the Secretary of the Interior (sxe. 22, Order No. 2509, ¢ as amended ; 5 


‘ AT FLR. 6798) > 

Gat ook determine that— | , Hi . 
| oa), a portion of the damage o oceurrin ing during: 1951 toc crops growing 7 
es lands in sec. 88, T. 14 S., R. 23 W., Sixth principal meridian, — 


e Trego County, Kansas, belonging | to Ruth O. Wiles or.to which she: - 


: 7 chad the right of Peereesten s arose out of. activities of the Bureau a Or. : -s 
7 ‘Reclamation; 


(6) asa result. of fie MG cee of ne Bureau of Reclamation, Ruth . 


- | oO. Wiles was damaged i in the amount of $795.97. 


2. Accordingly, I award to Ruth O. Wiles the: ee of S795. 97 as 


damages, and I direct that this amount pe paid, to > her, pabjest. to the - 


ie : availability of funds for such St eas 


| Maseix G. Waa 
‘HIALMER A, JACOBSON 

rr E. B, TODHUNTER © 
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Oil and Gas ‘Léney _Suspension.—Baldieie’ and Sailors’ Civil Reliet Act of oo 
- 1940—Segregative Effect of Enroneously Extended Lease. - 


- Section 506 of the Soldiers’ and Sailors’ Civil Relief Act of 1940, which prowides 


Solicitor. bad | 


for suspension of oil and. gas leases under certain circumstances when lessees maa 


ease are called into military, service, has no application to any person already in . 
el military service when he accepts an oil and gas lease.. 

An extension of: an oil and gas” ‘lease granted by. a competent official. of. the 

Department of the Interior, though based upon an error of law and. requiring 


cancellation, segregates the Jand. embraced in the: lease and prevents initi-, 


se : ation. of rights by other lease Applicants 80 lous as it, remains | ‘uncanceled _ 
| of record. | | . | | 3 ca 


"APPEAL. FROM. THE BUREAU OF LAND MANAGEMENT 


De: Hijalmer A: J acobson, the appellant herein, applied on. J fanuary : 
31, 1941, for a noncompetitive oil and gas lease on the N1481% sec. 24, 
TT 29 N, R 13 W., New. Mexico a meridian. On December 
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10, 1941, he ane ed military service. On Sauembens i. 1943, ane De- | 
| partment issued him a lease for a term of 5 years, which he Accepted. 
On January 27, 1944, he. filed notice of military service in the Santa 


_ Fe District Land Office and requested suspension of operations under 


his lease, as provided in section 506 of the Soldiers’ and Sailors’ Civil 
Relief Act of 1940 (54 Stat. 1178, 1188, 50 U.S. C., 1946 ed., App., sec. 
566). On July 17, 1944, the Commissioner of the Génsral Land Oftes 
[now the Bureau of Land Management] rendered a decision purport- 
ing to suspend the lease for the period of Dr. J acobson’s military 
service and 6 months thereafter. On April 12, 1947, Dr. Jacobson 
retired from the Army. His lease would accordingly have expired on. 
October 12, 1952, if the decision of the General Land Office were correct. 

On October 3, 1949, E. B. Todhunter applied for a noncompeti- 


tive oi] and gas jesse on the same tract. On August 16, 1951, he filed 


another application for this tract. In a dee or dated September 28, 
1951, the Manager of the Land and Survey Office at Santa Fe rejected 
both of Mr. Todhunter’ Ss applications on the ground that the land 


applied for was included in Dr, Jacobson’s lease. Mr. Todhunter. 


- appealed to the Dir ector of the Bureau of: Land Management, con- 
tending that the J acobson lease was not. effectually extended by the 
decision of July 17, 1944, because Dr. Jacobson had not given notice 
to the Land. Office within 6 months ad entering my PeLyACS, as 
required by law. - 
 - On June 26, 1952, the rector of the Bueatl of Land Aananeiristtl © ; 
_ reversed the manager’s decision on Mr. Todhunter’s applications, and 

_ held that the suspension granted by the decision of J ‘uly 17, 1944, was — 
ineffective, that Dr. Jacobson’s lease had expired by operation of law: 
on August 31, 1948; the end of its primary term, and that the fourth | 
and fifth years’ rental had become a debt due to. an United States. 

From the foregoing decision of the Director of the Bureau of f Land 7 
Management, Dr. Jacobson has appealed. a 

The section of the Soldiers’ and Sailors’ Civil Relief Act of 1940 
upon which the suspension of the appellant’s lease was based reads 
as follows: | 

sec. 506. (1) Any. person holding a permit or lease on the public domain under 
the Federal mineral leasing laws who enters military service may, at his elec- 
tion, suspend all operations under hig permit or lease for a period of time equiv- 
alent to the period of his military service and six months thereafter. The term 
of the permit or lease shall not run during such period of suspension nor shall- 
any rentals or royalties be charged against the permit or lease during the period 


of suspension. - 
(2) In or der to.obtain the hence of this section, such per “mittee or lessee shall, 


_, within six. months. after the effective . date of this. Act or six months after his. 


-_ entrance into. a service, notify the ceperal Land Office by registered mail 
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oe his entrance into such : service and of his desire to avail himsett of the benefits 
a this section, i 7 : | Le Reraes oa 


A (8): This section § shall net be Sonatened to supersede tlie termis of. any y contract: | - ; 
ee | for operation of a permit Or lease, » ‘154 Stat. 1188. Ts i 


The Director of the Bureau of: Land veers cited the é opinion: 
of the Comptroller General of the United States in the case of Joseph. 


Ws Walton, Phoenix 078873 - (General Accounting Office No. B7 0870, ane 
od uly 14, 1947 ), as. authority. for his decision reversing the previous. . 


. decision of the Commissioner of the: General Land. Office on the J acob-- 
son lease suspension. The Comptroller General stated in that opinion : 


Paragraph (2) of the above cited. statute makes it mandatory for a lessee to- 
‘notify. the General Land Office by registered mail within six months after the- 
. date of his entry into military service of his. desire to avail himself of the bene: — 
fits of paragraph. (1)... Furthermore, the statute contains no provision whereby 


oe we ‘the General Land Office may in its discretion grant relief where a | late notice: 


= ‘ti is iad cherefare: chats if eeiion 506 7 were applicable tio. one in: : . 
‘the appellant’s position (i. €., to one who was not issued a lease until. 


after he had entered military ‘service), he would have to file his notice: | . 


of military, service within 6 months after his date of entry within the — 


7 military. service, not within 6 months after the i issuance of the. lease: ~~ 


to him... 


. of 1940 purports to grant relief to “Any person holding a permit or ~ 


lease * * * who enters military service * * *.” This language 
“= clearly indicates that section 506 applies only to persons who already 
_. hold oil and gas leases when they are called into service. The rights 

of persons who, like Dr. Jacobson, go into military service while they . ~ 
_ have ungranted applications pending are protected by-section 501. 


 (50.U. S. C., 1946 ed., App., sec. 561)... Upon request, under that sec- _ | 


“However, section 506 of the Soldiers’ and Sailors’ Civil Relief Act. : . 


tion, Dr. J acobson éould’ have had his application held in suspension: ae 


, until he left the Army, but he could not ee the lease while in: 
~ service and then’ claim relief under section 506. a | 
It does not follow,. however, from the fact, that the. Commie tone 
‘erred in suspending the Jacobson lease that Mr. Todhunter’s. appli- 
cation should be accepted. The Director of the Bureau of Land Man-. 
agement apparently regarded his predecessor’ S decision as a complete 
nullity. . Departmental precedents, on. the contrary, establish that: 
where a competent official who has jurisdiction over the subject matter. 
issues an oil and gas lease, its existence must be recognized even. 
— though it was issued in violation of law. Reay v. Lackie, 60 I. D, 29 . 


(1947) ; Bettie H. Reid, Lucille H. Pipkin, 61 I.D. 1 (1952) ; Transco 


Gas & Oil Corporation. et ano., 61 1. D. 85 (1952). In such cases the: 


7s . lease has ere: been ordered canceled, but not declared void from. > 
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its inception, The rule is otherwise, of course, where some e explicit | 
provision of law makes the official’s. action void (John L. McMillan, 


—6611.D.16 (1952) ), or where he lacks jurisdiction over the subject mat- 
ter, as, for’ instance, when a Jease has been issued to another person. 


OF. L. N. Hagood, A-26226 (October 5, 1951). That case emphasizes 


that the word “cancellation” connotes ia annulment or avoidance of 
- something which has been in force. Equity and administrative fair 


play require such a view of the-effect of erroneous decisions made by 
competent officials within their jurisdiction. Otherwise a favorable _ 


decision becomes a trap iferroneous. In the instant case, for example, 
to hold the extension a complete nullity is actually to give it the effect 


of throwing the land involved open for leasing to everyone except. 


the person it purported to favor. Ifa “nullity” it would not prevent 
others from filing effective applications for new leases at the end of 
_ the primary term of Dr. Jacobson’s lease, but it would (and did) 
pe Dr. Jacobson from making a timely application for renewal. 

A lease merely subject to cancellation, so long as it remains of record 
and uncanceled, segregates the land it embraces from the public 


- domain and prevents third parties from initiating rights in such land. 
| Onited States v. United States Borax Company, 58 I. D. 426, 444 © 


- (1943), and cases cited therein. There appears to be no substantial 
distinction between an improper extension of an oil and gas lease and 


the improper issuance of one. eee the a a 


tions should have been rejected. 
No question of law is presented with deepest to the fourth and fifth 


years’ rentals under the Jacobson lease. A pencil notation of unde-~ 
_ termined origin included in the record of this case indicates that the ~ 
~~. rentals have already been paid. If they have not, they are now due. 


and payable regardless of whether the lease expired at the end of its 


- original term on August 31, 1948, or on October 12, 1952, as provided ! 


by the erroneous decision of J uly 17, 1944. 
In his appeal Dr. Jacobson contends he has a preference right to a 


_ renewal of his lease by virtue of a letter he sent to the District Land - 
~ Office at Santa Fe on December 2, 1948. Whether the lease is deemed 
to have expired on August 31, 1948, or on October 12, 1952, on both — 


dates the regulations of the Department required an sipplication for 
a preference-right lease to be submitted during the last 90 days of the 


lease term and to be accompanied by a filing fee and the first year’s 


rental. A special form of application was required ; in 1952. In 1948 


no such form was required, but the applicant had to submit statements | 
as to his citizenship and interests in other oil and gas leases and appli- ‘ 
cations, a description of the lands sought to be leased, and a ‘statement 


that he v was ngeay to pay the remainder of the rent and to furnish bond. 
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0 For the vegullations 3 in: effect during 1948, : see 43 CFR 192, 130, 192. 2 | 


aa Circular 1624, 11 F. R. 12956) ; for those i in effect during 1959, see 43° 


See = CFR, 1951 Pocket Supp. 192.42, 192.180. Dr. Jacobson’s letter clearly» < 
did? not: comply with. any: ‘of. these regulations. Consequently, it” oo 
oe furnished no basis for. a, preference- -right lease. . * ee at 


. Since the purported extension of Dr. J acobson’ Ss lease expired by tes : 
: own terms on. October 12, 1952, the question of its cancellation has 2 7 


-. ¢ome moot. 


Therefore, pustisist- to “the ‘authority delégatad to the Solicitor by ; . 


Seed the Secretary of the Interior (sec. 28, Order No. 2509, as revised; 17. 

FR 6794) ,. the Director’s decision is. reversed. to the extent that ae 

ee directs reinstatement of E. B. Todhunter’s applications; and the’ case 
ig remanded to the Bureau of Land Management for determination as - 


: tO. whether the fourth and fifth years’ rentals under lease Santa Fe a. 
076281 have been paid, and if they have not, the Director’ s decision 13° 
affirmed to the extent that it requires payment. | - 
The Bureau. of Land Management is. eather theericted: to give 
advance notice to Dr. J acobson and Mr. Todhunter and the public | 
. generally of the time when the tract in’ question. will be Spened again 
2: to the > filing. of applications for oil and ¢ Bas leases. ene i So ae 
| | aes ae Ww. < Bideuie: | vs 
Acting 8 ee olicttor. 
| “OSCAR i BUTCHER AND CARL L. ‘SACKEDT: 
cence “ak Decided February 16, 1958. aie ie 


Oil and Gas Leases—Renewals—Time Limit—Waiver. Pu © 


The: departmental. regulation which provides that noldeed of. 20. -year. oil and. Ae 
- gas leases who desire to renew such. leases, should. file applications for re-: 


| te newal Within certain time limits will be waived in the case of a tardy 


a. application, where it: appears that: several wells have been” drilled on the i 


| 4 leasehold, other investments have been made in the lease, and efforts. have | 
_ been made to resume operations on the lease. tie ee ee oS 


ye APPEAL FROM THE BUREAU OF LAND MANAGEMENT ae 
1Osat L. Butcher’ Ss. 20-year oil and gas lease (Buffalo 023304) « ex: Av 


 -pired on September 18,1951. On February 11, 1952, almost 5 months) 
~ later, Mr. Butcher and Gal i Sackett filed a joint application for. the. 


- renewal of the lease. They stated in the application that Mr. Butcher. ae 


ae had assigned the lease to Mr. Sackett on June 1, 1938. oe eit 
On March 4, 1952, the Assistant Director. of the Bacau ne Land.” ~ 
peur Management. denied the ep heaton: for renewal on the - ground oe ae 
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= at a February 16, 1958 _ a 
it was 5 filed too ne Messrs. Butcher. and Sackett have appeated to 

_ the head of the Department from this decision. | i 

43 CFR 192.61 provides that an application to renew a, 20- -year 

, oil and gas lease “should be filed.* * * at least 90 days, but not more 


than S1x months, prior to the expiration of its term.” ae In M elvin N. oo 


Armstrong et al A-26474 (August 22, 1952), it was held that this 


provision was nat. mandatory and. could be waived in an appropriate — 


case, but that. a waiver would not be granted in the absence of a. clear 
and persuasive showing that the delay in filing the renewal mPhase 
was not unreasonable.’ 7 | 
In the present appeal, no asin Is “offered as 5 to" ae Mr. 
Butcher, the record titleholder of the lease, was tardy in filing his.ap- 
plication for renewal. The only explanation for the delay is that, be- 
cause of illness and family circumstances, “Mr. Sackett overlooked the 
filing of the renewal application. The assumption throughout the 
appeal is that Mr. Sackett is the real party in interest because - the 
purported assignment of the lease to him in 1988. | | 
This: Department, of course, cannot recognize Mr. Sackett as having 
any interest in the. lease. At the time the purported assignment was 
made, section 30 of the Mineral Leasing Act (30 U.S. C., 1946 ed., 
sec. 187) clearly stated that “no lease issued under the authority of this 
act shall be assigned or sublet, except with the consent of the Secre- 
tary of the Interior, ” and a ‘departmental regulation in effect since — 
March 11, 1920, ‘provided. that “leases may be assigned * * * upon 
first spine consent of the Secretary of the Interior.” (43 CFR, 1940. 
ed., 192.41.) Also, section 2 (k) of Mr. Butcher’s lease pr ovided that 
he was “Tnlot to assign this lease or any interest therein * * * except 


with the consent in writing of the Secretary of the Interior first had 
and obtained. ” The purported assignment to Mr. Sackett has, there- “ 
fore, been completely ineffective so far as the Department i is concerned — 





= hecade the consent of the Department was never given tothe assign- 
ment or even requested. Even now the appellants. have n not requested 


the approval of the assignment.? 


__ However, the records of the Gesiogieal Survey oS that eight wells 
have been drilled on the leasehold (all.of which have been plugged and. 


| abandoned), and that full compliance has been made with the operat- 
ing regulations applicable to. the lease. _ The appellants state that, 2 


1 ‘Such a: showing was. held not. to have been made | in the Armstrong case whens there 


was a delay of more than 17 months in filing the renewal application. However, upon 
a subsequent detailed showing by. the: lessee of the reasons for his 17 months’ delay in .. 


applying for a renewal, the time limit in the regulation was waived. MM ees N. Armstrong 


- €t.al., A-26474 (Supp.), November.14, 1952. 


- #Tt may be noted that if the assignment is considered: to have beau subinitted for approval 
_ on February 11, 1952, when the joint application for renewal. was filed, - it. could, upon. 
approval, take effect only as of March 1, 1952. 30.U.. S. C., 1946 ed., sec. 187a. . 
. #a01ss—05= Ht a 
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. ‘ies no. operations | have been conducted on. ane jeuen since se October: a 


8, 1942, efforts have been. made. ‘since that. date to resume. operations 


~ and, in anticipation of resumption. of operations, there has been main- 


, “tained on the lease certain itemized oil-well equipment which will have 


“no value except as junk if the lease is not renewed. The appellaiits - 


also state that since 1943. the amount of $2,769.21 has been spent to . 
_ hold - the lease while efforts have been made. to resume operations. 

In view of these factors, which show that. a considerable. investment 2 
| hae’ ‘been made in the lease, it appears equitable to waive the time 


| requirement ‘for the filing by Mr. Butcher of his renewal application, ; . 


despite the fact that he has offered no explanation for his delay in: 
_ applying: for a renewal; © 


_ Therefore, the Assistant Director's S decision is reversed, and the ease ca 


‘aralion of and. action ¢ on Mr. Butcher S ‘renewal application, 


dt OEL D: Wornionn, | 
: maaan ee J 


| "APPEAL. oF. RODARMEL PLUMBING COMPANY 
A182 i 3 Decided March Ay 1953 


‘Contract Appeal—Duty of Génbiiator Under Supply Contract—Necessity of 
Giving Timely Notice of ‘Delays: in Writing—Showing | of Actual. : 
Damage Under Tiquidated Damages Provision. os 


_ Where: the essence. of a contract is. the promise ‘to supply and install devices 
, which. will, meet the standard set in . the contract, a delay by the contractor 

ae clause of the ‘standard: ‘Government ‘supply ‘contract: ‘when. it? is: caused ‘by 

the’ contractor’ Ss failure to order: devices that would: meet the contractual 


“standard. eS Shas 
The. obligation: of: a contractor to obtain: and’ ‘4nstall devices which 7 will eel . 


. a:standard fixed: by the contract is. not. fulfilled when the contractor relies ©. 
on the representations of a supplier. : a 
a In: order to satisfy the. standard requirement. in a Government contract respect 
ing notices of delay, : written’ notice must be’ given. oe pee ge 
oe of this Department do not have. ‘authority: to: waive the : imposition: Of | 





liquidated: damages on: ‘equitable: ‘grounds’ or on the. asserted; ground that ~ z 
_ the Government actually did not suffer any. loss DY reason 1 of the. e delay. in ioe 


omelets a ee contract. 
i ADMINISTRATIVE DECISION, ae ee 
apoanenal | Plumbing Company, Chico; California!” filed’ an pad: ‘ak 


‘dated ‘September: 11, 1952, froma decision dated August: 21, 1952, of. 


_ the contracting officer of the Bureau of Reclamation. ‘denying the 
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applies aii for relief from the payment of liquidated damages, 
which were assessed under Contract No. I75r-3222 dated July 19, 1951, 


‘Specifications No. 200C-167.° The work was done in AcunecHon with ; 


the Central Valley Project of the Bureau of Reclamation in California. 

The contract, which was on the standard form for United States 
Government construction contracts (Form No. 23, revised April 3, 
1942), required the contractor to furnish and install 20 evaporative 
coolers for 10 duplex cottages at the Toyon Government Camp, near 
Redding, California. “The work was to be: commenced and completed 
in accordance with the provisions of paragraph 21 of the specifica- 
tions. That paragraph provided j in part that: 

The contractor shall begin work within ten (10) calendar days after date 


of receipt of notice to proceed,. and shall complete all of the work within HOnEY 
(40) calendar days from the: date of receipt of such notice: * * *,_ 


» The contractor received notice to proceed with the work on ‘August | 


| 9, 1951. The date of final completion for all of the work, therefore, 


| besnina September 18, 1951. The work, however, was not completed 
and accepted by the Government until December 6, 1951, 7 9 —— 
days after the scheduled completion date...” 

By August 22, 1951, the number of coolers and all but : ‘SLX. ‘of the | 
ceiling registers raquired by the specifications had been installed. On 
September 17, 1951, the contractor filed a written notice with the con- 
tracting aie that it had not yet received the six registers because 
of a shutdown in the plant of the contractor’s supplier. The six regis- 

_ ‘ters were shipped on October 2, 1951, and were installed shortly there- 


 after.t In the meantime, hore: those coolers ‘that had been: in- 


stalled failed to perform in accordance with the requirements of the 


specifications. New coolers were eventually acquired and installed cs | 
_ by the contractor, but only. after a delay of 79 calendar days. — | 


— Liquidated damages in the amount of $15 for each calendar day 
of delay were assessed by the Government pursuant to the provisions 
of paragraph 22 of the specifications. The contractor, in a letter 
dated January 22, 1952, objected to the assessment of the liquidated 
‘damages and requested a review of the entire question of damages. _ 

On August 21, 1952, the contracting officer issued a finding of fact 
and decision: denying the request of the contractor for an extension 
of time to cover the period of delay on the ground that the contractor 

1 Respecting these registers, the contracting officer, in his finding of fact, said: “The 


Inability of the contractor to secure six ceiling registers until after the time for completion 
of the contract need not be considered as a possible excusable cause of delay, for even 


after the registers were received and installed, the work remained incomplete because the. . 
contractor still was not. able to install satisfactory coolers. Hence, the only question to 


be treated here is whether the contractor’s difficulty in procuring coolers meeting the per- — 
_. formance requirements of the Specifications ‘Was an excusable cause of delay under Article 
9 of the contract.’ = 
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ra had. failed to notify the contracting Officer of the delay’ ith ten dave oie? 
from its beginning. The contracting officer also found that the de- 
ao lay was not attributable to unforeseeable causes on the ground. that, : 


ee unexpected delay by a supplier does not automatically. excuse the ~- 


ee prime contractor, and. that the contractor had submitted no evidence 


that its delay resulted. from unforeseeable causes. The contracting a 
oe officer. further found that there was no. merit in i contractor’ S: con- | a 
as tention that the Government had suffered no.actual damages because fe. ts 
> of the delay. On September 11, 1952, the contractor. appeiled from, 2 


Y 3 the findings of fact and decision of the contracting officer. eo fe 


a in its eo the. sontractor coe aihat the coolers? were installed oe 
oases prior to the completion date fixed by the contract, that it was: merely ‘ 


: - - the corrective work that was.not completed tintil a later. date, and that. “ 
«the corrective -work was delayed due ‘to unforeseeable causes. beyond. eae 


oa ae ate control. and -without the. fault or. negligence of the contractor... , 2 
ae The provisions of. paragraph. 15 of the. specifications not only. Te 2 =" 
: © jared that the 20 evaporative coolers were to be furnished and. in- | 


, ~~ gtalled: by the contractor in the cottages .at the Toyon: Government ar 
> camp, but they. also required that the coolers be installed ‘ fn accord- a 
9 ance. with. these specifications.” This requirement encompassed, — 


: among other things, the provisions of paragraph 26 of the specifica- : oe 


a ‘tions, which required that “Each evaporative cooler ‘shall deliver. a 


minimum of 1,700 cubic feet of air per minute.” The. contracting 
ee officer: stated i in. the findings of fact that “tests on September 18, 1951, a 
_.. revealed an average ae of ak 250: cubic feet, of air pa minute” oe 
a ted for the.coolers: ae 
| Thus, the delay 3 in: his case was ere the failure. of the a 
_. tractor initially to obtain. coolers that,.would meet. the: standards of 
_. performance required by the. specifications. Yet. the obligation to 
obtain and install coolers that would deliver 1,700 cubic feet of air 


op ee per minute was the very essence of the contract under. consideration. as 
~The contractor was at liberty to'test or examine various types of coolers 
to ascertain whether they would measure up to the standard of the 
eee specifications, or, it. was. free to rely on the advice of a supplier, ag: 
it seems. to have done. .The contractor cannot, however, excuse. its oo 
failure to complete the work under the contract within the time speci- - 


fied. by showing that it made no independent, attempt to. appraise the 


. coolers which were ordered initially or by showing that its supplier oe 


2 as. careless or mistaken. ‘There were, therefore, in this case no “de- 
mote as. lays in 1 the completion of the work due to unforeseeable c causes. °s beyond, a 
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‘the eanteol and without the fault or negligence of the contractor, | 
: including, but. not restricted to, * * * delays of subcontractors due — 
to such causes * * *” within the meaning of article 9 of the contract, 
which provides for extensions of time. Carnegie Steel Co. v. United 
— States, 240 U.S. 156 (1916) ; Krauss v. Greenbarg, 137 F. 2d 569 (8d 
Cire 1948), certiorari Ca 820 U. 8. 791, a denied, 320 
i, 8. S16. . ee | 
’ The ener does not dispute the finding that it failed to.give a 
written notice to the contracting officer 10 days after the beginning of 
the delay, as article 9 of the contract: provides. However, the con- . 
tractor alleges that the “Bureau of Reclamation and numerous off- 


cials and agencies, employees and officers were fully cognizant of the 7 


situation, and the contractor kept it fully informed and advised on 
all the facts all the time.” The contractor states further that there 
was no indication that the Bureau of Reclamation “intended to rely _ 
on the technical written notice of delay, as all indications were to the 
} | contrary.” 
-The contractor has not shown that the contracting aes did, in 
fact, have actual notice of the delay, but even such a showing by the 
| contractor would be insufficient to satisfy the requirement of article 
9 of the contract that notices of delay be in writing. United States v. 
Cunningham, 125 F, 2d 28 (D. C. Cir., 1941) ; Associated Piping and | 


a, gure omen, Ine., 61 I. D. 60 (1952). 


eat « a 2 re 
Finally, the contractor contends that the imposition of liquidated — 


damages is discretionary and, in this instance, would impose an unfair — 


- burden on the contractor, who acted in good faith and with reasonable 
diligence 1 in reliance upon “the representation of a reputable supplier, 
which in turn relied upon the representation of a reputable manutac- 
turer,” and that the Government actually suffered no damage as a 
_ result of the delay in the completion of the work. 

— It, is well established that, if a provision for liquidated ‘iad in 
a contract is a reasonable one, it is not necessary for the party enforc- 
ing it to show that any actual damage was sustained. Wise v. United — 
_ States, 249 U. S. 361, 364-867 (1919); United States v. Bethlehem 
Steel Company, 205 U. S. 105, 120-121 A ).. As stated by the Court 
of Claims in a recent decision: | 
* * * we cannot assume that the mere failure to assert the existence of actual 


damage to defendant necessarily implies that no actual damage in fact resulted. 
Certainly. under the rule prevailing in the Federal courts today actual damage 


-— 126 - DECISIONS or THE DEPARTMENT ‘OF THE INTERIOR rex LDo 


a is not. a necessary allesntian, nor _ required Grose where ‘he contract contains a | 
valid provision for liquidated damages—Recovery of liquidated damages is i 


ae allowed upon mere proof of -an. explicit contractual undertaking to that effect. a 


No proof that, in fact, ‘damages did not flow: from. the breach is allowed.’ ” Byron : 7 


Jackson Co. v. The United States, 35 F. Supp: 665: (8. D, Calif.). In the second 


a place. the test is not what appears at the termination of. the contract. but what 


: ‘ the parties must have fairly intended. when the contract was ‘made. The amount | 
i ‘stipulated in the contract ‘as ‘liquidated damages for a breach thereof, and which 
is regarded by the courts. as liquidated damages. rather than asa penalty, may - 


= - be recovered in the. event: of a breach, even though no actual damages. are suf: 


- ; fered as.a consequence of such breach. * * # Weathers Bros, Transfer oo: ine. 4 
i ny United States, 109 Ct. Cl. 310, 320-821 (1947 yee ae ae eee ee 


~ Moreover, the authority of administrative officials of the Depart: - 


- ae to excuse the contractor from the payment of liquidated damages : 


in the event of a delay ; in the performance of the contract is limited 


_ 818 U.S, 289, 294 (1941). 


. by the terms of the contract to situations where the failure to perform | is 


- on time is attributable to “causes beyond the control and without the 
fault or negligence of the contractor.” Officials of this Department 


eg do not have any authority to waive the. imposition. of liquidated dam-~ - 
ages on equitable grounds. See Royal £ estat Co. v. United oli whe! 


“Therefore, pirsaant'| to the exthérity delegated to me oe the Sears: s . | 


7 tary of the Interior (sec. 24, Order No, 2509, as amended; 17 F. R. | 
6794), the findings of fact and decision of the contracting, officer are. 


7 : afiirmed: 
io - Chanexcn AL Davis, ub oe 
te Solicitor. 
a oe. | a B ‘MULCOCK | 
. 420508 ~ - ee | Devided March by 1968 


oa. and Gas Leases—Suspension of Production—Expiration of Term, ie 


: Where an. oil and gas lease i is governed by the Mineral Leasing Ket as it existed : | _ 


before its amendment on August 8, 1946, if production is ordered suspended ; 
by authority of the Secretary of the Interior,. the term of the lease will be 
-automatically extended so long as the order of suspension remains in effect. - 


se An order. issued by authority of the Secretary of the Interior requiring sus-_ a 


| pension” of ,production. under an oil and gas lease. cannot be abrogated. by - 


_ the lessee, and will remain in effect until revoked: by authority of the Sec-. a 


| = _Yetary or until it expires by its own terms. ‘ 
Lo Where a lessee having only gas wells. on his lease lids been directed. to oma 
- the production of gas from the lease for an. indefinite period of time in order . 
to conserve reservoir energy for the production of oil, the plugging and: aban- 
te ‘donment: of the gas wells by the lessee several years later cannot. be consid- 
ered. as ated terminated the suspension onder: 1.3 
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


ait B. “Mulcock has appealed to the head of the Department from a 
dscieion rendered August 18, 1952, by the Associate-Director of the | 
Bureau of Land Management, in which it was held that his noncom- — 
petitive oil and. gas lease on the N144SW, sec. 24 and the SW1, sec. 
95,T.16S., R. 30 E., New Mexico principal meridian, had as ei on 
Deceiver 31, 1946. 

Both the Pace: In question, onetiiey ah other ‘aad, ‘were originally 
embraced in noncompetitive oil and gas lease, Las Cruces 029424, is- 
sued to Ada Nye Etz for a 5-year term beginning January 1, 1940. 
Mr. Mulcock became lessee of the two tracts by various mesne assign- 
ments, which were approved by the Department on May 1, 1945. 

Between April 25, 1940, and October 19, 1940, Mr. Mulcock drilled. 
a well in the SW14SW1{ sec. 25 and struck gas only, the well having 
an initial daily capacity of 4,000,000 cu. ft. At that time, he wasap- 
parently acting as operator. for a preceding assignee of the leasehold. © 
‘Under temporary approval from the district engineer of the Geolog- 
ical Survey for production of 1,000,000 cu. ft. of gas a day, Mr. Mul- 
- cock started producing this well in March of 1941, and continued until 
July of 1942.. 

During this period, drilling for aiid ome of oil on surround- 
ing tracts convinced the local officials of the Geological Survey that. 


_.the Mulcock well was in the gas cap of an oil-producing reservoir — 


and was wasting pressure necessary to efficient production of the oil. 


| Accordingly, on May 30, 1942, the Acting Oil and Gas Supervisor a 


at Roswell, New Mexico, ordered Mr. es to shut in. his well, | 
which he did the following July. | : 

That same year Mr. Mulcock dalled: a all in re SEY,S WY, sec. 
25, and again struck gas only; this well had.an initial capacity. of 
6 ,000, 000 cu. ft. per day. On October 22, 1942; before there had been 
any pommencial production from this well, the Oil and Gas Super- 
visor ordered him not to produce it either, for the same reason that the | 
first well was shut in. _ Accordingly, there has been. no production 
from the tracts embraced 1 in lease, Las Cruces 063925, since July of 
1942. 

The third eres of een 17 of the Mineral Leasing Act, as it 
existed i in 1942, contained the following language: 

* * Provided, That no such [oil and gas] lease shall be deemed. to expire by 


reasons of suspension of prospecting, drilling, or production pursuant to any | 
order or consent of the said Secretary: * * *, [49 Stat. 877. I 


_ Although this proviso was deleted from the act in 1946, all rights 
~ acquired under the law as it previously existed were declared § in sec- 
tion 15 of the amendatory act (60 Stat. 958) to be governed by the 
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a ws in » effect at the Gime of their Se ‘The Oil ane Ge rs ‘a | 


ae -visor’s orders of May 30 and October 22, 1942, were within the scope 


he of the authority. delegated. to -him under the operating regulations — ; 
— promulgated by the, Secretary of the Interior (80 CFR 221.2(c) (n),. 


991.9) and were, therefore, in legal effect orders of the Secretary of ae 


as the Interior. They appear never to have been. rescinded: Accordingly, 


° Mr. “Mulcock’s lease, Las Cruces 063925, has not expired, but will con- os 


aS time in force so long : as the shut-in orders remain unrevoked. | - 
Sai) ge a March. 1949, Mr. Muleock. removed the casing from both: wells oo 
and plugged them, after first receiving the approval. of the Oil and Gas. oo 


= ~ Supervisor.” The decision of the Associate Director of the Bureau of — | 
Land Management : seems to hold that these acts soméhow terminated Be ae 


> Mr. Mulcock’s lease. It would appear, “however, that an oil and: gas ; : 
lease cannot be relinquished except by the. filing ofa formal surrender i 


in accordance with section 80(b). of the Mineral Leasing Act (80... - 


| —ULS.C., 1946 ed., ‘sec. -187b) and the regulations adopted thereunder — _ 


+ (4B CFR 192. 160). Of. Lugarda Peisker, A-26300 (February 13, — 


1952). Nor can the abandonment of the wells be considered to have _ 

a terminated, the ; suspension of production which held. the lease in exist- — 
. ence beyond its. expiration. date. . ‘Under the circumstances of the i in- 
7 stant case, there would beno. logic’ in holding the suspension of produc- 


es tion to be dependent’ upon the lessee’ S maintaining a well capable on ee 


. producing. ‘The suspension order’ was for the stated purpose of con- __ 


_. Serving’ gas pressure hhecessary. to efficient production of oil from the ~ 
oF ee ee geological structure. Therefore, it. was reasonable to assume that it? - 
would. remain in effect: SO long as oil remained in. the structure to be 


produced... During that period, which. might last many years, there : -_ 


So would be no point in Mr. Mulcock’s maintaining per fectly useless gas 


~ wells in operating condition.” Nor can we say that the cause for the 


continued ‘suspension of production ceased to be the official shut-in 


a order and became Mr. Mulcock’s ¢ own act. after he plugged. the wells, a 


- because. the plugging. itself was no more than a reasonable reaction to 
an order which had made the wells useless for the foreseeable future. ee 


. The continuing cause of the. suspension. of. production ever since 1942 | 


has, therefore, been an order issued pursuant to authority vested'in the 


E . Secretary of the Interior. This order will save the lease from. oo | 
: tion until it is revoked by. competent authority. - 


_. ° Therefore, pursuant. to the authority delegated to ie ‘Solicitee ye _ 
se - the Secretary of the Interior (sec. 28, Order No, 2509, as revised; 17. 
FE. R. 6794), the. decision. of the Associate Director of the Bureau of 


- J Land | Management is 18 reversed. —- 7 


"Cuan i ‘Davis, i fe 


Solicitor. - = i: 


129] : - _ . H4  BARL WwW. HAMILTON - eu 7 7 129 : 
EARL W. HAMILTON 
A-26609 — oe _ Decided April 9, 1963 


| Oil and Gas Leases—Defective Application—6- Mile ‘Square, 


‘An application for a noncompetitive oil and gas iigase covering ee within 


an area which, contrary to departmental regulations and the instructions = | 
on the form of application used, exceeds a. » Smile ener’ is. ee to re- 


jection. 
Where a noncompetitive oil and gas lease is issued by ‘the manager of a land 
office covering lands within an area which exceeds by 40 acres the 6-mile- 
square limit fixed by departmental regulation and the instructions on the 
form of application used, and the icing oe no third persons are prejudiced 
thereby, the lease should not be canceled. » 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Pastant to an application filed on July 26, 1951, by Earl W. Ham- 
iulton, oil and gas lease Montana 03100 was issued as of February 1, _ 
1952, covering 1,595.26 acres of land in Montana. (30 U.S. C., 1946 
-ed., sec. 226.) On May 16, 1952, Hazel V. Crowe filed a protest against: 
the issuance of Mr. Hamilton’s lease on the ground that the lands 
covered thereby are not entirely within a 6-mile square. In a decision — 
of October 20, 1952, the Assistant Director of the Bureau of Land 
Management held Mr. Hamilton’s lease for cancellation. Mr. Hamil- 
ton has taken an appeal to the head of the Department from the As- 
sistant Director’s decision.* 
~ When Mr. Hamilton’s oil and gas lease application was filed, one 
departmental regulation (48 CFR, 1951 Pocket Supp., 192.42 (a)) 
- provided that an offer to lease “must cover only lands entirely within 
a, six-mile square.” -Another departmental regulation oe CFR, 1951 
Pocket Supp., 192.40) provided that— 


* = % Leases for not.to exceed 2,560 acres, except where the rule of approxi- 
mation applies, within a six-mile square, may be issued for all other land subject 
to the act [ i. e., land not within the known geologic structure of a producing oil 
or gas field |, to the first qualified offeror. * * *, 


Paragraph 9 of the General Instructions on. ‘the reverse side of the 
Offer to Lease and Lease for Oil and Gas filed by and issued to Mr. 
Hamilton, states, among other things, that—_ 


The offer will be rejected * * * if he) * = & the nee are not entirely within 
a 6-mile square be aI se . -  & | ae gee 


17The Assistant Director’ s decision states that the paobestant flea an i epitome (Mon- <A 


tana 08346) for the land included in Mr. Hamilton’s lease. This application was rejected 
in the decision of October 20, 1952, because the land applied for was covered by. an out- | 
standing oil and gas lease. The protestant did not appeal from that decision. The ap- 
pellant sent copies of his notice of appeal from the Assistant Director’s decision and of his 
brief in support of his appeal to the protestant oy Beeisver en: mail, but she filed no brief . 
or any other document respecting that appeal. —_ 
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= Presuftiabliy through inadvertence, the lease: which was ssaiedd to Mr. aa 


Hamilton covers land in an area which exceeds the 6-mile-square limit — _ 


. ~- to the extent of a quarter-quarter section or one-sixteenth of a, square 
' mile. The acreage covered by the lease is less than the maximum 2,560 
a acres set by regulation. Tt appears that there was no ‘conflicting appli- 


cation for any. of the land covered by the lease when it was issued. to. 


Ce ss Mr. Hamilton. oe | oe 
“= The i issuance of an oil and vas ies of land j in an area oi dxcodding: ite 7 


- 6- mile- “square limit i is not prohibited by the. Mineral Leasing Act (30° | - 


US... 1946 ed., sec. 181 ef eq. ye ‘However, the issuance of an ou 


: and gas Tange covering lands’ in an. area exceeding a 6-mile square. is 
inconsistent with the above- -quoted portions of the departmental regu- 
lations and instructions. Hence, an offer covering land not entirely 


af within a 6-mile square is subject to rejection. Adah G. Macauley, 
- A-26419 (September 3, 1952); paragraph 9, General Instructions, 


Offer to Lease and Lease for Oil and Gas Form N o. 4-1158, first edition, | 


filed by and issued to Mr. Hamilton: “The question in this case is 


whether a lease. which was issued on the basis of an offer which could 7 
have been but was not rejected for that reason, should be canceled. 

Asa matter of law, there is no requirement that a lease must’ be can- 
celed if a departmental regulation or an “instruction” of the character 
here involved is violated.? Assuming that the authority to cancel 
for such violation exists, should it be exercised in this case?. Here the 
manager should have known of the excess acreage and he should not 
have issued.a lease covering such excess acreage. The i issuance of.the 
lease did not prejudice the rights of any other person. | The lands 


-. >» eovered: by the lease: exceed the 6- mile- -square limit by the relatively 
bal small area of a sixteenth of a square mile or 40 acres. In these circum- 


stances, the cancellation of the lease does not seem to. be justified. C j. 
L. N. Hagood, 60 I. D. 462 (1951) ; Melvin N. Armstrong, ontana- 
Dakota Utilities Company, A-26474 (Supp.) (November 14,1952). 
- Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior. (sec. 23, Order No. 2509, as revised; 17 
F. R. 6794), the Assistant Director’s Cte is reyersad: and the case 
is s remanded for further r proceedings not inconsistent with this decision. | 


_ Ceeence, A. See ov: 
cee _ Solicitor. ae 


® 30 U. S. Ca 1946 ed., see. 188; ‘section 7 of the Tease terms on ‘the 1 reverse: e side of- lease . 


ee ‘issued t to Mr. Hamilton, 
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Contract Appeal—Liquidated Damages—Substitute Material. 


- Where the completion of a contract was delayed because of the. action of the | 
-  eontracting officer in determining whether substitute materials should be 
approved under a provision in the specifications of the contract permitting 
the use of substitute material, with governmental approval, whenever the 
- contractor is unable, despite diligent efforts, to procure the materials required 
by the specifications, liquidated damages should not be assessed against the 

‘ _ contractor for such delay. | 


_ ADMINISTRATIVE ‘DECISION 


“WGaaeatents Electric Works, 835-841 43d Street, Siena. rene : 
fornia, filed an appeal dated Anise 22, 1952, from the findings of fact 
and decision:of the contracting officer dated June 25, 1952, which de- 
nied in part a request of the appellant for an extension of time to 
| complete a contract with the Bureau of Reclamation dated July 10, 

.1951. The contract, No. I75r-8170, which was on U.S. Standard Form 
No. 23 for. Government eeaseracicn contracts (revised April 3, 1942), 
provided for the construction of the electrical distribution. ea for 


3 ~ construction. headquarters at Folsom Power Plant, under Schedule 


No. 2. of Specifications No. 200C-163 and Supplemental Notices. Nos, 
1, 2, and 8, Central Valley project, California. 
| Pursuant: to paragraph 22 of the specifications the ennbcactor was. 
given notice to proceed on August 18, 1951. The contractor, as. pro- 
vided in paragraph 22(a).(3) er the @peciiéa tions was to complete 
‘the 12-kv distribution line 90 days after receipt of notice to proceed 
and was to complete the remainder of the work, construction of sec- 
ondary distribution system, under paragraph 99 (a). (4), 120 days 


after receipt of such notice. The construction of the 12-kv distribution 


line was completed on December 8, 1951, or 22 days after the 90-day 


_ period had expired on November 16, 1951, while the remainder of the 
| work was completed on December 93, 1951, or 7 days late. 


_Under the terms of paragraph 23 of the specifications the ee 
- was assessed liquidated damages at the rate of $15 per day for each 


calendar day of delay in the completion of the 12-kv distribution. line 


and $25 for each calendar day of delay i in the completion of the 
remainder of the work. | 
_ Although the record before me does not so indicate, the sontractor 

apparently objected to the assessment of the liquidated damages and 

the contracting officer, therefore, issued his findings of fact and deci- 
sion of June 25, 1952. In that finding of fact and decision the con- 
tracting officer denied the contractor’s request for an extension of 
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_ aie for ihe delay in the completion of’ the 12-kv. distribution ie s 


-. on the ground that the delay was not -the result of an. unforeseeable 


. cause within the meaning of article 9 of the contract. He did, how- 


= ever, grant an extension of 7 calendar days for the delay in the Soe 


pletion of the remainder of the work on the. ground that that: delay» — 


was the result of an act of the Government in failing to make a build- | ee 


ing available for attachment of the service drops as required by the 


contract and that such a delay was one which the contractor could 7 “Te 


_ reasonably have foreseen or anticipated. 


The contractor appealed from the decision of the contracting officer, | a : 
~ seoking an extension of 22.calendar days for the delay:in completion 
of the 12-kv. distribution line on the ground that the insulators of ee 


- the. type required by a a 166 of the pe were “not ca 


na available. be He: 
As préviously noted, the eatractor received notice to a ae a 
the work under the coritract on August 18, 1951.° On August 2 the . 


- contractor placed an order (with Line ‘Material Company, 101 Wil- 


— liams Street, San Francisco 24, California) for the'714-inch ball and. a 


a socket type strain insulators and dead end shoes required by the speci- a <_ 
~ fications. Line Material Company ordered the insulators from an 


- ~ eastern supplier on August 5; 1951, but because of a shortage of the ae a 
: specified insulator, delivery was rendered impossible. - “Thereafter, . es 


ie _ the contractor sought without success to obtain the insulators. ‘from os 
a other sources, among which were Westinghouse Electric: Co., General : : s. 


Electric Supply Co., Thorpeon & Diggs Co, Valley Electric Co.. and Ae 
Graybar Electric Co. en 

» -.In‘a letter dated November 14,-1951, the ponte selon irocued the” me 
Bureau of Reclamation of its inability ti obtain the specified insula- a - 
. tors and requested. permission to employ a substitute type insulator — sas 
- together with a request for-an extension of time to finish the workin. 
| the event the proposed substitution was not agreeable. On. N ovember _ nee 


ne _ 15, 1951, the contractor was verbally notified that its proposed. substi- . 


tution was not acceptable and was requested to exhaust all possible 2 He 
sources for obtaining the: insulators. The verbal instructions: were = 
7% confirmed by a letter dated N Ss 20, 1951, from. the ern pee 


rz engineer on the project. 


‘Subsequently, on December 6, 1951, the contracki verbally iitinmed -_- 


= “the Government that it had minds additional unsuccessful attempts to ha 

— obtain the specified insulators. . The Government, after conducting’ ~~ 
‘survey, verified the fact that the stock of specified insulatorshad been 
completely exhausted in all of the local supply houses and on Decem- — 


ber 7, 1951, authorized the use of the substitute insulators, which. were 


a then procured and installed by the contractor on December 8, 1951, Bsn 
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a oat of 22, elena days after the scheduled completion date for 
that phase of the work, — 

_ The contracting ps in Shis findings of fact and decision dated 
Pi; une 25, 1952, stated that: 


"Although there. appears to ba: no denne that a shortage oceurted 1 in. the ae 
‘of the specified insulators, this alone does not excuse a delay in the performance 
of the contract. The Comptroller. General. has stated the peneret rule as oe 
in 15 Comp. Gen. $13, 315 (1935) : 
se Oe When a contr actor. enters into a contract without ‘having on hand 
material necessary to the per formance of such contract, it cannot be said 
that the unexpected delay. in obtaining such material is: delay due to an 
‘unforeseeable cause’ excusing performance by the contractor.” , Oe Sang OF 
The only exception to this rule is where the failure of the supply is caused by. 
“conditions so. abnormal, extraordinary, or unusual that. they reasonably could 
not have been anticipated or foreseen at the time the contract was formulated.” 
See 22 Comp. Gen. 1127; 1129.(1943). 27 Comp. Gen. 621, 624 (1948). The 
record reveals no evidence indicating the reason for the shortage in the supply 
of the specified insulators; although the contractor was requested to’ submit | 
such evidence. :-'The only reply to this request was a letter which the contractor 
received from the Line Materials Company, attached and marked. Exhibit “C”, 
which indicated that there existed a shor tage in the supply of the specified 
insulators at the time. the contractor placed his order. Since there. is no eVi- . 
dence that the shortage of ‘the supply of the specified insulators was Caused 
by “conditions so -abnormal,: extraordinary, or -unusnal:that they reasonably 
could not have been anticipated or foreseen at the time the contract was formu- 
lated”, no extension of.time may be granted for a delay in’ the performance of 
the contract caused by the shortage. 


The rulings of the Comptroller General which the contracting | 
officer cites do not absolutely exclude a shortage of materials from 
the category ‘of excusable delays under the standard: form of contract. 
If it were necessary for me to rule upon the point, I would be inclined 
to the view that the contractor could not reasonably have been expected — 
to foresee that it could not, over a period of 314 a obtain the 
insulators with which this appeal deals. 

In this contract, however, the provisions of article 9 ae parag sgn | 
29 of the specifications, as maiendeds relating to liquidated damages, 
must’ be read in connection with that part-of subparagraph Os of 
—parag raph 25 of the specifications which reads as follows: : 

_ * * ®* Materials furnished by the contractor shall be of the type and quality | 
described _in these specifications. The contractor shall. make diligent. effort 
to procure the specified materials from any and all sources, but where because 
of Government priorities or other causes, materials — required by the specifica- 
. tions become unavailable, substitute materials may be used: Provided, That 
no substitute materials shall be used without - ‘prior written. approval. of the. 
contracting. ofticer, said written approval to state the amount of the adjustment, 


iftany, to be made.in favor of the Government, The contr ‘acting. officer’s determi-— 
nation as to whether substitution: shall be. permitted and as, ‘to ) what substitute : 
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‘materials : may be used shall be. final and conclusive. if the substitute materials = 
By eet, ‘approved. are of. Tess value to the. Government or involve less - cost: to the con- 


tractor than the materials specified, an adjustment shall: be made in: favor of 


— : ~ .the Government, and where. the amount involved or the importance. of the sub- 
a stitution warrants, an order for changes will be issued ; otherwise the adjust- 


~. ment will be handled by. deduction from payments to the contractor on the basis oe 
of prices. stated in the written approval...No payments in: excess of prices hid? 2 °e 


_ din the schedule will:be made because of substitution of one material for another, ) ; = 


Or. because of the. use of. one alternate material: in: place of another. 


re This provision of the contract, ‘was not. required to enable the Gov- 


~-ertiment to permit. a substitution of materials called for by: the s speci- 


i” | fications, because. under. article 3.-of the contract the Government might . 


| ~ unilaterally. have ‘changed the specifications. “Therefore, itis reason- ~ 
- able: to. suppose’ that. this provision ‘of the: contract. was intended to 
afford some relief to the contractor if,. in spite” of diligent. efforts on 
its part, particular ‘materials proved. to be unavailable, | and if the | 
materials proposed as substitutes would serve as well: from the stand- ; 
‘point of performance as those: originallyspecified. «i: a 
It 1s unnecessary on this‘appeal to decide ‘whether, 3 in view ’ of the 
‘ianguage” as to” the conclusivenéss of the determination of the con- | 
tracting officer | on ‘the. matter. of substitutions, the contractor would 
in any situation have: had a right-to. require the. acceptance: by the 
Government of .a' proposed substitute. It-is sufficient to note in this. 
regard that the: provision would have 1 no real meaning unless it enabled 
the contractor in a proper case to toll the running of the period set. 
for completion of the work or to terminate the. period of, ‘delay for 
_which: liquidated damages might be assessed. 7 
~The undisputed. facts in the record which are rolevat. to. ne appli- 


> at cation. of the. provision ‘of the specifications quoted above: appear to 


~ be as follows. “The contractor, both before and after the receipt of 


the notice to proceed, endéavored diligently to obtain the insulators 


. required by the specifications, and ina Jetter ‘dated November: 14, 


me 1951, it notified the Bureau of Reclamation of the unavailability of — 
on the wisulators and its efforts to obtain them. The Bureau in a, letter 


7 dated November 20, 1951; refused the proposed substitute and. urged a 


the: contractor to « exhaust all sources of supply. The contractor on 
a - December 6, 1951, informed the Bureau that it had without success Pe 
made. additional attenipts'to obtain the insulators: The Bureau by — 
means ofa survey verified the unavailability of the insulators at'all 
the local ‘supply houses, and. ‘approved the use of the substitute. i insu- 


~ lators on December 7 1951. The substitute insulators were > installed os 


far on the following day... epee : eae 


It also:appears, from a iamorsdan dated Oetober re 1959, fiom 


the: Acting: Regional ‘Diréctor to the Commissioner of. Reclamation mi 
: that: “The only 3 reason for ‘refusing earlier permission to use substi-_ — 
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tute insulators \ was because of the desire to standardize materials. for | | 


maintenance purposes. These. substitute insulators served the same. 


purpose and are equal in all oo to those oe by. the speci- ee 
fications.” 

Under my reading of the provision of Saracrcels 25 of the speci- | 
fications. discussed above, when the contractor notified the Govern- - 
ment that it had diligently but unsuccessfully sought to obtain the 
insulators and proposed ‘an adequate substitute, the Government had - 
a reasonable time after receipt of the fouseation to verify the con- 
tractor’s diligence, the unavailability. of the insulators, and the ade- 
quacy of the substitute. Thereafter, assuming that the contractor had - 
been diligent, the insulators were unavailable, and the substitute insu- — 
lators adequate (as was the case here), no liquidated damages v were . 
assessable whether the proposed substitute was accepted or not. 

The time fixed under the other provisions of the contract for: the 


‘completion of the 12-kv distribution line on which the insulators were 


to be installed was November 16, 1951. ‘The contractor waited until 
‘November 14, 1951, to notify the Bureau of Reclamation by letter that 
‘a situation ae as contemplated by the provision of paragraph 25 
quoted above had arisen. It appears that this letter was not received: 
_ inthe regional office in Sacramento until November 15. Although the 
contractor was treading perilously near to the deadline, in’ view of 
’ the fact that the Bureau acted within 2 days in December, I conclude: 
that it might reasonably have confirmed the situation and approved 7 
‘the proposed substitute by the close of business on November 16, 
1951. Therefore, paragraph 25 of the specifications operated to save 
the contractor from the assessment of liquidated damages for any 
delay occurring after that date and attributable to the unavailability | 
of the insulators, and the delay that occurred because the Government. 
desired that an additional effort be made to locate a supply of insulators 
‘was not. chargeable to the contractor. | 3 | | 


- Conctuston 


Therefore, ar to re authority Auiseaicd to. me ae the Secre- | 
tary of the Interior (sec. 24, Order No. 2509, as amended; 17 F. R. 
6794), the decision of the contracting officer i in Imposing liquidated 
damages for the 22 days’ delay in the completion of the construction 
_of the 12-ky distribution line is reversed, and the case is remanded to 


the contracting officer with instructions to remit to the contractor the 5 


amount withheld : as 8 liquidated damages. are eee 
| . - Carencn A. Davia: s 
—» Soltettor.. 
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(APPEAL OF STUDER CONSTRUCTION COMPANY a 


i ie” pe | Decided April 20, 1953 


ze a Contract Appeal—Prooeduré—imely Protest, 


"Where a contractor fails to comply with a time limit preseribed in the conttace 


7 for. the filing Of. a written’ protest against. a requirement that the contractor _ ae 


ee ‘perform work which it believes to be-outside the scope of the contract, the 
‘y =. contractor. cannot: thereafter claim additional. compensation, over and above 
a that sunuletea in the contract, for. such work. ae 


ADMINISTRATIVE DECISION | 


“Sinder Coneesuction: Oo, 619 Lewis. Mode: Billings, Moiitena, - 


. | an an appeal dated December. 92, 1952, trom a decision made by the 


oF contracting officer. dated November 17, 1952, denying. a claim in the 
- amount, of $730. for additional. compensation. based, upon extra. work 
under contract No. I79r-2367, specifications No. 601c-20.. ‘The con- 
tract;.on, U. S., Standard Form No. 23 for Government construction. 
~ contracts. (revised April 3, 1942), was entered into on April 23, 1952, 
- with the Bureau of. ‘Reclamation, and provided. for the clearing of the 
| “Heart Mountain Camp Area, Shoshone Project, Wyoming. _ toe 
_« Notice to ‘proceed with the work under the contract was received | 
| iy the contractor.on May 3, 1952, and all work under the contract 
was completed. and. accepted. on Anoust 99, 1952, within the time for. — 
‘completion. as established by paragraph 21 of the specifications. 

The contractor, in executing the release on the.contract dated Sep- 
tember 6, 1952, ee the following exception: “Except as noted in 
letter attached. 7 That letter states in part.as follows : 

Under the above: numbered contract we claim additional eotitareadods due us 
‘in the-amount. of $720. 00.for work done. that was, not: covered in the. payments 

for any items in our’ final estimate. We ask: that. we be paid for the cleanup 
of all non-combustible debris that we were ordered to clear from the same area ' 


‘that the combustible debris was cleared from earlier, namely the 300-acres. 
When this_ work was. ordered: done, our foreman, Ed Cummins, protested that 


- it was not a part of our contract. When he was told. to do the work after call- — 


. ing this’ to the attention of the inspector in charge for the Bureau, I told him 


- to go: ahead and. get the. job: done as we bad need of his service elsewhere. 


The contracting officer, in findings of fact and decision dated. No- ; 


: “vember 17, 1952, disallowed the contractor’s claim on the ground that 
the contractor hiad failed to make a timely protest as required by para- 


graph 12 of the specifications. As a second ground for disallowing -- 


the claim’ the contracting officer: found. that the work which the con- _ . 


. : i tractor alleges to have been i in excess. of that called. for i in the contract, ae 
Was requized to be aghast under T paragraphs 1, 29, and 31 of the = 
gee specifications. oh 26 a 
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The correctness of the contracting officer’: S action in denying the 
claim. on the ground that the contractor failed to make a , timely pro- : 
test. will be considered first. 7 

Paragraph 12 of the specifications provides as fellowes 
| Protests. If the contractor considers any work demanded of him to be out- 
Side of the requirements of the contract, or considers any. record or ruling of the 
contracting officer or of the inspectors to be unfair, he shall immediately upon 
such work being demanded or such record or ruling being made, ask, in writing, 
for written instructions or decision, whereupon he shall proceed without delay 
-to.perform the work or to conform to the record: or ruling, and, within twenty 
(20) calendar days after date of receipt of the written instructions or decision 
(unless. the contracting officer shall grant a further period of time prior to com- 
mencement of the work affected ) he shall file a written protest with the contract- 
ing officer, stating clearly and in detail the basis of his protest.. Except for such 
_ protests as are made of record in the manner herein specified and. within the | 
time limit stated, the records, rulings, instructions, or decisions of the contract- . 
ing officer shall be final and conclusive. paid 
- The Acting Chief, Construction. Section, Big Horn Dieriee: oi: 
 reau_ of Reclamation, in a memorandum to the Regional. Director, 

Region 6, dated September 18, 1952, stated as follows : 


_ Although: the. clean-up: of.the scattered. brick and concrete rubble 1 was. sialseusned: 
several times with the contractor’s superintendent, . at no time during the per- | 
. formance of the work did he make PrOleet of Uae work demanded ot him or re- 
quest written instructions. MOR Bs. 
| There is nothing in the. record which indicates that the contracting 7 
| officer knew of the discussions referred to in the memorandum. 

The record discloses also that the contractor’s letter dated Septem- 
ber 9, 1952, which was referred to in the exception to the release on 
eantraet and which was submitted after the completion. and accept- 
ance of all work under the contract, constitutes the only written pro- 
test given by the contractor. “Obviously; this written protest was not 
timely, and did not conform to the procedural requirements fixed by 
paragraph 12 of the specifications, quoted above, that when. the con- 
tractor considers any work demanded of it to be outside of the require- 
ments. of the contract, he shall immediately ask for written instruc- 
tions, and within 20 calendar days after the date of receipt of the writ- 
ten instructions, he shall ile a written protest with the contracting of- 
ficer. 

The contractor in its eer lees not sisonie the findings of the 
contracting officer that it failed to make timely written protest as re- 
quired by. paragraph 12 of the specifications. (Findings, item 7.) 
Moreover, the contractor has not shown that the. contracting. officer 
did, in fact, have actual notice that the contractor believed that the 
| clesaan of the scattered brick and conerete rubble for which the con- 
330185—55——12 (a: 3 BO -— 
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aeons now. einai additional payment ¥ was outside of the require 


| sae “ments of thecontract. ~ i Sid de 
“In United States v. ‘Madson Const. Co. 139 BR 2a 613, 615- 6: (6th | 


. Cr. 1943), the court, in deciding a dispn: between a "snbcontiactor : 
-and a prime’ contractor with the United States, addressed itself to the 
-effect, of a failure to comply with the provisions of the contract re-- 


- quiring a written protest. against a ruling of the contracting officer eo 


-deemed to be unfair or to 0 Require: extra, work. The court, in pertinent | 
Part, stated: , : i aa ae ie 


~The: interpretation of the: Contracting Officer concerning the’ required sizing at 


be brick, not having been formally protested or appealed: by appellant, was under | 


- “the. contract: binding upon it. ‘Appellant did not make at. any time a clear, ‘formal | 
3 protest to the Contracting Officer with respect to any claimed. improper. ‘elimi- 

“nation of tile within, the permissible | degree of distortion ; nor was any request 
: cmade by appellant: upon the appellee, prmicipal contractor, to dae the matter | 
to the Contracting Officer. ' ne BREE Pe 

Also, see United States \ ve - Cunningham, 125 F. od 28, , 80, 31 (D. . 
Cir., 1941). ae 

This case illustrates is importance of Sonipile fee a. dig 

pute of this nature to the contracting officer by a formal protest. In 
‘its letter dated —— 9, 1952, ae additional pono} 
the contractor. said: Se te eee! te. Man 
= Oe We ask that we ie wala oe he “deanup « of all mionecam bugtible debris - 
‘that we were ordered to clear. from the same area that me compass debris 
“was cleared from earlier, namely the 300 acres. 


The Acting Chief of the Construction Section, Hig Horn’ District, in 
the memorandum referred to earlier, states that the ‘ ‘scattered. con- 
—erete brick and concrete rubble” vith’ which the claim deals “was a 
result of felled brick chimneys, ” to which paragraph. 30. of the. specifi- | 
cations applies. In his findings. of fact. and decision, the contracting 7 


a officer states. that 


a ® + % The contractor's claim ‘apparently. pertains specifically. ie the: seested 

- ‘loose brick and concrete rubble that remained after the removal of barrack | 
Sa buildings prior to the date of the issuance of the invitation for. bids, as dis- ; 

abe: tinguished from the brick and. rubble from large main chimneys. of mess halls / 

Pre: and ‘utility buildings which were: meauited to be broken and removed under the | 
“provisions of this. contract. | | : co 


And, finally, i in its letter of cane iabad Dicer bond ot. 1952, is con- io 


tractor states that bis claim | is “for the cost only of picking up broken 


7 concrete and brick [from]: the whole of the 300 acres: outside of the 


areas” shown on Drawing No. 26-601-270, which is referred to in. 

os paragraph 29 of the specifications relating to. conerete floors. “Thus 
the record does not show clearly either the location or poy source > of : 
the rubble ‘in: ' dispute. . 3 i oe ee 


486] ESTATE OF ISAAC MAYNARD BRONCHEAU (BRONCHE) 139 
: ran April 20, 1953 oe 
it a written protest is made promptly i in accordance with provisions 
of a contract similar to paragraph 12 of the specifications, the con- _ 
_ tracting officer may obtain specific information respecting the work in 
_ dispute and decide whether the work is required by the contract. In 
the event’ that the contracting officer decides that the work is not | 


required by the contract, he will then have an opportunity to issuea _ 


_ written order and to compute the cost of the work and state the price ~ 
in the order, as required by. article 5. ot the standard form of construc- 
tion contract. - | 

Accordingly, by reason of its salar pursuant to paragraph 12 of 7 
the specifications, to submit a timely protest in writing to the con- 
tracting officer when ordered to perform work which it believed to 
be in excess of that called for in the contract, the contractor must be 
held to have accepted the. order, and, consequently, to have waived the 
right thereafter to object to or challenge the propriety of the require- 
ment that it clear the debris in dispute. | 

As the claim: should be denied by reason of the contractor’s failure 
to file a timely protest as required by paragraph 12 of the specifica- 
tions, itis deemed unnecessary to determine the validity of the claim 
on the merits. (See Welch £ ndustries, Lne., p. 63.) 


DETERMINATION 


ihe nace to the authority. delegated to me by és Secre- 
tary of the Interior (sec. 24, Order No. 2509, as amended; 17 F. R. 
6793), the action of the eoarracnng officer 7 rejecting the claim of 
the appellant for additional — con Dee ce under contract, No. 
17 or-2367 1 is ence | ; 7 
CLARENCE A. wine 
Solicitor, 


| “ESTATE OF ISAAC MAYNARD BRONCHEAU (BRONCHE), 
DECEASED, ‘UNALLOTTED NEZ PERCE INDIAN 


1A-96 ; eee | Decided April 20, 1958 


tidian Estates—Probate of Will—Testamentary Charitable Trust—Testa- 
| mentary Capacity—Prejudice and Bias of Examiner of Inheritance, 


A. will devising in trust. for charitable purposes, the restricted estate of. an 
Indian testator to a tr nS not organized under the Indian Reorganization 
‘Act, is valid. » 2 ee 

- Mere inconveniences of administration of a cers to an Indian tribe. to pro- 

vide scholarships for tribal members, do not. defeat the purposes of an other- 7 
wise valid testamentary trust. 
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“The findings of an. ‘Examiner of Tihetitance with reaped to tne: 5 tectamentary : i Pa 


capacity of an Indian testator, will not be set aside when they are supported 


| by the weight of all the e evlaénds adduced i ina Proper and ree a an 7 


"proceeding. » 


“ eapnot: be ‘sustained when. no : specific acts of ‘prejudice: or ‘bias: are cited, i. — 
and none is discernible, in a record. to. the accuracy. or adequacy. of which ee 


BO. objection is made. . 


APPEAL FROM EXAMINER oF INHERITANCE, 
: BUREAU OF INDIAN AFFAIRS | 


“(Selina Alberts has appealed. to the ead of the Départiment'f ee : ee, 
decision, dated. October 8, 1952, by an Examiner of Inheritance, Busi < . 2 


eet reau of Indian Affairs, denying’ her. petition’ ‘fora reheari ing in the | 


- matter of the estate of Teac Maynard Broncheau (Bronche), deceased, ; 


2 unallotted Nez Perce. Indian, whose last will and testament, executed on 


standard Indian Service Form 5-109 and dated April» 16, 1948, was. 
approved by the Examiner of Inheritance on November 28, 1951, | 
’ The testator, who was 28 years old at the time of his death on. “May 
29, 1950, left an estate subject: to the jurisdiction of this Department 
Rppraised at $23,497.51. He left surviving as his sole heir at law, 
determined. by the. Examiner of Inheritance i in. accordance with: sec... 
14-103, Idaho Code Annotated. 1932, one Cecelia Alberts; 79-year-old 
Nez Pores Indian, a first cousin twice removed, who in the absence of 
~ avalid will would have inherited By: the Hixaminer’ S andes the entire 


_- estate.. 


By the terms of. i ere will, he testator ‘ioviaed hig” entire | 
estate to the Nez.Perce Tribe of Tndiane: the income from which is to» 
be administered by the official governing body of that tribe and credited 
to a fund to be known as the Isaac Broncheau Memorial Foundation 
and:to be used to grant scholarships to outstanding high school grad- 
uates of the Nez Perce Tribe for educational expenses at any college, - 


university or other institution. of higher-learning, with the limitation. ~ 


that such a scholarship: i ‘is.not to. exceed: $500. per annum per student. 
_. Hearings to determine the heirs of the decedent and the: validity of | 

his will were held at Lapwai, Idaho » by an Examiner of Inheritance on 
August 31, 1950, April 18, 1951, and October 9, 1951, at. which lengthy 


and setailed testimony was ee The detisien of ie Examiner held 


the will valid and also. determined Cecelia Alberts to: be. the sole heir ” 


ca at law of the decedent had he died intestate. 


Cecelia. Alberts filed a petition. for rehearing hetoite’ another re 


Pi aminer of Inheritance, i in which she attacked the. decision on two ptin-" > 


= cipal ‘grounds: (1)-Bias and. prejudice: of the Examiner ‘during: the © 
course of mye ees and (2) eye on the decedent. Her petition oe 
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-for rehearing was denied, and ‘she has taken this appeal from that 


2 denial. 


The findings of an Examiner of Inheritance based upon competent 
evidence that is both comprehensive and detailed in respect of all the 
issues, Should not be lightly set aside. In this case, the findings have 
been based upon such a record, and are consonant with the preponder- 
ant weight of all the evidence contained therein. 

The appeal does not allege any specific error in the record.or offer to 
introduce any newly discovered evidence, but rather it attacks the con- 
clusions of the Examiner based upon the existing record. 7 

The first of the principal contentions of appellant is that the Ex- — 


as aminer exhibited bias in the conduct of the hearings, although the 


record is devoid of any such complaint from anyone during the hear- . 
ings themselves. Appellant was represented by counsel thr oughout 
‘both the continued hearings, during which no objection was noted with 

respect to the manner in which the hearings were being conducted or 

_ to the form or substance of any of the testimony or other evidence ad- 

duced. The record does not show that anyone desiring to testify was 


not afforded full opportunity to do so or that any of the testimony 


offered was objected to by, or was excluded or admitted over the objec- 


| tion of, appellant. Instead, it shows that appellant was afforded full 
oo opportunity to testify and to produce any and all witnesses she desired. 


It shows that she and her witnesses did in fact testify and that her 


_ attorneys were afforded and-availed themselves of the opportunity to 
examine all the witnesses. Neither the petition for rehearing northe | 
appeal from its denial contests i im any ene the ecurney orade-. 


quacy of the record. a 
| Moreover, the appeal. does not sucess any specific acts of bias 


ae or contend that any specific evidence was ‘ignored by the Examiner. | 
~ No. bias or prejudice on the pare of the Examiner of Inheritance i 1s 


shown. - 

The second encae contention advanced: in the appeal is that the 
testator was insane and under the undue influence of the then Agency 
Superintendent Archie Phinney at the time the will was made. 

. There. is extensive testimony and other evidence in the record di- 
rected specifically to the question of the testamentary capacity.of the 
decedent and the influence, if any, of the late Archie Phinney over 
him. The findings and conclusions of the Examiner of Inheritance 
on these issues are amply supported by the weight of all the evidence. 

‘The will of Isaac Broncheau was witnessed by the late Archie Phin- 
— ney, former Superintendent of the Northern Idaho Agency, and its 
former Chief Clerk Victor Fontenelle, both of whom at the time of | 


Ao DECISIONS OF. THE DEPARTMENT. OF: THE: INTERIOR [61 LD 


- ; its. execution made the: customary afidavits. Its was | approved s as sto. ae 


form by the Department. 


The record contains a statement anesd April 4., 1951, by Mr. Fonten- eee 


elle, the sole surviving attesting witness, made under oath in response 
- to written interrogatories. It was read. by: the Examiner at the first . 


; continued hearing and deals in detail. with the circumstances. sur- 7 
. rounding the execution of the will, the desires of the decedent. i in the — 


a premises, his soundness of mind and memory, and freedom. from. CO- 
~ ercive ‘influences in his testamentary acts. It. affirms-i “in all wep | 


' the validity of the will: 


No challenge i is od directly to ‘aoyhine that i is set forth. in te : 


| statement and no request is made that Mr. Fontenelle: be questioned o- 


further. Although 7 the testimony of appellant herself as well as that - ; 


of her several witnesses is far from consistent throughout, such testi- — 


| mony in its entirety tends to support the recitals of Mr. Fontenelle, 


o- as does the weight of all the other evidence. . 
__. Emphasis in the appeal, as in the petition for geheaving, | 1S laid by fed 
- the appellant-contestant upon the voluntary commitment of the de- 


. eedent to an institution for the insane approximately ten and ahalf a 


| months subsequent, to the execution of his will. The record of, and : ; 
- circumstances surrounding, the decedent’s commitment and subsequent ee 2 


by copes and_expert. testimony and other evidence at the ae ~ ‘ 2 
hearings, and are here found to have been fully considered and 


weighed in the Examiner’ s decision. The weight of such. testimony | 


and other evidence amply supports the findings and conclusions of the - Be 
i Examiner of Inheritance. | a 
Isaac Broncheau was.a disabled veteran of World War Ii in which ee 


7 disability compensation at the time ‘of his death: In addition, he was. i : 


suffering from the progressive stages of. advanced tuberculosis, with 


knowledge that he had not long to live. In the post-war years, he‘had : - : 
been confined for the treatment of tuberculosis: many times in veterans’. 


hospitals. He drank excessively and his use of alcoholic beverages. a 


7 appeared to increase with the progressive ravages: of his disease. until. oe 
_ the uncontroverted testimony indicates*he was sober not more than: 


Be ; two-thirds of the time. during’ a period immediately preceding ] his 7 ; 


commitment to the State Hospital at Orofino, Idaho. - 


oo The affidavits filed in support of the petition for rehearing and thoes : 2 7 
_ filed in support of this appeal are of limited materiality i in stressing | 


7 the actions of the decedent i in his early’ childhood and. those during. Moo 


| period considerably subsequent: to the making of his will. Moreover, . 


| ee the Army apparently found the former actions no bar to his acceptance. a — 
os for unlimited military potvice, eae combat t duty, and the weight s 
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of the evidence pictures him ten and a half months after i maene of 
his will to be a desperately sick man in need of urgent hospitalization, 
rather than insane. The weight ofall the evidence shows him to have: 
been of full testamentary capacity, free of undue influence, during the: 
considerable period of time he was giving thought to making his will. 
and when he finally made it. 7 
Appellant’s supporting affidavits, principally from those aie testi- | 
- fied at the hearing, consist largely of opinion statements that are un- 
supported by specific allegations or by the establishment of the bases. 
from which such opinions were formed. None contains any new sub- — 
stantive matter not already considered by the Examiner of Inheritance.. 
Appellant has failed to show any error in the record or that the: 
Examiner ignored or did not impartially give due consideration to all 


the evidence contained therein. She has not shown that the decision of 


the Examiner is in any respect inconsistent with the weight of all the 
evidence. Nor does she claim to possess, or to offer to introduce at a 
rehearing, new evidence which was not available or brought out in the 
proceedings in this case. Appellant has failed to show where any just. | 
purpose would be served by a rehearing. 

Several questions presented by the record should be considered. 
They relate to the validity of a devise by the testator of an equitable — 
interest in restricted lands to an Indian tribe not organized under the 
Indian Reorganization Act, to be held and administered by the tribe 
in trust for the charitable purposes set forth in such testamentary trust. 
These questions involve the power of the Indian testator to devise and 
the power of the Nez Perce Tribe to accept the estate in trust and the 
right of the Secretary of the Interior to approve the terms of such 
devise which limit his own discretionary powers over the administra 
tion of the restricted interests involved. 

It is our considered Judgment that the will is valid and that its terms 
may lawfully be carried out, although not perhaps without consider- 
able administrative difficulty. Mere inconveniences of administration, 
however, should not defeat the purposes of an otherwise valid testa- 
mentary trust. There is no showing that the Rv ED oer of the instant 
trust are impossible of attainment. 
_ The Indian testator derives his power to anos by will of interests 
in trust allotments from the act of June 25, 1910 (36 Stat. 855), as 
amended by the act of February 14, 1913 (37 Stat. 678, 25 U.S. C. sec. 
373). These statutes are enabling wets in respect of the subj ect matter | 
under consideration and were enacted to grant to an Indian powers in 
- addition to and not in deprivation of any of his preexisting rights. As: 
such they are entitled to the customary rules of construction applicable 
to enabling ee “That an Indian an by virtue of these acts 
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_ dispose by will of his iriterest 3 in lands allotted i in trust, is ey 6pen to. 
- question inasmuch as such right is expressly sO granted. Nor do either 


i of these acts. limit to whom:such a devise may be made. It may law- “3 


7 fully be made to an Indian tribe. Neither do we see any legal impedi- | 


ment to the acceptance of such a devise by an Indian tribe even though 
 ithas duly withdrawn itself from the application of the act of June 18, — 


1984 (48 Stat. 984, 95 U.S. C. sec. 461), known as the Indian Reorgani- : o 


gation Act. The Nez Perce Tribe j is a lawful devisee of the estate a oe 


 Tsaac Broncheau. 7 oe 

The devise, however, is to hak re in trust for the purposes ‘sat | 
forth in the will, These purposes are noble. The trust is a charitable 
one for the benefit of the tribe as a whole and is confined to a reason- 
ably designated class of all the tribe’s members. The class is-not a 
capricious one, but a worthy one supported by public policy, properly. 
designed to foster the objects of the trust itself. No sound criticism 
could be'directed to the purposes of the trust. The testator died with- 
out dependents. No one entitled to eUNOr by the testator is deprived 
| thereof by his will. 

No legal impediment is seen to the right or power of he testator to. 
devise his equitable interests in restricted allotments to the Nez Perce 
_ Tribe in trust, or to the right or power of that tribe to accept this trust. 
~The will does not seek, nor would its approval operate, to terminate 
the trust or restrictive period applicable to the estate devised. It is 
true that the realty interests affected are impressed with the restric- 
_ . tions applicable to tribal lands and the nonalienability thereof under 
existing law. However, a sale of the realty. interests is not.a condition 
_ to the proper. affectation of the trust purposes. It might conceivably 
at some future date become so under. circumstances necessitating 
_ enabling legislation. ‘At the present time as for some time in the past — 


the lands have been under grazing leases, the rentals from which have | - 


been. duly apportioned among the owners of the equitable interests in 
such Jands.. The corpus of. the trust contains fractional interests in - 
these. lands. Administrative difficulties in this connection are appar- nee 
ent but none substantially’ different from those already involved in : 


respect of the testator’s interest. prior to. his death. Other problems Se 


will undoubtedly arise in connection with the orderly administration _ — 


. of the trust and its corpus. ‘Yet none is seen as consatulang justifiable 
2, grounds fora finding that the willis invalid. i we 
Therefore, pursuant to the authority delegated to the Solicitor by 


the Secretary of the Interior (sec. 25, Order No. 2509, 14 F. R. 307 )s 


the decision of the Examiner of Inheritance denying the appellant's . 
: Le for Ere eane! is aflirmed. - _ 
z : bas | Cranence AL ‘Davis, we, 

| “Solicitor. 7 
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Oil and Gas Lease Applications—6- Mile- Square Beguine ees of 
Practice—Authority of.the Secretary to Assume J urisdiction of Pending: 
‘Matter. | | | 


An application for a noncompetitive oil and gas lease which was filed on Sep-. 
tember 30, 1946, and is still pending, which describes tracts that cannot 
be embraced in a 6-mile square is not required to be rejected in favor of 
junior applications for the same tr acts, each of which is confined to such 

' a Square. In such ‘a case, separate leases will be issued, for the tracts in: 
-each 6-mile square involved in the first application. 

An application for a noncompetitive oil and gas lease is not fatally defective: . 
because it lists as references to the applicant’s reputation and business: 
standing corporations which he owns or controls. | 

- When a matter pending before the Department of the Interior has been con-- 

sidered at the highest level in the Department, no interested party may be: 
heard to complain of defective consideration at a lower level, since the 
Secretary of the Interior has authority under the law to assume supercon 

_ at any stage of the DrOCeen ee: , 


: APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


| H. cca Phillips filed an application on September 30, 1946, “for a 
| noncompetitive oil and gas lease on the following tracts of land in . the: . 
State of New Mexico: 


New Mexico principal meridian, _ | 
T. 32 N.,R. 7 W., 
sec. 21, W14 of NW; | 
sec. 25, 814 of NEY. | 
T. 28 N., R. 8 W., | 
gee. 32, lots 1, 2.NY of Wa NA: 
T. 80 N., BR. 8 W., | 
| sec. 13, 8% of SHY. 
T. 31:N., B..8 W., : | 
sec. 21, N% of NYY, NY of 8%, sBy of SEY. 
T, 32N.,R.10 W., | | 
‘see. 8, lots 3, and 4; 
sec. 9, 8144 of S14; © 
sec. 10, lot 1, SE%4 of SEY, 5 | 
sec. 11, 8% of 8%; 
sec. 12, S% of SU; 
sec. 15, E%4 of BY. 
T.28N, R11 W, po ee 8 
sec, 16, W14 of B44, W%4, SEY of SHY; 
- Sec, 22, $14 of SEY, Sw, SEY of NW. 


“Sec. 13, T. 80 N., R. 8 W., was located within the area of the neopessd: 
San Juan- Shiprock project for irrigation of Navajo lands, and might 
be inundated, or needed for a camp site and borrow pit, depending on 
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oe which of two atteraats locations under consideration should he finally — 


--gelected for erection of a dam. Accordingly, the Bureau of Indian | 
_ Affairs requested that a lease not be issued pending final determination _ 


_ of the location of the proposed dam. For this reason, the manager of 
the Land. and. Survey Office at Santa Fe took no action as to any of 
the tracts embraced in the application until December of 1949. ‘In that 


~ month, Mr. Phillips wrote the Director of the Bureau of Land Man- 


a agement. that’ the SIZNEY, sec. 25, T. 32 N., R. 7 W., was Included 


. ~ In the proposed Allison Unit. Area, and requested early i issuance of a _ 
fae aes lease. on that tract. On March 3, 1950, the manager required execu- 
~ ~tion by Mr. Phillips: of a lease on this acreage, but still withheld deci-. 


sion as to the other tracts. ‘Mr. Phillips. executed the lease, and it was — 
made effective by the Secretary of the Interior as of April 1, 1950, 
~ and: given the serial number, New Mexico 01745. No lease on the 
remaining area embraced in the application has been issued. . 
On January 18, 1952, Levi <A. ‘Hughes and Charles B. Gonsales z 
' jointly filed five separate applications for noncompetitive oil and gas 
leases to include:all of the lands in Mr. Phillips’ application, except. 
the SIANEY, sec. 25, T. 32 N., R7 W., which was already leased. On 
‘January 21, 1952, they filed. a protest against the issuance of any 
further ipges on the Phillips application, on the ground that it listed 
tracts. which cannot be included within a 6-mile square. On February. 
26, 1952, Messrs. Hughes and Gonsales filed an- amendment to their 
protest, alleging that. the three references as to his reputation and: 
business standing given by Mr. Phillips in his‘original application - 
_ were corporations which he owns or controls. In support of this alle- 
gation they submitted photostatic copies of certain, letters from the 
‘Secretary of State of Texas, 
~ On March 11, 1952, the manager aiamined ae protest and trans- 
_ mitted lease forme to Mr. Phillips for execution, covering all the re- . 
- maining unleased Jand in his application except the S14SEY, sec. 18, - 
T. 30 N., BR. 8 W. He rejected the application as to the latter tract 


_ on nace of the Bureau of Indian’ Affairs, which desired to use it. 


- 4n-connection with construction of the proposed Navajo Dam. 
Messrs. Hughes and Gonsales appealed to the Director of the Bureau 


oa. of Land Management on April 14, 1952. The record on appeal, less _ 


the protestants’ brief, was eal in the office of the Director of the _ 


~ Bureau of Land Management on April 28, 1952. On May 91, 1952, i 


the Assistant Director affirmed the decidon of the manager and cae | 


dered the Hughes-Gonsales applications held for rejection. The 
protestants’ brief was not received by the Director until the following & 2.2 


day. The protestants have appealed to the head of the Department. 


_. Their appeal is based on the same grounds as their. original protest = 
_ and on the additional ground that the Assistant Director issued his — 
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déciion. within 30 days of receipt of the record on appeal i in . violation 
of the Rules of Practice. 48 CFR 221.68. | 

At the time Mr. Phillips filed his application, a regulation of the : 
Department (which was in force from May 9, 1936, until October 28, 
1946). required applications for noncompetitive ee to include— 

(d) Description of the lands for. which a lease is desired, which may not 
exceed 2560 acres as nearly compact in form as ‘possible - es, [43 CFR, 1938 
ed., 192.23 ; sec. 10, 55 I. D. 507.) . 
In Mary f. Chapman et al., A-25517, A-25688, 60 I. D. 3876 (1949), ‘the 
compactness requirement of this regulation was, in effect, interpreted 
as requiring that the lands applied for must be eee rable within a 
6-mile square. The Department held that an application which did 
‘not conform with this requirement was a defective application which 
could be rejected or allowed to stand in the discretion of the-Depart- 
ment. Therefore, at the time Mr. Phillips filed his application there 
was no requirement that his application be rejected because it included 
lands which could not be contained within a 6-mile square. o, 
- Within a month after the application was filed, the oil and gas — 
regulations of the Department were completely revised, on October 
28, 1946 (48 CFR, 1946 Supp., Part 192). The revised regulations’ 


- omitted the requirement that an. application for anoncompetitivelease 


must describe lands “as nearly compact in form. as possible.” (43 
CFR, 1946 Supp., 192.42(d).) The regulations provided only that 
noncompetitive leases, “in reasonably compact form, may be issued.” 
(43 CFR, 1946 Supp., 192.40.) It will be noted that this provision | 


was not couched i in the form of an instruction i i aay duty upon ag 3 
an applicant. - 


On. June 6, 1947, sec. 192.40 was amended to read, in 1 part, as foe . 
| lows: | 


_ Leases * * * in adiacnabis aspupuct form, may be issued * % * - No single 
lease will be issued. embracing lands. which cannot be included within a six mile 
square area. Where an application covers tracts which cannot be so contained 
two or more leases, as may be necessary, will be issued.. The right is reserved 
to suspend, or reject in whole or in part, applications porate scattered tracts 
considerably more than six miles apart. | ee 

This amendment to the regulation made it plain that an. application 
for land which could not be contained in a 6-mile square was. not 
fatally defective and subject to summary rejection. On the contrary, 
the amended regulation plainly implied that such an application 
would be allowed unless it embraced scattered tracts “considerably - 
more than six miles apart.” Even in that event, the Department 

: merely reserved the right to. suspend or reject such application. In | 
_ whole or in part. | 
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Tt was s not until November 29, 1950, that the Department adopted in geaes 
es mandatory requirement that an application: for a lease must be | 
confined to land which could be included in a 6-mile square. Onthat =~ 
date, the Department revised its oil and gas regulations to provide for. 
the use of a combined. offer and. lease. form, and in that ‘connection gh 
required that. “Hach offer #8 Thust cover only lands entirely. within - Pe 


-— asix-mile square.” (43 CFR 192.48 (d) ; 15 F. R. 8582.) Therevised = 
| regulations became effective: 60 days after date of. issuance, or-on.: 


Hae oe) Cente 28, 1951. es it was: s provided i in. the revised d regula sd 


‘Applicainis filed. prior to. the effective date of the régulationd i in this part ae 


will be processed. in accordance with the regulations in effect, t immediately. aa | : | 


to such date. aenad [48 CFR, 1951, Pocket Supp., 192. 44,]° 


Tt will be noted that. the quoted passage enolase to all prior pénding: 
applications, and not merely to those filed eee to. Any shar 
ular previous : amendment, of the regulations. - 7 


It thus. appears that’ at the time the. Phillips application” was: filed; os 
and at all times since, there has never. been a departmental regulation . : 


applicable to it which would require its rejection because it included 
lands that cannot be contained in a 6-mile square. Even if the appli- 
cation could be rejected on’ this ground, ‘there appears: to be no good 
_ .reason for taking such action. The superior equity appears to be on © 
Mr. Phillips’ side rather than the appellants’. ‘Their applications are’ 

5 years junior to his. They have. alleged nothing militating against 
his eligibility to hold leases on the tracts listed in his application. 
To reject Mr. Phillips’ application: on. cnonmandatory: grounds after 
6. years: of. pendency, in favor of applications. 5 years junior to it is 
entirely out of accord with the principles. of fair administration. _ 
‘With respect to the appellants’ assertion concerning the three refer- 

- ences supphed by Mr. Phillips as to. his reputation and business stand- 
ing, it is sufficient to observe that even the appellants admit that Mr. - 
a Phillips’ deficiency i in this ee seaming that ‘there. 1s & Roser re 
is not fatal. ; : 


The. appellants a assign as error the action of the Were Di- 2 ee 


eet rector of the Bureau of Land Management in rendering a. decision — — 


prior to the expiration of. 30. days after receipt: of the record. How- 


ever, Messrs. ‘Hughes and Gonsales’ appeal has now received consid-. oad 


- Seaton on the merits at the highest level in the Department. The — 


i Secretary, of the Interior has authority under the law to assume juris- _ 


| diction of a matter before his Department at any stage of the proceed-. . 
‘ing. Knight v. United States Land Association, 142 U.S.161 (1891)5;.0 
Dwight Hunter Reay et al., 58 I. D. 522 (1948 ); 48 CFR 291.83. 

Defective consideration at the Bureau level i isi in these circumstances, a 


. harmless error, 
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-pherefore, pursuant. to the authority cicfapatea to ths Solicitor by | 
| the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 
17 «*F. BR. 6794), the decision. of the Assistant Director of the Piven | 
of Land Meee is anes oo 
= 7 7 W.H. eae = 
Acting Solicitor. 


Soy “VIOLA P. DREYFUS 
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‘Small Tract Leases Amendments—Equitable Power of the Department, 


The. Department may, in the exercise of its. equitable power, permit the 
_ amendment of a small-tract lease to: embrace land different from that orig- 
- inally leased where. it is satisfactorily shown that through no fault of the 
"lessee the jand is so far unfit for the purpose for which it was leased as to 
make it practically Sa aes to construct the Se es peaunce 

by the lease. a | 


APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


Viola P. Dreyfus has appealed. to the head of the Department from 
the decision. of the Assistant Director of the Bureau of Land Man- 
agement dated November 30, 1951, which affirmed the action of the 


 mnanager of the land office at Los Avoeles’ in rejecting Mrs. Dreyfus’ 


application to amend her small-tract lease (Los Angeles 084661) to 
substitute other land for the 5-acre tract covered by her present lease. 
The application was rejected because the regulations governing small- — 
tract leases (48 CFR, Part, 257 ) make no. coro for the amend- 7 
ment.of such leases. 

- The lease was. iesticd: to Mrs. Preys on eae tche 12, 1950, under 
the provisions of the act of June 1, 1938, as amended (43 U_S. C., 
1946 ed., sec. 682a), which authorise: the Secretary of the Tnterior 
to lease tr acts of public land, not to exceed 5 acres, which the Secre- 
tary (or his designated representative) may classify as chiefly valu- 

able as home, cabin, camp, health, convalescent, recreational or busi- 
ness sites, under such rules and regulations. as the Secretary may ~ 
"4 prescribe. | Mrs. Dreyfus’ lease is for cabin-site purposes, and it re- _ 
- quires. her to. construct on the land, to the satisfaction of the Regional 
: Administrator of the Bureau of Land eas a 

3 appropriate to.the use for which the lease was issued. 3 - 

‘Mrs. Dreyfus contends that the land described in her lease 3 is In- 
accessible, and that when she attempted to go on the land to have blue- 
prints made for her cabin she was unable to reach it even i by f foot. 


: “The fusslign arises. whether, aside fon the ie Pens a 
eA emialI-inat: leases, there is authority to allow ‘Mrs. ate to sub- _ 
oe stitute other land for the land covered by her lease. re Bee : 


“One of the purposes of the statute under which the lease was ju: | 


ate to permit the use of public lands for cabin sites: A cabin site is 7 i 


_ defined in the departmental regulations as a site ‘suitable for a sum- _ 


_ mer, ‘week-end, or vacation residence (43 .CFR, 1951. Cum. Pocket ; 


ios ‘Supp. .» 257.2). The land now under lease to Mrs. Dreyfus was pre- 


_ sumably classified as chiefly valuable as a cabin site by the Regional — oa, 


Administrator, pursuant to the authority delegated to him to make | 


-- such classifications (43 CFR, 1951 Cum. Pocket Supp., 257.4). Mrs. 


- Dreyfus’ lease states that it is to be used for “cabin-site ‘purposes only,’ a 


_ and it requires’ that she place suitable improvements on the land “ap- . 
“propriate to the use:-for which the lease is issued.”... Yet Mrs. Dreyfus _ 
‘says she cannot reach’ the land ‘to place improvements on it. In'such~ 
a situation, it. seems. obvious that her Tease is of 3 no. 0 value to her as a. 
cabin site. 
- It has long been See ihie ihe Deoartihaie may peru the: 
amendment of an entry of any kind. on equitable grounds, not only 
to correct: mistakes but to prevent unmerited hardship. Loyd Wii- 
son, 48 L. D. 380 ( 1921). Thus, j in cases where it has heen shown that 
= through no fault or. neglect on the part . of the. entryman the land em- 
braced in an entry i is so far unfit for occupancy as to make it practically 


impossible. to perform. the requirements. of the law. thereon, amend- - 


‘ments to substitute other land have been allowed. See 43 CFR 104.11; 
section 10, Circular No, 428, 44 L. D. 181 ( 1915) ; Fred 0. Barron,.50. | 
L. D. ‘597 (1924). The word “entry” when. used in this context is ed 
inits generic sense and treated as signifying: an appropriation of public 
lands generally... Loyd Wilson, 481. D.380 (1921), 
oe Tt appears, therefore, that.there is no. legal objection to the. arend. 

: ment of a small-tract: lease where it is “satisfactorily shown that, 

3 through 1 no fault or neglect on the part. of the lessee, the land included — 

in the lease is so far unfit for the purpose for which it was leased as 
. to make it practically, impossible to. construct. the improvements. Te" ne 
‘ quired by the lease. oe 
It has been ‘suggested that Mrs. Dreyfns tout rere Seamed the . 


es land. before she applied : fora ease, and that had she done’so she would © 
have discovered. the nature. of the land. ‘However, there is no require- 7 
- ment in either the statute or the regulations that an applicant examine -~ 
land classified as suitable for cabin. site purposes before accepting a: 
lease for such purposes. Moreover, land classified by the Department = 
| as suitable for cabin-site purposes should, at least, be accessible: by foot Se 
and of such character as to permit the construction of a cabin. eee 
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Sina punecent to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 _ 
F. R. 6794), the decision of the Assistant Director is. reveraed; and one ; 
case is remanded to the Bureau of Land Management for the consid~ 
eration of the application to amend her lease and for appropriate a ac-- 
3 tion thereon consistent with this decision. | 


‘Cuarence A. Dag ih. 
7 - Solicitor.» 
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‘Authority of aes to nie Wee 


. Where a party adversely afiected by a decision of a manager of a district: 
land office of the Bureau of Land Management. authorizes a person, who is not 
an attorney, or that person’s attorneys to represent him in taking an appeal. 

’ from that decision, and the agent employs attorneys to take such an appeal to. 


the Director of the Bureau of Land Management, the taking of an appeal to. - 


the Direetor by those attorneys is to be regarded as authorized by the party. 
An appearance filed by an attorney-at-law in a matter pending before the- 

Department creates a presumption that he is authorized to represent the party 
~ for whom he purports to appear. 


APPEALS FROM THE BUREAU OF LAND MANAGEMENT 


Philip L. Boyer and 313 other persons * have appealed to the head of 
the Department from a decision dated November 18, 1952, by the 
“Assistant Director of the Bureau of Land Management oir dis-. 
missed their appeals to the Director of the Bureau of Land Manage- 
‘ment from the actions of the managers of the Nevada and Wyoming: 
Land and Survey Offices rejecting their respective applications for. 
noncompetitive oil and gas leases. The appeals were dismissed on the. 
ground that they were not filed either by the applicants. or their attor-. 
-neys, but by the attorneys of Petro Associates, an organization which 
had acted as the appellants’ agents in filing their lease offers. | — 

The various offers to lease were all for less than 640 acres, and with 
few exceptions, sought a lease covering only 40 acres. On June 17, 
1952, the pertinent regulation was amended to require that an offer to. 
_ lease may not be for less than 640 acres, with certain exceptions not 
Z material here. 43 CFR 192.42(d) ; 17 BE. R. 5615. This amendment. 


-- 17The names of all the individuals involved and the: setial numbers of their applications. 


are set forth in exhibit A attached to the Assistant parecer ors decision of Noyenibes 18, 
1952. ~ 
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ag ais eiccive. on Ji une. 20, 1952, the duis on which it was filed with a 
| the Division of the Federal Register, National Archives. Pa aces, ae 
All of the lease offers involved in these appeals appear to have been. 


- filed prior to June 20, 1952, the effective. date of the said amendment i 


: to the regulations. © ‘Nevertheless, they, were rejected by. the Inanagers 


ie ~~ on the ground that they were for an area of less than 640 acres. Ap-. 


- peals from the managers’ decisions were timely filed with the Director 


of the. Bureau of Land Management by Disney and Gall, attorneys, In. 4 


aes the names of the lease offerors. In view of the fact that the attorneys _ : 


had. previously advised: the Bureau .of Land Management that they | 
represented “Petro Associates” ‘in these. proceedings, they were. re- 
quested by the Bureau, by letter of July 25, 1952, to disclose whom they 
“represented in filing the appeals.. ‘It then. appeared that the following 
Statement had been addressed to oe Associates and ened his all but 
: ‘two® of the appellants: | 
| You or your ‘attorneys are hereby Pe eee to represent me in appealing this © 
‘rejection to any appropriate Government author ity. 
This. statement was contained i ina form, ietee sent by. Petro ‘Asso- 
_ eiates to all. persons for. whom ey had acempted to obtain : a lease, 
which read as follows: 3 “a . 
"We. have just been advised that due to new Government. regulations, there isa 
. “possibility that your lease which we filed for you in.the State of Wyoming: may 
“be rejected. . Should this happen, we have made arrangements to file ‘an appeal 
to the highest authorities, at no-cost to you. 5 
As you have only a limited time to appeal, mail to us immediately the rej fection: a 
you received from: the Departnient. of the Interior, together with the form at the 
“pottom of this letter, properly ‘Signed by the parties named in the lease. . 
If you sign the withdrawal mailed to you by the Government with the rej jection, 
| no appeal would then be possible. | : 


After the Assistant Director’ S. decision or peer 13, 1952, dis- 


: missing the appeals had been, mailed to the lease offerors, 959 of: them _ 
“signed and mailed to the Secretary. of the Interior a form letter, ‘the as 


pertinent parts | of which. are as follows: _ 3. ae ae 
| The writer, prior: to. June. ake 1952, filed an. ‘application’ swith ane phere of - 


: ee cand: Management for an. oil. and gas. lease. This application was rejected. be- | 
oo. -CAUSE- the Bureau changed ‘its rules. and regulations regarding the size. of leases 
_.. which. might. be obtained.” The order changing the minimum . acreage ‘allowed re 


% a under: a lease offer was dated Jt une 17, 1952, was led: | June’ 20, 1952, and L was: : 


+e “published. in the-Federal' Register. on June 21, 1952. - | 
Subsequent. to such date, I. authorized. Petro Associates of New. “Yori city, to rss 
employ the firm of Disney and Gall, Washington, D. C., to. appeal. the rejection eee. 
- in my. case to. ‘the proper authorities within the Department: of -the. Interior. as ee 
et ‘Thereafter, the a eau oof Land Management: reviewed its, Greer: of June: 17, 


; 2 Section 7 of the Federal Pees Mets “44 UL s. Cc. 1946 oa. sec. 307. ; 
. 4 William Itzkowitz, Wyoming 016366 ; Byron R. Lerner, Wyoming O1 5632. 
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| 1952, and determined ‘that all applications for leases ot acreages less ‘than 640 7 :, | 
acres which had been filed prior to. June 17, 1952, should be honored: oa 


~ Subsequent to that time: I have received a notice in which the Bureau of Land. 


Management dismissed my appeal, together with other appeals ‘brought by. the a 


firm of Disney and Gall. The basis for this dismissal was solely for the reason... 


that: the Department claims. there was. no client- -attorney relationship ae A . 


myself and Disney and Gall, who brought the appeal on my. behalf. a 
isa @ consider my appeal to be propery. brought oN the > attorneys whom I = 
authorized to appeal for. me, 


. The firm of Disney and Gall are authorized to take shatever further steps are. as 


- necessary in appealing this matter to you, as Secretary of the. Interior,. and to 
bring court action, if necessary, to pr otect my rights. a 
Wesley E. Disney and Lawrence H. Gall ae a statement 
declaring that they are members of the bar of the Court of Appeals. 
for the District of Columbia.and the. Supreme Court of the United 
States. They are, therefore, qualified to practice before this Depart-. 

- moent. 43 CFR 14 (b). a 

The relationship of attorney and ee arises from a contract of 
employment, express or implied, and is essentially one of agency.‘ 
The chent may employ an attorney himself or an authorized agent may 
employ counsel on, behalf of the principal. 5 .The appearance of an 
attorney-at-law in a proceeding on behalf of a party thereto is pre- 
sumptive evidence of his authority to represent that party.® Although 
the presumption in favor of an attorney’s authority to appear is re- 
buttable, it. can be successfully challenged only by substantial evidence 
that quthority 3 is lacking.” Such evidence is lacking in this case. | 

‘The evidence upon which the Assistant Director relied is apparently 
the aforesaid statement signed by 312 of the appellants. In that state- 
ment, each of those appellants expressly “authorized” Petro Asso- 
ciates “or” the latters’ attorneys to represent “me” in appealing from 
the action of the manager in rejecting his application. Under the 
- Department’s regulations, the appeals could be taken and prosecuted 
only by an attorney or a selected class of persons which did not include 
Petro Associates (43 CFR 1.4). The statement took account of such 
a contingency by, in effect, authorizing. Petro Associates to- employ 
attorneys who could represent those appellants on appeal. Hence, — 
it seems clear that Petro was authorized by the statement and it was | 
appropriate for them to employ attorneys to take and to prosecute 
the appeals.* Tt follows that the statement is evidence of authoriza- - 


#5 Am. Jur., Attorneys at aw, secs. 29, 6 ; Moe v. Zitek, 27. ae WwW. 2d 10, 13 (N. Dak., ; 
1947). | : 
6 Rodgers v. Bromberg, 53 FF, 24 728, ‘124: 5 Am. Fas, Attorneys at aw sec. 30. sy 
96 Hill v. Mendenhall, 88 U. 8. 453 ; Albert J. Boyle, 6 L. D. 509, 510 (1888) ; 5 Am. Jur., 
Attorneys at Law, sec, 80... ; 
? Booth et al. v. Fleteher, 101 Br 24 676, 683. (C. C pe D. C. 1939). te 
§ Restatement, Agency, sec. 80, comment a: Griffith v. Rosenberg, 8 P. 2d 284 (Wash, 
1932) ; Koscinskt vy. White, (286 Fed, 211, 214 (D.C. B. D., Mich., 1923). . ; 


330185—55—13 . 
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"a - tion, rather ae of. lack of authorization, 2 as: s the. Assistant, Director . a 


seems to have assumed.? 2 a. 
Ackley. v. Prime, 278. Pac. 932 (Calif, 1932), ial by. tlie Assistant 7 


Director 1S distinguishable, apart from other:grounds, because the pure 


2 _ ported principal in that case, denied that he had authorized the an 
; ported agent, an attorney, to employ. another attorney. _ ae | “ 
| Accordingly, in. the: case of all the appellants, except. ae R be 


ete Tee the Director of the. Bureau of Land Management should pro. 


~~ ceed to dispose.of the appeals on the basis that they authorized Deney 


: 7 and Gall to take the appeals to the Director. Pie, 
7 In the case of Byron R. Lerner,. Wyoming (115632, oe is: before us oe 
neither the written statement nor the letter above mentioned. He | 


should be afforded an opportunity by the Bureau of Land Management . 
to submit evidence with respect to the authority of Disney and Gall to — 
take the appeal to the Director on his behalf. In the light of the show- 
- ing he submits in response and of this decision, the Bureau should:de- 
_ termine whether the taking of the appeal was qaiihorised by him, and — 
then dismiss his appeal or dispose of it on. the basis that the taking of . 
it was authorized, asinay be appropriate. | 
Therefore, pursuant to the authority delegated to’ the Solicitar by | 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised ;"17" 
F..R. 6794), the decision of the ‘Assistant Director ae the Bureaw. of 
Land Management 1 is reversed and the cases are remanded to the Bu- © 
reau of Land Management for further proceedings ¢ consistent with this, 
decision. | | . | 
| CuareNce A. Davis, | 
| _ Solicitor. | 


NORTHPORT IRRIGATION DISTRICT 


Land Classification—Secretarial Authority—Reclamation, Z 


Atter executing an amendatory repayment contract, with an irrigation district . 
under sections..7 (a) and 7(c) of the Reclamation Project Act of 1939 (438 
U. 8. OC. sec. 485) the classification of the lands of the district as temporarily — 

-- or permanently unproductive, made under sections 41. and 43 of the Omnibus . 
Adjustment Act of May 25, 1926 (48 U. 8S. C. secs. 423, 424(b)), and the — 
; authority of. the Secretary of the Interior under these sections, are no longer - 


| Soaks unless made § So o by express provisions in the mandatory repayment -_ 


8 Though, in Ae Hight of this Sonelasion: it 7 was ‘not necessary to do 80, after. the ade sea ne 


ant: Director’s decision was rendered, 252 of the. appellants. Submitted the ‘above- mentioned 


letters in which they affirmatively stated that Mey had: authorized Petro Associates to ue 


employ Disney. and Gall to represent them. 


. With. respect to one of the appellants, wie Itzikowitz, Wyoming 015632, thers is ‘he. 7 oe 
ni fore us only one of. these letters as evidence of authorization, which in his ease may asa ~ 


‘Ininimum be regarded as a ratification. ‘Rodgers: ve Bromberg, 53. F.2d 723 (6th Cir.. | 


1981) ; ;.§ Am. Jur., Attorneys at Law, Bec. TL; 2Am. Jur., Agency, sec. 209 ; Fase alae S : 


| peers sec. ‘82. 
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contract andi in the approval act of.the Congr ess required under section 7 (ce) a 
the authority of the Seer etary of the. Interior in the premises is that in BEC- 
tion 8 of the Reclamation Project Act of 1989 (43 U.S. C. see. 485)., and it can 
be exercised . only’ upon request — of : the’ aeeiga lion: district. or its. duly 
authorized representative. | ' hte ow 


M-36171 0 - - Sat oe isi 7 
To Meenas Sucrerary Frep G. Aiepant, - 


Please refer to your May 4, 1953, memorandum in which you request 7 
my opinion as to the. authority of the Secretary of the Interior to de- 


clare 2,555 acres of lands in the Northport Irrigation District perma- — 
nently unproductive, and to eliminate them from the Northport Divi- 


- sion of the North Platte project, and to write off as a loss to the 
Reclamation fund $141, 405. 81, the amount of the construction. charge a 
allocated to such lands. . 

The question i in this case ist | | ae 

- Does article 12 of the contract of Atiguat 19, 1948, between ‘the United ‘States a 
and the Northport Irrigation. District constitute an express amendment. of 
article 88 of the November 24, 1926, contract, and of articles 7 and 8 of the 
April 1, 1984, contract between the parties? = 

‘This is believed to be the question. because of the provision of. article 
‘11 of the August 19, 1948, contract that: : 


This contract amends and shall be in lieu of the existing Government District ge 


contracts to the extent expressly provided by this Contract : ie ee oa 
Article 38 of the November 24, 1926, contract adjusts the Northport | 


District’s construction charge obligation to the United States, under 
the original Government-District Contract of F ebruary 24,1919, as 


directed by section 26 of the Omnibus Adjustment Act of May 25, 1926 


(44 Stat. 642), and in particular, it suspends the payment of the con- 
struction charge obligation allocated to 2,555 acres of land that were 


found to be temporarily ca a for the lack of sea in the. | 7 


soul. 
Article 7 of ihe: April 1, 1934, coutract Pe the terms of pay- 
ment under the November A, 1926, contract, by terminating the crop. 
production. plan of repayment, authorized under subsection F of sec- 
tion 4 of the act of December 5, 1924 (43 U. S. C. secs. 478, 474),. and — 
by substituting a plan of repaying the unpaid balance of the district’s 
construction charge obligation applicable to productive lands (Classes - 
1-4) of a fixed annual installment of graduated amounts to be pay- — 
able in the period 1939-1963. The terms of repayment of that part | 
of the district’s suspended obligation applicable to temporarily unpro- 
ductive lands. (Class 5) was the subject. of a special provision of 
article 7. 3 - 
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- Article 8 of Gig April 1 a 1934, ‘contract fa the anpad palates ot 


| ihe district’s construction ‘charge obligation under the November 24, : : aoe 
1926, contract, as $1,087,143.17, andit provided: aes 


“That. of the anpaid balance $778, 957. ves is. applicable. to productive laiias ( Classes - | 


1-4), and $258, 185. 39 is applicable ‘to Jeary pnrosmcite: or ‘suspended Rye 


a lands: (Class, 5). | ‘ E | 
The several | provisions of the cited Saiayitenis soneracts wath respect - 


—. . to the lands as being temporarily or. _permanently unproductive, and a 
: the: effect. of such land classification. on, the terms of repayment were a e 
eo authorized under the Omnibus Adjustment. Act of May: 25, 1926, ‘par- ns 
ee gerotck sections 41 and 48 thereof (43 U.S..C. secs. 403, 494(b)). nat ee 

7 "Becayse. of the N rorthiport District’s inability to make. the payments . _— 


_ hare. ce a “repayment problem. Salen the. purview of ion 


ats Tay of the Reclamation Froject Act: of Angee 4 4, 1989 p. Uv. 8. O. ae 


“gee, 485). 


The ponelaion 1s pointad: then, that the provisions cof the Federal | 


| ‘Péclatmation: Jaws, particularly those of the Omnibus Adjustment Act. — 
of May 25, 1926, were inadequate to. permit the Secretary of the Interior. ee 
7,7 to negotiate aud: execute with the district a contract that would pro- 

-. vide fair and equitable treatment of the repayment problem of the = 
- . district, and that would be in keeping with. the general purpose Olen. 
the Reclamation Project . Act of 1939 to provide a feasible and com- 


oe _ prehensive plan for the variable payment of. construction charges ” = 


| on United States reclamation proleds, and to protect the investment a 
of the United States in such projects. : | 


— “Tn'this situation, the. Secretary of the Teictons sctthg through the bg 
Bureau of Reclamation, negotiated. and exectited with the Northport. 
a “Irrigation | District a so-called Section 7 (a) Contract, which contract, 
as required by section v4 (c) of the Reclamation Project Act of 1989, 0 
Was approved by the Congress by-the act ‘of May 25, 1948 (62. Stat. a 


a4 273). This contract is dated: Peet 19, 1948, and | it Pt in, = 
article 12, as follows: : : ie 


| ‘PAYMENT OF CONSTRUCTION ‘CHARGE OBLIGATIONS _ 7 ‘ | 2s | se 
12. The District ‘shall | pay” annually to the United States, foe application 


Be ty its: construction: charge obligation of nine hundred fifty-two thousand | oe 


i sy and forty-five dollars and fifty-seven cents ($952,045.57) the sum of three thou- ; * 
| sand five. hundred. dollars: ($38; 500. 00). The first. said ‘payment. shall become. - * Fe 


due. and payable on June 1, 1949, and’ successive: payments on. June.1-of each. 2 


- year. thereafter until said construction charge. obligation shall have been fully. | 


— liquidated. by. ‘the application: of such payments. together with. the application a if 


ia under “Article: 13 hereof, of. revenues, if any, from power. and other SOUrCES = 


Provided, however, should the Congress hereafter so authori ize, the Secretary, es 


‘if he so. finds, shall determine and announce that the Project. works and facilities 
ar ovided. for the District have no further usetul are then, PSUNIECY to such terms 
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— and gonaltione. as the Secretary may. be authorized. 7" preseribe, all | payments 
thereafter otherwise becoming due from the District shall cease.. 
It will be observed that this article fixes the construction charge _ 
: obligation of the district as $952,045.57. It will be further observed ~ 
" that the provisions of the Omnibus Adjustment Act of May 25, 1926, — 
_ respecting the classification of lands and the terms of repayment in 


accord with such classification, all of which were basic to the contracts) 


- of November 24, 1926, and April 1, 1934, are not given any recogni- 
tion either in the contract of Aap 19, 1948, ‘and in particular article | 
- 12, or in the Approval Act of May 25, 1948. The conclusion is pointed, 
| therefore, that article 12 of the August 19, 1948, contract does consti- 

tute an express amendment of article 38 ee the November 24, 1926, . 

contract and of articles 7 and 8 of the April 1, 1934, contract, and 

that such amendment makes inapplicable provisions of sections 41 

and 48 of the Omnibus Adjustment Act of May 25, 1926, covering 

‘the authority of the Secretary of the Interior to declare temporarily 
unproductive lands of a Federal reclamation project permanently un- 
productive and to eliminate them from the project. : 

The only remaining authority, then, of the Secretary. of the In- 
terior to classify or to reclassify the leads of Federal reclamation 
projects is that in sections-8(a) and 8(b) of the. Reclamation Project 
Act of 1939, and this authority is not absolute, but, as provided in - 

- section 8 (b), it is to be exercised only on a request of an. a 

_ or duly authorized representatives of the water users. 3 

_ In respect of the Northport Irrigation District, then, it is my opin- 

- Jon that the Secretary of the Tere cannot sider the elimination of 

- 2,555 acres of lands from the Northport project, because neither the 

- contract of August 19, 1948, nor the Approval Act of May 25, 1948, 

_. gives him such authority. It is further my opinion that before any 

classification or reclassification of the lands of thé Northport project 

- is undertaken by the Secretary of the Interior, he must have a request 

therefor from the asad of oe of the Northport pene en : 
| District. a aoe | 

Cramexcr A, Davis, 

ae ~ Solicitor. 

- - ROY LEONARD WILBUR — 

ROBERT MONTGOMERY TUBB 
~ A-26618° - . : Decided May 20, 1953 


= Isolated Tract—Homestead Application—Withdrawn I Land—Publio Sale. 


ane An application for homestead entry on land-under withdrawal is nugatory and 
cannot be given life subsequent to its date of filing, even by a. restoration . 
of the land during pendency of an appeal from its rejection. 
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bee ae application for. a homestead cay which ig not. accompanied ne the re- <i 


quired: fee and commission is: ineffective until the necessary payments. are _ 


made. Be RSet oe 


= - An. improper application. for a a public aie under the. Isolated. Tract’ law it . 
be rejected ; nevertheless, it is legal for the manager of the local: land office eae 
to. sell ‘the land: applied for, since he has authority 1 ‘to. order: such a sale = ey 


~~ on his own. motion. 


Where a homestead pee ehuac. application’ was rejected because of a . 


withdrawal of the land applied for lost an opportunity. to submit. a new 


~ application after. restoration of the land before. a conflicting application for 


— public .sale was filed, because. his. appeal from the original ejection was 
-mislaid and. not acted upon for 5B years, equity requires cancellation ‘of. the . 


: oe uncompleted. ‘public sale so as to afford the homestead applicant an oppor- ee oe ; 


Se ‘tunity to file a new application. i 
“APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


on November 20, 1946, “Roy Leonard Wilbur filed an suolenon 
- for homestead entry under section 2289 of the Revised Statutes (43 
U.S. C., 1946 ed., sec. 161). on the EYSEY, sec. 24, T.18S., R. 50 E., 
MoD. M., “Newada. His application was not accompanied by the foo 

and commission required by regulation of the Department (43 CFR 
-. 166.8). In accordance with the regulations then in force (48 CFR 
-216.29—repealed October 26, 1949, 14 F. R. 6642), the application 
was assigned a serial ninmnber. but not noted on the tract book. | 
~The acting manager of the district land office at Carson City, Nevada, 
rejected Mr. Wilbur’s application the same day: it. was filed, on the 


~< ground that the tract on which entry was requested had been“‘with- 


- drawn by the Secretary of the Interior for a proposed grazing district 
- on November 30, 1987. (2 F. R. 2556). The:decision failed to mention — 
the lack of fee and commission as a ground. for rejection. Mr. Wilbur 
“appealed to the Director of the Bureau of: Land Management. «His 
. entire case file, including the appeal, then seems: to have been mislaid. 
On June.4, 4947, the land here in issue was restored from the with- 


| el of November 30, 1987 (12 F. R. 3779). A memorandum in the © 


present. record: from: the Regional Chief, Division ‘of Adjudication, 
Region II, states that a field report recommending allowance of entry 
by Mr. Wilbur. “was ee on December 21, 1948. This oe has 
not .béen found. 7 
On April 25, 1951, a notation was made on the serial register book 


at. the Reno. Tana and Survey Office to the effect. that the application ee 


was closed as “defective, no interest shown by the applicant, and the — 


game i 1S. cancelled.” The manager, however, has. stated that this nota- : 


co. : : ; tion was not authorized by him. 


—  -On October 10,. 1949, Robert M: Tubb, ; “an. adjoining inadoeuce, | 7 
applied. to have the same tract described: i in Mr. Wilbur’s application — 


| : ~ sold under: the second proviso of the: so- -ealled. Isolated Tract law, ee - 
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U. S. Cc 1946 wae Supp. V, sec. ‘w71). This proviso atithorizes tthe 
ordering into market of mountainous public lands or those too rough 
for cultivation. Since Mr. Wilbur’s application was not noted in the 
— tract: book and his file had disappeared, the conflict between Mr. Tubb’s 
application. and Mr. Wilbur’s was not apparent. | 
The tract was duly examined by a field. examiner of the Bureau 
of Land Management and classified as suitable for public sale. All 
_ the parties involved, and the field examiner, agree that this land is 
not mountainous or too rough for cultivation, but is isolated from other — 
public land. Hence, apparently Mr. Tubb meant to apply for public 
sale under the first clause of section 1iid, i relating to ee 
tracts. 
_ The manager of the rand and Survey Office at Reno, ene taking 2 
this view of the matter, on June 25, 1951, ordered a sale under the | 
first clause, to be held at 3 p.m. on August 16, 1951. | | 
| At 9 a.m. on that day the manager igecsived’ a letter from Mr. : 


Wilbur protesting the public sale and enclosing the proper fees fora 


* homestead entry on the tract involved. The manager proceeded with | 
_ the sale.. Mr. Tubb’s bid of $800, the appraised. value, was the only | 


- one submitted.. The manager accepted it, but in accordance with the |. 


Order for. Public Sale withheld the cash certificate of purchase pend- 


ing consideration of the protest. The land was again examined, and ae 


on December 11, 1951, classified as egurehie for omy under une: One . 
stead Law, supra. 


On, September 24, 1951, ihe Ase Director. of os Binwad. of — 


Land Management issued a decision disposing of both Mr. Wilbur’s 


appeal and protest. In it he held that Mr. Tubb’s public-sale applica-- Mee 
tion should be rejected, and that Mr. Wilbur’s homestead application . 


‘should receive further consideration. Mr, ou appealed to "therhead | 

of the Department. — ne + 
It is well settled hae no rights. are saci by an. plication i | 

enter land if the land sought. is withdrawn from entry at the time - 


. the application is filed, and it is equally well settled that no rights fe 


accrue to an applicant - pending an appeal by him from the rejection 
-of his application for such: a reason, the land is restored to entry. 


- Hunt v. State of Utah, 59 1. D. 44, 46 (1945). Mr. Wilbur’s applica- 
_ tion, therefore, was properly rejected by the acting manager at the 


time it was filed, and the restoration of. the land to ony on. Ju une _ 


— 4,1947, imparted no new life to his application. 


Mr. Wilbur’ 's application was also subject to rejection, because it~ : 
- was not accompanied by the required fee and commission. The 


_. homestead law plainly indicates that an applicant will not be per-— 


mitted to meee an ony until the PrODe fee is oa oe Uz. 8. G, | 


oa a : Wilbur filed his application and until October 26, 1949, another regula- 
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3 : ‘1946 6d, ‘sec. 162), Ae a. promilation of the Départnient clearly States: eA . 


: ‘that, when a homesteader. applies to make entry he ‘ ‘must” pay a pre- 
~ scribed fee and commission (43 CFR. 166.8). At the time when Mr. 


a 


‘ tion of the Department provided, in ‘part, as. follows: 


- RR ‘Where no money. ig tendered, ‘the application, etc., oval be rejected, ‘On 


eh such rejection, the applicant, of course, has. the Tight of: appeal within 80. days, 
ee under. the Rules of Practice % Sid ®, The manager -will not in such cages, pend- 


. ing the. receipt. of the money, segregate the. land, as the. law and regulations are - 

o specific in ‘that’ the: money must be tendered with the application, and if it is not. 
transmitted | the applicant acquires no ete under eee: PEE anon, until the 
money is tendered. + Oe ‘148 CFR 216. 29.) ae eae er bee 


In any event, thereto even. ne it’ may’ ee Been ‘sossible to 


reinstate Mr. Wilbur’ S. application following the restoration to entry 
oof the: land in question on Ju une 4, 1947, in lieu of requiring. him to file’ 
a DEW application (see Hunt v. State of Utah, supra). his application 
Sues etal’ would have been ineffective to give him any rights until he paid 
~~: the requisite fee and‘commission. “He did not make the necessary pay-- 

- ments. until: August: 16, 1951, the date for which the public sale: had: 
fi a> > “been set pursuant to Mr. Tubb’s application of October 10, 1949. (It - 
-.:-will be noted that the regulation partially quoted in the ee 

: So. paragraph was not. repeated until. after Mr. Tubb’s. application, had” 
: ee filed.) . 


As to Mr. “Tubb’s a application, it: was  iebnically defective bee. 


ae. oat was not executed. on the proper form and should-have been 1 re} jected — 
Seas (43 CFR 250.3, 250.4). However, the public sale of an isolated'tract. 
oon aes May be Srdered by the Secretary on his own motion, and this oo 
»:..s-s> had. been delegated to the manager at the tinie when the public: sale 
+ «was ordered (43 CFR, 1947 Supp., 50.501 (a) (36), as amended, 13 F. 
fe a Be 5615). “The order: of sale was, therefore, authorized. despite any 
ae deficiency i in Mr. Tubb’s application. Even if Mr. Tubb’s application” 
ook had been. in order, he would not: have acquired any rights to the land: 
in question by reason of the filing of his application or by submitting 
~-the-only bid at. the sale.. Until a cash certificate i is issued, an appli- 


cant for, ora bidder at, a public sale. acquires no ‘rights against the 
United. States, and the pills. can be canceled. at.any time. (43 CFR 


: - 250. 55 Frank B, Powell Lumber Co., Ine., A-26461 (April : 28, 1952).) 


The case, therefore, comes to this: Neither Mr. Wilbur nor Mr. ‘Tubb 


ee has acquired : any right to the land in controversy or any priority over 

--\-<.- the other by reason of filing a valid application for the land... The ~ 

ae ~Jand has been classified as being’ suitable for both homesteading and 
Wars “public sale and may properly be disposed of for either purposes, On 7 


‘the one hand, Mr. Tubb appears to own-the land adj oining the land in. 


a : controversy au and has asserted that Mr. r. Wilbur’ s poscession of the latter a 
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| would interfere with his ranch operations. On the other hand, Mr. 
~ Wilbur merits equitable consideration for the reason that if his appeal 

from the acting manager’s decision rejecting his application 1 had not | 
been mislaid and had een acted upon: with reasonable promptness, | 


he would probably have had an opportunity to file a valid bappueanee os | 


- hefore Mr. Tubb applied for the sale of the land. 

‘In the circumstances, there appear to be sufficient reasons to war- 
rant canceling the public sale and permitting Mr. Wilbur to file a ee - 

~ homestead application. ae 

| _ Therefore, the Assistant Director’s decision is affirmed.” 


ORME av: 3 
Assistant cides | 


“PERCY. FIELD JEBSON ET AL. v. EMMET F. SPENCER AND 
TYLER F. WOODWARD, UNITED STATES, INTERVENER | 


A-26506 = Decided June 11,1963 


Mineral Leasing hie Wegapactine Permits—Oil and Gas ile. 
 Laws—Mining Claims—Valuable Mineral Deposits—Disoovery—Rules | 
of Practice—Contests. 


- The rule of. the Department that no application will be received and. no ‘rights | 
will be recognized as initiated by the tender of an application for a tract of 
~ land embraced’ in an entry of record until such entry has been canceled and 
the cancellation noted on the records of the local land office is not applicable 
to the initiation of rights under the mining laws. on lands pes to . such “4 
. laws. _ 
When an oil and eas prospecting permit, issued under section 18 of the Min- 
- eral Leasing Act, expired .by- operation of law, the land embraced in that . 
- permit again became subject to location under the mining laws, and remained . 
' go until the filing of an allowable application for a permit or lease under 
the act or until the land was known to be valuable for any of Ene minerals 
. covered by that act. : 
A valid location of a mining claim « can be made only ifa valuable mineral ae- - 
posit has been discovered within the limits of the claim. a 
In a contest initiated by one: individual against another, the Government . 
Should not attack the validity of the contestant’s claim on grounds other | 
than.those disclosed. by the application to contest without first notifying the — 
7 contestant: of its charges and allowing him an opportunity to meet ; such, o 
"charges. 7 , 7 . 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Perey Field J ebson, for himself and his colocators of the Eleanor i. 
placer mining claim, situated on the SW14NWY, 4, the EAZNWI,, and 
the NEYSW% of Sec. 10, T. 10 N., R. 24 W., S. B. M., Ava. 
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has appealed, to. ine Secretary of the ae fon the aceon of the. : 
_, Assistant Director of the Bureau of Land Management. dated July 3, . 


1952, which. affirmed the decision of the manager of the land: office oe 
_ . Los Angeles i in dismissing the. protest of Mr. Jebson and his. associates - - 
against: the issuance of oil and gas leases on the land covered by the : oe 
oS mining claim and i in ‘declaring the mining claim to be. null and void.» = 


On September 7, 1948, Mr. J ebson filed an, application at, the Sacra- - 7 


i. mento land office for an. ‘oil and gas. lease on the above-described land ._ 


(Sacramento 039504). He stated that he believed himself to be entitled _ 


<r . - toa preference right to. a lease because of his interest in. the land under — 
. @ mining location recorded on February. 27, 1940. By a decision of 


the acting Manager. of the land office at Sacraments dated January 31, — 
1949,Mr. Jebson was informed that part. of the land was embraced in | 
an. oil and gas lease application filed on March 25, 1940: (Lios Angeles 
087318, formerly Sacramento 032816), by Tyler E.. ‘Woodward, on 
which a lease was issued to’ Mr. ‘Woodward as of February 1,.1949, 
and that the balance of the land was embraced in an oil and gas jease 
application filed by Emmet, FE; Spencer | on. November 22, 1943 (Los. 
Angeles 087382, formerly Sacramento 035596). Mr. J obson: was al-~ 
lowed 30 days within which to file a formal. protest. against the lease of . ~ 
Mr. Woodward and the application of Mr. ‘Spencer in 1 the event he 
wished to assert any rig yhts under the mining claim. as 
On February | 28, 1949, Mr. dJebson, on behalf of himself’ and his as- 
sociates, filed a protest. against the i issuance of the oil and gas leases, al- 
| leging that. on- ‘February Oe: 1940, “Fire clay, white. sand, titanium, 
ochre ‘anda type of clay: aed inthe drilling of oil wells” were dis- 
covered on the land; that. the minerals. were at the time of discovery 
and were. then: ‘commercially valuable and that there were sufficient 
, quantities of them to be mined. profitably ; that on February 16, 1940, a 
- notice of location of. the claim was posted ; that the notice of location’ 
~ was recorded on February 27,1940, in the official records of the county ~ 
recorder of Kern ‘County, California; and that, prior to March 30, ~ 
a ronch exposing s some eof the aforementioned Sere , ~ 
_ . Answers: were. filed. by Messrs. -Woodward and ao a 2 
: the validity of the mining claim on the ground that the locators had — 
_failed'to perfect the claim by- recording a:statement'that the required — 


me discovery work had been completed on’ the claim and on the further ——_ 
— ground | that. deposits. of minerals claimed to have been discovered oe 
_ Within the claim were not of sufficient value to validate the claim. 


On. April 21, 1950, a notice of hearing on the contest was sent to Mr. 
ie a ebson: and. his associates and to Messrs. Spencer and Woodward. The | 
_ notice, after r indicating | in the ‘heading thereof that the United State, | 
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was a, par ty to the contest as an. intervener, called upon the parties X49 2 
appear, respond, and. to offer evidence touching the allegation.” - | 
_ At the. hearing, the attorney for Mr. Jebson and his associates re-_ 
quested. to. be. informed as to the. nature of the intervention by the | 
United States. He was told that the question involved was the valid- 
ity. of the claim and. that. the contestants must. show that they had a 
valid mining claim on the date location was. made and that the land. 
was open to location on that date (Tr. 2-8). The attorney was sub- 


sequently informed. that an oil and gas prospecting permit had. been. ee 


issued covering the: land on May 31, 1933, and that it was canceled. on 
March 25, 1940. (Tr. 6). The attorney then pleaded surprise and . 
requested a continuation of the hearing. This request was refused _ 


and the attor ney was told that unless the contestants continued with — 


the hearing the Government would move to declare the contestants 
in default. The: hearing was continued over the oe of the. con- | 
testants (Tr. 8). Sa = | | 3 
After the introduction of testimony on behalf of the ee . 
the contestees, and the United States as to the. discovery of minerals _ 
on the claim, there was introduced in evidence on behalf-of the United. | 
States a certified copy of the Serial Register ofthe Sacramento land 
office, showing that an oil. and gas prospecting permit. (Sacramento . 
027 651) had been issued to R. E. S. Hesse on May 31, 1933, pursuant - 
to the Mineral Leasing Act of February. 25, 1920. (30 U.S. C., 1946 
ed., sec. 181 et seg.), that the permit had been: extended to December 
31, "1938, and that the permit was canceled effective March 25, 1940 _ 
(Tr. 77-82, Intervener ’s exhibit B, Tr. 0 | 7 


— . S 


The first question for err re is whether the ia was subies e 
- to mining location on February 2, 1940, when the discovery of minerals 
is nlgimied to have been made by the contestants... te a a 
Prior to the passage of the leasing acts, including the Neer ioe or 
ing Act of February 25, 1920, all valuable mineral deposits in: lands 


belonging to the United: Sites: were open to exploration and pur- 


chase, and the lands in which they were found were open to occupation 
and purchase under the provisions of the mining laws (80. U.S. C., 
1946 ed., sec. 21 e¢ seg.). The leasing acts inaugurated an entirely oe _ 
system with respect to the disposition of lands containing the deposits’ | 

dealt with.in. those acts. . The Mineral Leasing Act provided that, with © 
the exception of valid claims existing on February 25, 1920, deposits 
of oil and gas and lands: containing such deposits should be subject © 
to disposition only in the form a manner provided therein (30 
U.S.C. , 1946 ed. , secs. 181 and 193). | ? 
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“Shortly” fier the passage a ihe Minetal Leasing Wa ihe Dee : a. 


— ment held that there could be no-room for the contemporaneous oper- < 


~~ ation of the mining laws and the Mineral Leasing Act with respect to ~ 


im the same lands; and that if an attempt were made, after: the enact- _ 


aa ment of the Mineral. Leasing Act, to locate’ a mining claim « on land _ 7 


on covered. by an outstanding permit. or lease ‘issued under. the actor 
| known at the’ time of the attempted: location to be valuable for any ofS 
- the minerals mentioned in the Mineral-Leasing ‘Act, the Department 
_. would not recognize the attempted location: © See J osenk: EB, McClory 
dé ab, 50 L. D. 623 (1924) ; letter dated October 9, 1924, from Secretary : 


Work to Congressman’ Richards, 50 L. D, 650 (1924). The Depart- a 


- _ ment. has maintained, its position j in: this: respect. over: the years. See a es 
- United States v. United States Borax Company, 58 TL. D. 426, 482 - oe. 
(1948). The Department has also held that the filing of an ‘allowable ere re 


oe? application for an oil and gas prospecting permit or for 2 noncom- — | 


» petitive oil: and gas lease has a segregative effect on ‘the land applied era : 
~ for and confers: upon the applicant a priority of right over any adverse: 


coe ‘interest thereafter sought to be initiated. Félérol Company v. Brittan 


Do a and Echart, 51 L. D. 649 oo Monolith Portland Cement ut Company. on | 
etal, OI. D, 43 (1952). ra 


Theres is no indication i in the present record that the jan was known 


| ; . | to be valuable for any of the minerals mentioned in the Mineral Leas- = _ | 
ing Act on February 2, 1940, or that, aside from the Hesse permit, any eee 


ae other permit or lease. jad under any act. was then. outstanding, or. 
that any other. allowable. application for such a ‘permit orleaseonthe 


1940, 


oe land had been filed» prior to that date. Therefore, it would a appear that = 
Laity that time the land was open. to mining location for minerals other = 


= than those covered by the Mineral Leasing Act unless the prospe ecting | a 
ere permit | issued to ‘Mr. Hesse i in | 1988 5 was still i in force 0 on ey 2, 7 


Section 13 3 of ils Mineral feasting ce (41 Stat: 437, 441; 30 U. 8. C. | 


a 1946 ed., sec. 91, note), under which the Hesse. permit was issued, : _ 
a ; authorized the Secretary of the Interior— vig ie 


* a * to. grant to any applicant qualified under this: ‘Act a prospecting permit,” a: 


a which: ‘shall give the exclusive right, for a period: not exceeding. two ‘years, 7 a 


- to. prospect. for: oil or gas: upon ‘not to exceed two. thousand five hundred. and ; 
sixty acres of land. wherein: such deposits. belong to the: United States and. are. 

iii. not within any known geological structure of a A producing. oil or r gas Geld. Ge ee 
. ee also provided that—_ ie at ge ee ae - - | 
: 7 ~The: Secretary. of. the Interior may, “it he shall find that thie | per armittse hee en 
o “unable with the. exercise of. diligence. to test the. land. in. the. time granted by. 
Pa the permit, extend any. such permit for such time, not exceeding: two years, and 

oop ao such. conditions as he oe prescribe. ee ee Seen ee! . se, tea? 
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| The act of fers 1, 1935 (49. Stat. 674), aa ded. sectiori 13 by. 
2 providing that, Phares (tar no prospecting permits should be- oranted. 

| except upon floss applications. which had been filed 90 days 0 or more 

_ prior to the effective date of that act. It provided: 3 | 
koe OK That all. permits Outstanding on the effective date of this. amendatory 
_ Act, which on said date shall not be subject to cancelation for violation of the 
law or operating regulations and. which have theretofore been extended by the 
Secretary of the Interior, shall be, and “the same are hereby, extended until 


December 31, 1937, subject to the applicable conditions of such prior extensions : 
Pr ovided further, That the Secretary of the Interior is hereby authorized, to 


_. extend for an additional. period of not to exceed one year. any permit on which _ 


' diligence has been exercised or on which drilling or prospecting has been sus- 
pended at the direction of the Secretary during the extension period hereby 
granted, but no extension of any permit beyond December 31, 1938, ‘shall be | | 
- granted under the authority of . this Act, or any other Act. : 


_ Section 18, as amended in 1935, also authorized the exchange of pros- 
_pecting permits for leases, without: proof of discovery, when applica- 
tions for exchange leases were filed prior to the termination of the — 
prospecting permits. at 

_ By the act of August 26, 1937 (50 Stat, 843), Cuice extended 
to December 31, 1939, those outstanding permits which met the condi- 


tions enumerated 3 in that ‘act. It provided further that—_ 


‘eee * All oil and gas prospecting permits shall | cease and terminate without: 

- notice of cancelation on the final date of their current. term, including any 

extension herein granted, and no extension of any permit beyond December 31, 
1939, shall be granted under the authority of this Act or any other Act. 


On. December 23, 1937, the Secretary of the Interior extended all 
oil and gas prospecting porns outstanding on December 31, 1937, to — 
December 31, 1938, under the authority of the act: of August oA, 1935 | 
(Order No. 1240; 43 CFR, 1940 ed., sec. 192.7). Accordingly, Mr. 
 Hesse’s permit was extended to December 31, 1988. On July 27,1938, 
the Commissioner of the General Land. Office ? notified the Sacra-. 
‘mento land office that the permit was not extended to December 31, 
1939, under any of the provisions of the act of August 26, 1937; that 
the permit might not be extended beyond December 31, 1938; but that 
the right to prospect the land could be continued nader lease by the — 
- filing on or before December 31, 1938, of an application, to exchange 
the permit for a lease under the provisions of the act of August 21, 
-1935.. No application to exchange the pom for a. Tease appar ently 
was filed before December 31, 1938. | 
_. Thus, the Hesse permit expired by. operation of law ¢ on 1 December = 
‘L-Biffective J uly 16, 1946, the Generat Land Office was. abolished and its Foneiiens were 


‘transferred tothe Bureau of Land: Management by secon aE of pevreanes ton Blan No. . 
3 of 1946 ee R. 1805, HOS: 7776). ee 
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| 31, 1938, under ihe Rieeonel thandate that all él ee gas eo osuace: ao 


: ing permits. should “cease and terminate without: notice of cancel- 


a lation” on the final dates of their current terms. “As this Department - 
had no authority to extend the permit beyond December 31, 1938, the 
c permit. was not, as the manager held, still in force in February, 1940, Pet 

The question remains whether the subsequent: action of the General 


. Land Office in’ “canceling” the Hesse permit, which had already ex- 
: pited by operation of law. , precluded the initi ation ofa Ti ight under the : 
mining laws on F ebruary 2, 1940. : 7 

The so-called cancellation was made by the Cre a of. ihe 


7 me General Land Office who, on February 27, 1940, after the mining right 
- is alleged to have been. icined. ina letter to the register of the land 7 
Office at. ‘Sacramento, called attention to the fact that he, the. register, gee 


. “had previously been advised of the serial numbers of those oif and 


gas prospecting permits in his district, which had ter minated. by oper- hn. oe 


- ation of law on December 81, 1938, and December 31, 1939. The Com- 
“missioner cited the regulations ‘of the ‘Department approved on 


| | - February 6, 1940, prescribing the method by. which lands embraced in 


_ oil and gas: prospecting permits which had. terminated by operation , 


| of law were to be opened to application for oil and gas leases: (SFR. | 


~ 696; 43°CFR, 1948 ‘Cum. Supp., 192.142). He. directed the register to 


a note the termination of certain per ae including the Hesse permit, 7 


oF ic on his records as of March 25,.1940.. 


- It is implicit in these instruction that the. amin one eae 
. that all prospecting permits: had then terminated by operation of law — 
and that he was dealing. not with the effective date of the termination | 


of the Hesse. permit: but rather with the date on which the lands _ 


er formerly covered by that permit should become. subject to application — 
Se for oil and gas leases: ‘These instructions were in accord with the hold- 


“4 ing of the Department i in artin Judge, 49 L. D.171 (1922), that until — | 


° BD outstanding oil and gas prospecting permit was canceled by the . 
elt as Commissioner’ of: the ‘General“Lazid Office and: the notation of the - 
7 cancellation made in ‘the local office, no. person would be: permitted | 


~ to gain any right to a permit for the same class of deposits by the 
filing of an. application therefor. See also Instructions, 50 a D. Bbd 


aes (1924), 561. D: 489 (1937), and 48 CFR, 1940 ed., 192.14. 


22 Tt is a well-established rule of the Department: that no. ‘application a 
will be ‘received and no rights will be recognized as initiated by the — 


oS at tender: of an ‘application for a tract: of land embraced in: an entry of 
Ps, record until such entry has been canceled and the cancellation. noted 


“on the ‘records of the local land office.. Circular, 29 ‘L. D. 29 (1890). 
However, a. mining. claim is not initiated by. application. Tade at the — 


| - local land office: Av ‘right in‘, mining claim 3 1s established by a series of 
3 acts nee discovery 0 of valuable mineral deposits w within the limits : 
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of the claim, marking the boundaries of the claim, posting BE on. 
the claim; and recording the claim in the manner required by the regu- 7 
_ lations of the mining district. 30 U.S. C., 1946.ed., secs. 22-28. There _ 
‘is no requirement under the mining laws that application for the land | 
must be made at the local land office or that notice of the claim must be 
filed with the United States, either at the local land office or elsewhere. 
_ Thus, this rule is not applicable to the initiation of rights under the 
mining laws on lands subject to such laws. _ 
It follows that the action of the General Land Office i in declaring a 7 
the cancellation of the permit was not to be effective until March 25, | 
1940, did not preclude the initiation of a mining claim on. the land on 
: February 2, 1940. € f cae et al. v. Noonan et al., (183 F. 2d 375 | 
—(Wyo., 1943). | 
_ Accordingly, it was error to hold nee the land was snot ‘open. to 
mining location on F ebruary § 2, 1940, ‘ = 


1 


- There remains for consideration the question whether the discovery 
alleged to have been made on the claim is sufficient. to es the 
claim... 
A valid ieckaon of a mining claim can be as only if a. valuable 
. mineral deposit has been discovered within the limits of the. claim. 
 Waskey v. Hammer, 223 U. S. 85, 91-92 (1912) ; United Statesv. M. W. 
Mouat et at., 60 I. D. 473 (1951). In determining whether mineral 
deposits discoves ed on public lands are valuable, the test to be applied 
is whether they are “such as would justify a person of ordinary 
prudence i in the further expenditure of his time and means in an effort 
to develop: a paying mine.’ Cameron et al. V. Unated States, 252 U.S. 
- 450, 459 (1920). 
i Mr. Jebson, who was the only witness on behalf of ihe mining claim- 
ants, testified generally that he had discovered sand, yellow ochre, 
and élay, and that the minerals had been tested and proved successful 
‘for: commercial purposes (Tr. 28). He did not, however, produce any © 
samples of the minerals said to have been Se nor did he produce 
any evidence of the tests which were said to have been made or elaborate . 
in any way as to the nature of these tests.. He testified that he had 
made a mechanic’s hand soap out of some of the materials but. he 
. admitted that he had never sold any material from the claim (Tr. 29). 


- When asked about the value of the “plaster” sand found on the claim, 7 


‘Mr. Jebson stated that it was worth “Millions of dollars” (Tr. 35). 

Later, Mr. Jebson testified, “Truthfully, it is still in the experimental 
stage” and that until several more experiments were made he would 
not know the value of the claim (Tr. 37). He testified that the clay 
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: a ould a : rotary. mud but admitted that tests had. evened’ that : oe 
a: the. clay might, have too much sand i in it, to be aiiinctory 2 for that a 


| "purpose: (Tr. 88). 


On. behalf of the Coa Mr. ‘Val Payne, # a ‘mining engineer 7 2e 


ers employed by.the Bureau of Land Management, testified that he had - | 


ee . made a field examination of the claim; that he examined the claim | | 
“a 4 TOP possible. fire clay and that none of. the material found on the claim, : 
appeared to be particularly suitable (Tr. 52); that the small clay — 


a beds: found on the claim were found at a, considerable distance from _ . 


~~ each” other, which would. make : mining: uneconomical (Tr. 52). ‘He 7 : 


. testified. that of the area of. the claim which he. examined he: found. 


ree _only one outcropping that had any apparent characteristic ofa usable _ 


or marketable material (Tr. 53). He had a sample of this material i 


cae tested: for. its: suitability for a rotary mud and. the result. of that test = 


ae showed that the-material could not be. used as an oil well drilling mud | 


ae because of four detrimental features (Tr. 58-59, Tntervener’s exhibit . 
_. » A), “Mr. Payne also testified that he found no ochre or sand ¢ on the re 
oe claim which would be commercially valuable (Tr. 389). | oS 


On the basis of the testimony produced at the hearing, it must be - 
concluded. that there has, been no discovery’ of valuable mineral de- — 


aes 7 posits on the claim and, therefore, that the claim 4 is without validity. 7 
Chrisman v. Miller, 197 U. S. 318. (1905). 7 


Accordingly, : it was proper to dismiss this protest against: hie issu- | 


- 2 ance of the oil and gas leases and to declare the Tina claim: to. be . 
PR aa and. void. aes ieee ae eG 


“The peas of the mining dn uisnias raises sto ei soit: which ne 


: 7 ‘require mention. The first is that the'Government failed to notify 7 
‘them of the basis for. its intervention, thus depriving them.of an op- 
er portunity to prepare to meet the contention of the Government. that. | 


the Hesse permit prevented. the location of the claim. ~The second 


ae o. point is that the hearing was conducted in an irregular manner. : 
If the contention of. the Government. that the land was not oper | 
fe ge ae to. mining: location when the mining claimants made their location — 
_..- were sound, the failure of the Government to: notify: the appellants: se 
of this ground of attack on the validity of the claim would require 
»...* consideration.- ‘However, as.it has-been determined that the land was 
ee open. to. mining location on February 2, 1940, and that the Hesse 7 
permit was no bar to the location. of the mining claim.on that date, . 
the failure of the: Government to notify the contestants of its intention ‘ 
ae to challenge the validity of the claim on | that ecu becomes. imma ate 
oe terial to one disposition of the contest. te eo we 
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ort ours be pointed out that the mining claimants initiated the 
contest. ~The burden of proving the allegations in their protest was 
upon. them. Minerva L. Jones Starks v. Frank P. Mackey, 60 I. D. 

809 (1949). As the mining claimants alleged discovery of minerals 
on the land embraced in their claim, the: burden was upon them to 
prove a discovery sufficient to validate their claim. This they failed 
to do. The failure of the Government to notify the contestants of 
another ground on which the claim was to be attacked did not deprive — 
the appellants of their opportunity to prove the allegations set forth — 
in their protest. | 

However, it should be noted that the Government should not, in 4 
contest initiated by one individual against another, seek to challenge 
the asserted right of the individual contestant on orounds other than 
those disclosed by the application to contest without itself preferring 
charges and notifying the contestant. of its charges, as provided in 
43 CFR 999.4, and without allowing the individual contestant full 
opportunity to deny those charges or to submit a statement of facts 
rendering the charges immaterial, as provided in 43 CFR 222.5, 

The alleged irregular manner in which the hearing. was conducted 
‘lies in the fact that the so-called “Hearing Officer” acted not only 
in that capacity but he also acted as counsel for the Government and 
took the stand and testified as a witness for the Government. 

The practice of administrative officials acting in the capacity of 
hearing officers and at the same time acting as counsel for the Govern- 
ment and testitying on behalf of the Government is a practice which, 
in my opinion, ordinarily results in the denial of due process and ve - 
denial of a fair hearing. The dual capacity assumed by such officers, 
when they are in the true position of a hearing officer determining 
admissibility of evidence and arriving at conclusions, cannot be held 
to comport to the standards of a fair hearing. | 

- However, in this case the testimony given by the hearing i 
related only to the validity of the Hesse permit, which has been deter- 
- mined in any event to be immaterial to the disposition of this contest, 
and, consequently; it can be disregarded without doing any injustice 
to the claimant. Furthermore, the matter hinges entirely upon the 
contestant’s proof of discovery of valuable mineral deposits on this 
land, and the contestant himself, by. his own testimony, having admit- 
ted that his discovery was only in the experimental stage and that he 
was not certain himself as to the value of the claim, has precluded any 
likelihood of any findings in his favor, and, therefore: justifies me in — 
disregarding whatever. procedural] errors may have oceurred at the 

hearing. | os : 7 : 
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, _ Therefore, pursuant to. the authority delegated to the Solicitor by 4 
_the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 _ 
“F. R. 6794), the decision.of the Assistant: Director of the Birreau of .. 


/ Land Management 18 for the above- stated peace affirmed. 


CLARENCE A. Dave,” 
pe | - \ Solicitor. 


| STATE OF eral ene 


“4 A-26708, : | Decided June Ly, 19653 


— Swamp-Land Sclection—Reinstatement, 


_ Principles of orderly administration’ dictate against. the. reopening of swamp- 
land: selection Ereenes more. than 39 years oe the selection was: finally 
ee, rejected. sk ea eS 


APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


The State of Louisiana has taken an appeal to: the Secretary of the 
Interior from a decision of J anuary 13,1953, by the Associate Director 
of the Bureau of Land Management which rejected the State’s applica- 
tion, filed on November 24, 1952, to select as swampland the SEY4,SWi4 
‘sec. 23, T. 18 N., R. 7 E., Eousians meridian, pena: contains 
40 acres (43-U. S. C., 1946 ane , Secs. 982-984). - 7 7 
. Departmental. records indicate: that ents after March. 3, 1987, = 

otisiane claimed the’ above- described tract among others’ as swamp 
and overflowed: The claim was held for rejection on November 20, 
1899, by the Commissioner of the General Land Office (pr pileesecar 
of the Bureau of Land Management), “subject: to the then right-of — 
the State to apply for an investigation in the field because the field _ 
— -notes of the official survey show affirmatively that they are dry land,” 
but further action respecting the claim was suspended pending 1 issuance 
of instructions for the adjustment of the swampland grant in Louis-- 
jana. In a decision of October 28, 1913, after full consideration of 
the case, the Commissioner of the General Land Office rejected. the — 
- State’s claim to this and other tracts: because the field notes of: the 


official: survey. showed affirmatively that the tracts were dry land; 


= ‘subject: to the right of appeal to the. “Department,” within 30 days - 
of service of notice of the decision. A copy of the decision was sent. 


by letter dated December. 30,1913, by. registered mail to Governor. — 2 


L. E. Hall, and was pocsined: by. ira on January 8,1914.. But no 


oa further action was taken by the State. By decision of the ae a 


4 See Commissioner’ g decision of October 28, 1913 (66778). 
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| | June I, 1953 : ae 
eon emmeions dated April 7, 1914, the State’s claim for 
this land was finally rejected. _ 

In, these circumstances, the application of N ovember 24, 1952, is - 
in effect, an effort to reopen a case closed more than 39 years ago. 
As was recently said in a similar case, “Principles of orderly admin- 
istration dictate against the reopening of: ee a case,’ - ohn C. 
” Carter et al., A-26545 (December 24, 1952). | | 
In any erene there appears to be no substantial basis upon which 

_ the Department may properly classify this land as subject to selection 
under the Swamp Land Acts. The acts of March 2, 1849 (9 Stat. 
352), and September 28, 1950 (9 Stat. 519; 48 U.S. C, 1946 ed., sec. 
982), provided for the grant to the State of Louisiana of the public 
‘lands in that State which were swamp and overflowed and unfit — 
thereby for cultivation at the time of the grants. It was further 
provided that when the greater part of a subdivision was not wet and 
unfit for cultivation at the time of the grants, the entire subdivision 
was excluded from the grant (48 U.S. C., 1946 ed., sec. 984). 

The plat of survey of the township in which the 40-acre tract here 
involved is located was approved on October 29, 1853. Nineteen other 
sections in the township are listed on the plat of survey as being over- 
“flowed and containing swampland, but none of the legal subdivisions 
“in section 23 was included in the list of swamp and overflowed lands. . 
“In the Louisiana Field Notes of Survey, vol. 59, p. 399, the following 
notation occurs with. reference to a line dividing aschone 93 and 26, 
the line being the south boundary of section 23 and of the SEY,SWi, 
of the section here involved : | 

“Land 2ud rate soil. ae: oak, DHCROEY: & gum, inGscorawth eane, vines & 
bushes. : oo April 28th, 1853.” 

Inasmuch as the slit of survey and the field notes on this land were - 
made after the legislation granting swamplands to Louisiana was en-| 
acted, and as the plat of survey in this case shows that the surveyor 
es the swamp and overflowed character of 19 other sections in this | 
township, there is good reason to believe that if more than 20 acres of 
this quarter section had actually been swamp and overflowed land, that. 
fact would have been vindicated on the plat of survey and in the field 
notes. 

‘Three affidavits were seamed in support of the State’s present ap- . 
plication for this’ land. ‘The affiants, aged 80, 86, and 73 in 1952, 
recollected that during their childhood a levee ee this land, and 
: each affiant stated that if the levee had not been constr ucted, the land 


a. 2 For example, immediately preceding the above- Guated notation in vol. 59, p. 399 of 
the Louisiana Field: Notes of Survey, with reference to a Iine between sections 2 and 3 in 
T. 18 N., R. 7 E., is the following description : “Land subject. to overflow, and unfit for © 
cultivation * * * -May 13, 1853.’ . . - 


: : 
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Je would have stood ander water ‘for the oreater portion. of each. year? 


The affidavits refer to the character of the land after 1870, and contain a 


no evidence. of the physical condition. of the land in. 1849 and 1850. | - 


‘Accordingly, the rejection of the State’s selection in thiscase appears 


- oe t to have been ] proper. State of Mi ississip pt, A-25822 (October: 10, 1950) ; - ' 
“« State of Louisiana, A-25166 (June 29, 1949). - | 


The land here involved is said to be occupied by ‘Mrs. Virginia J ee 7 


dan Mangham whose claim to the land is traced to.an entry made by 


_ John A. Pugh on March 19, 1857, and authorized by the State of 
Louisiana. The record indicates that on March 12, 1952, Dr. Harrison. 
_. Jordan, an uncle of Mrs. Mangham, filed an application under. the 
am _. Color of Title Act (43. U.S. C., sec..1068) for this land. Ina decision 
of May 16, 1952, the Acting Regional Administrator, Region VI,.re- - 


_ quired the submission of additional evidence in support of the. applica- 
tion. The time within which the applicant might submit the required 


~~ evidence was extended, but no further action has been taken under this 


application. It seems possible that Mrs. Mangham may be able to - 


~ acquire this tract under the Color of Title Act, the Public Sale Act (43 


U.S. C., 1946 ed., Supp. V, sec. iil), or under some other BPpropuate ; 
public land law.. 3 | 


Therefore, pursuant to: the. authority: dalegaitaa to the Salieior by _ 


i the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17: 


| FF. R. 6794), the decision of the. Associate Director of. the Bureau of a 


cho, Tand Management i 1s ailirmed. 


ron ie Davis, 
‘Solicitor. _ 


J OHNNIE E WHITTED, BILL SMITH 


a A-26602 —. Dead Tune 80, 1953 


Desert I Land Entry—Caneellation of Entry—Hearing. 


OA desert-land entry is not-to be cancéled’ for. defects not. appearing on the | 
ie face of the record without notice to. the entryman and without the holding ae 
‘ of a hearing, if the entryman demands one. gt 


- 3 Phe. ccatemenia, in the Seidavite are not consistent as to when this levee was built, . 


although it seems probable that it was constructed sometime ater 1861, the year in which . | 


HH. Jordan is said to have purchased the land. 
es 4Bach of the affiants mentioned: that in the bend of the Boeuf Riven is a cypress tree . 
on which are placed markers showing the level of high water for the years 1869, 1892, and . 
1927. ‘Fhe plat: of survey: indicates that the Boeuf River runs north and south. through 


: | ., the. Sw Uy: Swi: of ‘sec. 23:in approximately the middle of that’ ‘quarter:section ; -and- that: the” a 
. cypress: tree “in “the: bend. of. éthe.river.is not on and not very. close. to. the. selected: ‘tract. _ 
..- Invany ease, the’ high: watermark for the:years designated: would: +be: no indication that the 


rer part of the SEY, Sw of sec, 23 was actually swamp land in 1849 and 1850. 
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| June 80, 1958 , 7 | | 
_ APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


oe December a1, 1948, Johnnie E. Whitted filed an application 
(Idaho 0262) for a desereland entry (43 U.S. C., 1946 ed., sec. 321 
et seq.) for the WiI48W, sec. 82, T. 4S. R. 3 E., Boise manidian: 
Idaho. In his application he stated the tract was nie occupied, im- . 


- proved, and appropriated by any other person claiming it. A field 


examination of the land was made on May 31, 1950, in the course of | 
which the examiner noted that there were sheep pens and fences.on 
the entry which had been constructed, apparently without authoriza-_ 
tion, by Bill Smith, the proprietor of a large-scale sheep operation. 


On December 21, 1950, the Manager of the Land and Survey Office _ 


— at Boise, Idaho, notified Whitted of the allowance of his entry. | 
~ It appears that Smith first learned of the desert-land entry shortly 
thereafter. He informed the manager that the allowance of the 
entry as to the NW14SW1, would seriously interfere with his lambing — 
operations, that he or his predecessors in title had been using the land 
for over 25 years, and that he had constructed sheep pens and other | 
improvements, worth $3,500 on the west side of the DAS Wi, 
during October 1948. | 
‘By a decision dated. Febviary 28, 1951, the manager reversed the | 
allowance of the entry as to the NWij, SW1, on the ground that. Whit- 
ted’s statements in his application.that the land was unoccupied, un- 
improved, and unappropriated, and in his petition for reclassifica- 
tion that the land was not improved by anyone and that there was no 
conflicting claim of any kind were incorrect. The manager classi- 
fied the NW14SW1, as more suitable for use in connection with the 
existing sheep opension than for paeaeEse under the desert-land 
law. 
Whitted was served with a copy of this decision on March 1, 1951. 
The decision informed Whitted that he had the right of aed. 
Upon the failure of the parties to file an appeal within the required 
time, the manager, by a decision dated April 12, 1951, closed the case 
astothe NWI48SWi4. 
| However, it appears that Whitted pr epared an. coal which his at- 
torney mailed to Senator Dworshak within the 30-day period allowed 
for filing appeals. On June 4, 1951, Senator Dworshak, having 
learned that Whitted’s attorney was fale the impression that the ap- — 
peal was properly filed with him, returned the appeal to Whitted’s 
lawyer with the suggestion that it be filed with the Boise Land and 


Survey Office. Thereupon, on. J une 8, 1951, the appeal was filed with 


that office. | 
The manager forwarded ‘the appeal to the Regional ‘Administra-.. 


tor. On June 26, 1951, the Acting Regional Administrator held that . 
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7 Whitted’s sopeal would be are asa pecien to. reopen fe case and : 
~ denied the petition. .Whitted filed an appeal. from this decision with 
the Director of the Bureau of Land Management. ‘By. decision dated 

es September 26, 1952; the Director reversed the manager’s decision of . 


February 28, 1951, which had revoked the allowance of Whitted’s ap-. t 


plication ’as to the NWSW}, and directed the reinstatement of the ~ 


- entry. Thereupon, Smith appealed to the Secretary o the Interior z . 


ae ‘om that decision. _ 
~The appellant contends that Whitted should be bound by Ge fail- | 
ure properly to appeal from the manager §, decision of February 28, i. 


oS 1951, and that he should be foreclosed from any further proceedings 


in this matter. “However, it is well established that: although a party 


who does not appeal from an adverse decision has no standing to ques- 


tion an award, the Secretary. of the Interior may, on his own initi-_ 

~ ative, so long as the lands are subject. to his jurisdiction, review and a 
correct. erroneous actions previously taken respecting such land. | 

— Mary Volk et al., A-26601 (May 5, Dee State OE hia et aby, 
51 L. D. 141, 144 (1995). 

‘The lands involved i in this ation fall within hig nate Neverthe- | 
less, this supervisory authority need not be exercised i in every case of © 
erroneous action, but any. when the facts: oe a oe case 
warrant it. 

Although Whitted’s pa was ; not. filed 1 at a proper place, he. 
did attempt to file.a timely appeal, When his error became apparent. 
he corrected it as soon as he could. Consequently, he cannot be deemed - 

~ to have slept on his rights or abandoned. them or to. have aia 
in the revocation of the allowance ofhisentry. oe 

Furthermore, Whitted’s entry was canceled in a tou a hear- -_ 


ing. Once an entry has been allowed, even though improperly, itis 


not to be canceled for defects not appearing on the face of the. record _ 
- without notice to the entryman and without giving him-an opportu- 
nity to be heard. William A. Fowler, 17 L. D. 189 (1893) ; Maason ve - 
— Cory et al., 26 L. D. 499 (1898) ; United States v. Kennedy, 206 Fed. 
47, 50. (5th Cir. 1913) ; United States v. Jensen, A-26486 (December — 


(oe OC 1952) : Paris Gibson et al, 47 L. D. 185, 186 (1919) ; United States v. Bone 


Robert L. Pope, Jt, 5S I. D. BI4 (1943). The. procedure to be fol- : 


lowed by the Goveraniene in seeking the cancellation. of an entry is - _~* 


get. out in 43-CFR, Part 222, and for. individual contestants. in 43 


= CFR, Part 221. The pertinent regulations: require that an entryman 
be notified of the contest against his entry and that he be given a hear- ~ 


ing if he so desires. There i is nothing in the record to show compliance 
os with the pertinent provisions of either Part 221 or 222. Accordingly, - 
it must-be held that the partial cancellation of Mr. Whitted’s desert- 7 o 


a land entry was unauthorized. 
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These eine Ssuty the exercise of the supervisory ‘einthar: 
ity of the Secretary of the Interior despite the failure of Whitted to .; 
file a timely appeal. - 

‘While, for the procedural 1 reasons mentioned, it is necessary to re- 
instate Whitted’s entry as to the NWY,Swi4, ‘the circumstances re-_ 
- qitire that the Government immediately institute adverse proceedings 
for the cancellation of that portion of the desert-land entry pursuant 
to 43 CFR, Part 222. Definite findings of fact should be made as to 
the depo conen ial: status of the land at the time-of Whitted’s applica- 
tion and at the time of his entry, the relation of Smith to the land at 
those times and whether or not Smith’s improvements and possession — 
were readily. observable at the time of Whitted’s application. 
_. In the light of the unusual amount of confusion and delay which 

Nas occurred in this case, the adverse proceedings should be initiated’ _ 
at. the earliest opportunity and diligently prosecuted. © Pending the 
final disposition of those proceedings, T suggest that Mr. Smith’ Ss 
possession not be disturbed. 

Therefore, pursuant to the whee delegated to ihe Solicitor by | 
the Secretary of the Interior. (sec. 23, Order. No. 2509, as revised; 17 . 
_F.R. 6794), the decision of the Divactor of the Bureau of Land Man- | 
agement is affirmed insofar as it directed the reinstatement of the 
- entry and the case is remanded for further proceedings ; as indicated 

in the preceding perteraph | | 
| ChaRence A. Dav, 

_ Solicitor. 


| JOHN L. RICE 
— ARET1L a Decided July 20, 1968 


Public Sale—Mountainous or Rough Trnct—Sheep Driveway with Stopover : 
Privilege. 


‘Where an application for the public sale. of land ager the secon proviso of : 
- gection 2455, Rev. Stat., as amended, is rejected for the reasons that the 
land is not mountainous or too rough for cultivation and that the land. is. 
_ needed for a sheep driveway with overnight stopover privileges, the case 
_ will be remanded where the evidence in the record is inconclusive as to the . 
physical character of the land and it is possible that the use of the land : 
for driveway and holdover privileges cati be preserved by. ‘a reservation in 


‘the patent or by amendment of the application, to exclude the areas most: : 


directly affected. : 
The Secretary of the Interior has: ae enoniey to: insert i ina ‘patent issued. as a 
result of: a public sale under the second proviso of section 2455, ‘Rev. Stat., | 
as amended, a reservation. of. a right-of-way for driving sheep. acr OSS: the - 
land parenved and of overnight stopover che aes for such sheep. - 
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APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


J ohn i. Rice applied on. November 6, 1950, for a public sale or 
_ dis second proviso of section 2455, Rev. Stat, as amended (43 U. 8. C., 
1946 ed., Supp. V, sec. 1171), of the SYUSWI, sec. 5 andthe SEY, 


| SULNEY, and NW, sec. 8, T.2S., R. 13 E., B. M.; Idaho. This pro-. 
-viso authorizes the Secretary of the Interior to. sell, in his discretion, es 


-- any legal subdivisions of the public lands not exceeding 760 acres in - 
area, the eee part of. which 1s. mountainous or too, eu on a 
“cultivation. a 7 7 | 

‘The tract in. dinestion had pet one Goon Sane fee a repr esen- 
tative of the: Department 1 in connection with an earlier application of . 


Mr. Rice. The examiner reported the topography of the land to be 7 


“Flat to gently rolling.” He did not state clearly whether or not it 


was too rough for cultivation. He further reported. that the tract was 


needed as a sheep driveway and holdover area and that’several stock- 
men had objected to sale of land of a similar kind.. Accordingly, the 
manager of the Land and Survey Office at Boise, Idaho, i ina decision 

dated March 22, 1951, rejected Mr. Rice’s application, — 


Mr. Rice appealed to the Director of the Bureau of Tadd ‘Manage. as 


ment, who, acting through. his delegate, the Chief, Division of acne 

affirmed the manager’s decision on December 31, 1952. : 

_. Mr. Rice has appealed to the Secretary of the: Tatatier. He con- 
tends that the land is definitely mountainous and too rough for culti-” 

vation and has submitted an aerial photograph i in support of this con- 


> tention. ‘He further asserts that there are only three regular users of 


the sheep trail across the land applied for—J ohn T. Patterson & Son, 
Ralph Faulkner, and Clarence Pauls. Mr. Rice calls attention to a 
letter signed by them which he forwarded to the Director of the 


~ Bureau of Land Management with his appeal. below, in which they’ _ 


state that they “have no objection to having Leo Rice file on landnorth — 
- of Long Gulch, providing a trail right is provided with one night — 


~ stopover.” He also states that he is willing to accept a patent reserv- 
ing the right- of-way and stopover privilege to the public. In a letter 
dated March 17, 1953, Mr. Rice has offered to deed these rights back 
to the Goverment: if it is not feasible to reserve them in the patent. 


~The District: Range Manager at Shoshone, Tdaho, ; in a letter dated 


a | September 17, 1952, has indicated his doubts as to whether an agree- — 


| ment with the present. livestock operators would be satisfactory. i in.5 


or 10 years when the situation may have changed. ‘However, he stated . 


_ that he has no objection to the sale of the lands in question at: their 
; appraised price if the patent can be issued subject: to a right- -of- way. 
_ for the purpose of crossing livestock by any individual, or the routing 7 


ae ey ‘ of livestock a across s the # patented lands by the United States, a 4. 
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While ae reservation Mr. Rice offers to accept ¢ appears: novel the — 
- Secretary of the Interior does not lack authority to insert it in a patent 
» issued persuant to section 2455, Rev. Stat., as amended, the Secretary’s | 
authority to sell at all hone discretionary thereunder. Solicitor’ S 


opinion M-36071, 60 I. D. 477 (1951). 


The two real difficulties are whether or not the nad is In fact moun- 
tainous or rough, so as. to be legally disposable under the second 
proviso of section 2455, Rev. Stat., as amended; and whether an actual — 
reservation can be drafted which will protect the public interest in 
trail rights and stopover. privileges’ without giving rise to excessive 
administrative difficulties and personal frictions. | 

It is impossible to decide either question on the basis of ihe present 
record. The evidence of the physical character of the land is incon- 
 clusive, and the reservation proposed. by Mr. Rice has been. stated only 
in peneral terms. | | 
Accordingly, the land should be ieemanued: sat the question of | 
- whether it is mountainous or too rough for cultivation should be set- 
tled. Ifitis neither mountainous nor rough, the case will be at an end. 
If, on the other hand, it is rough or mountainous, representatives of 
the Bureau should attempt to draft a specific reservation to be inserted 
in a patent which will satisfy both the users of the sheep trail and the 
prospective purchaser, will protect the public interest, and will be 
likely to remain practical after the interests of the ‘present driveway: 
users change hands. Unless a satisfactory reservation can be drafted 
"in advance, there would be no purpose in proceeding with the sale. _ 
If the land is found suitable for public sale under the mountainous 
. or rough tract proviso, the driveway problem may also conceivably 
be solved by Mr. Rice’s aren cing his application to exclude the : areas 
most directly affected. | 
The decision of the Chief, Deion of Lands, eG of tnd Man- : 


agement, is reversed, and the case is remanded for further proceed- | 


anes consistent with this decision. 


Onn Lewis, 
Assistant Secretary. 


INCLUSION OF INDIAN LANDS IN STATE IRRIGATION 
DISTRICTS | 


= Indian Lands—iIndian iioatian Pr oj ects Contracts with State Trrigation - 
- Districts for Operation and Maintenance of Indian Irrigation Projects. 


Generally speaking, Indian allotted and tribal lands may not, under exist- 
_ ing law, be included, with or without the consent of the Indians, in. State | 
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a irrigation districts which Would ‘have ae ‘power to. pperate; ‘and amaintain 
~~ the Indian projects serving such lands, and to” assess ‘such lands for irriga- 
tion charges, under contracts which: would not. permit the irrigation . dis- - 
~ triets to resort to. foreclosure proceeds in State | courts to. enforce the = 
te oa collection of such chereer ae i, oh 2S - 


86175 oe ee ee ee ont 
is: To Ce Sucrerary Orme Lewis. : | 


In a memorandum to you dated May 28, the Noe ‘Comiiissionar. - 
of Indian Affairs. suggested that, in view of the facts that.a consider- _ 


able. portion of the lands included in: Indian. irrigation projects had 7 


- come into. non-Indian ownership,’ and that the Indian landowners - 
: compared favorably | with their white neighbors in industry, intelli- 
"gence, and agricultural experience, it would be desirable to.turn over 
the operation and maintenance of the Indian projects to irrigation. - 
_, districts organized under State law,’ which presumably would have 
jurisdiction over - Indian : aS well as non- -Indian. lands. . After review- Z 
“ing the general legislation applicable to Indian irrigation projects, 
_» and stating that there is no provision of law, except the act of May 28, 
1941 (55 Stat. 209), applicable solely to the: Uintah Indian irrigation 


| project,’ 8 which expressly authorizes: the transfer of: ‘the operation and 7 a 


maintenance of any Indian irrigation proj jects to: any irrigation’ dis- : 
_ -triets organized under State law, it is ‘requested that IT renders an 
a ape on the questions whether— eS : ~~ 


(a) under: existing law, with. or without the consent of ine ‘Indian owners, 
— restricted or trust Indian lands, may be included for operation and maintenance . 


- Ltd in irrigation districts pursuant to State laws: 


“(b) additional legislation by Congress: is necessary: to give the districts operat. 


~-- ing supervision over the Indian lands ; ; and: 


(ce) whether operating ‘supervision, ineluaing the. aegaen to. assess ‘Indian 
Z dads,” " may be. transferred, with or without the. consent of the landowners, to. 


od e It i is stated: in: the: inaioxananin that indian: ‘irrigation aioseoke ee provide: service’ ‘to 
approximately 840,000: acres of . which approximately: 280, 000. acres, are. owned. by. non- 


_ Indians.” 


— « 2Tt is. stated’ in the. ieutormndinl that there tire) irrigation Aistritts created pursuant és e . 
State law on the Flathead and Crow Indian irrigation projects in Montana. * In addi- 
tion, thera is an irrigation. district created pursuant to State law on the’ San Carlos Indian — 
irrigation project in Montana. None of these districts has jurisdiction over Indian-owned 
*. Jands but the San Carlos Irrigation and Drainage District, unlike the Flathead and Crow 
Districts, does operate and maintain. part of the project works known as “district works re 
which serve non-Indian lands. . - 

, ae This. exception is more apparent than asa “While ee ‘act. of May 28, 1941, authorizes. _ 
the Secretary of the Interior “to make contracts. transferring the operation and main-. 


.. tenance of any canal system or systems under the said Project to an: irrigation’ district or ° 
 .- districts. formed pursuant to State law, * the act was passed. to confirm recommendations. 


- made after an investigation pursuant to the act. of June 22, 1936 (49 Stat. 1803, 25 | 


UU. 8S. C., 1946 ed., sec. 889), which. authorizes - the. Secretary of the Interior to adjust “ 


irrigation charges against lands of non-Indians within Indian irrigation projects, sub- 


. | ject to express confirmation by Congress, and the “contracts” to which the act refers: appear: 
~ to be. contracts with the non-Indian landowners who were the beneficiaries of the tegisla Res 


tion, See 8. ak) 243, Tith Cong, 1st Sess. pp. 4-5. 
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‘irrigation districts under contracts containing’ protecting provisions against 
foreclosure in State courts when there are unpaid operation and maintenance 
| assessments. . 

I believe that these three ee may be reformulated as the 
single question whether under existing law restricted or trust Indian 
lands-may be included, with or without the consent of the Indians, in 
State irrigation districts which would have the power to operate and 
maintain the Indian projects serving such lands, and to assess such 

lands for irrigation charges, under contracts which would not permit | 

the irrigation districts to resort to foreclosure proceedings: in . State 

courts to enforce the collection of such charges. | 
_ Any such contracts would be made presumably between the Sec- 

retary of the Interior and the State irrigation districts, and would > 

_ be designed to terminate supervision by the Department of the opera- 

tion and maintenance of Indian irrigation projects. The accomplish- 

ment of this objective would also involve presumably contractual rela-_ 
tionships between the irrigation districts and the owners of the Indian 
lands. However, no specific contracts have been submitted to me, 
nor has any specific Indian irrigation project been mentioned, except 
the Uintah ] pro} ject. While the question posed is thus entirely general, 
there exists in addition to the general legislation governing Indian 
irrigation proj jects a vast amount of special legislation applicable to 
one or more of the Indian irrigation projects, some of which were 
initiated in the closing decades of the last: century, and this legislation 
is, moreover, of an: extremely diverse character. While the major 
projects are not many, there are many smaller projects. To achieve. 

absolute accuracy with respect to general questions relating to the In- . 

dian irrigation projects would, therefore, be such a formidable task 


_ that the purpose of any inquiry would be defeated. In the observa- 


tions which follow any general statements made must be'assumed to be 
subject to the qualification that there may conceivably be a contrary 
_ provision with respect to a specific } project. | 
_ There is some special legislation expressly authorizing the forma- 
tion of irrigation districts under State law but Indian lands have been 
excluded from the scope of such legislation. One of the acts govern- 
ing the Flathead Indian irrigation project, namely, the act of May:19, 
1926 (44 Stat. 453, 465), expressly excludes Indian lands from the 
irrigation districts creanized pursuant to State law... In making funds 
available for the construction of the project, Congress in thig act 

4A compilation of laws relating to Indian irrigation projects which: was printed as an 
appendix to Hearings before the Committee on Indian Affairs, House of Representatives, 
66th Cong., Ist sess., on “The Condition of Various Tribes of Indians” (Washington: 1919), . 


runs to.168 pages. A later compilation of such laws, published by the Bureau of Indian 
Affairs under the title “Analysis. of Water Resourees Authority,” runs to 119 pages. 
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: provided that none of. the funda. sfc be. expended on ee pee 


work “until an appropriate repayment contract, in form approved by 2 
the Secretary of the Interior, shall have been properly executed by a. 
_.. district or districts or ganized under State law embracing the lauds” 

: _irrigable under the project, except trust, patent Indian lands * 24 et ge 

- The act:also contained.a proviso, moreover, “That trust patent Indian se 


lands shall not: be subject to the provisions of the law of any district 


_ . ereated as herein provided for but shall upon the issuance of fee patent’ — | 


7 : : therefor, be accorded the same rights and privileges and be subject to. — 
the same obligations as other lands within such district or dis- 
; tricts ane uargee G4) conformity with these provisions, the repayment - 


a ; contracts. execdied by the three irrigation districts subsequently or- 


. - ganized under State law expressly excluded trust patent Indian lands. | 
__. from the scope of the contracts.° While the act of May 10, 1926, has. 


“been. amended in some respects by the act.of May 25, 1948 (62 Stat. : 


- ; 269)* and amendatory repayments contracts have been executed pur- 
7 suant to that act, the prohibition upon the inclusion of the trust patent. —_ 


Indian lands in the irrigation districts has not. been disturbed.” a 


Similarly, the basic act. governing the San Carlos Indian irr igation ; : 


- . proj ect, namely, the act of June 7, 1924 (48 Stat. 475), excludes Indian. © 
lands from the irrigation district: organized pursuant to State law. 


: = Section 1 of the act authorized the Secretary of the Interior tocon- | 
_ struct a dam across the canyon of the Gila River near San, Carlos, a, 


| ; _ Arizona, “for the purpose, first, of providing water for the irrigation : 2 
of lands alloted to Pima Indians on the Gila River Reservation, Ari- 


: _ zona, now without an adequate supply of water and, second, for the 


a irrigation of such other lands in public or private ownership, as ik 


the opinion of the said Secretary, can be served with water impounded | a 


by said dam without diminishing the supply necessary for said Indian _ 


lands * * *.” The three classes of lands to be benefited by the project: 7 
thus - were Indian allotted lands, public lands, and lands in private 
7 ownership. Section 4 of the act, in providing for the execution of a. 


repayment contract.to cover the construction costs of the project, stip- 
ulated that the contract should be executed “by a district organized 


under State law, embracing lands in public or private ownership — . 
ee irrigable under the projet “= =” Thus the Indian oe were ex 


eluded. 


5 See narograi 7 of the contract with the Flathead terization District, ‘approved. ‘Noveri- oo. 


‘per 24, 1928; paragraph 9 of the contract with the Mission Irrigation District, approved 
August: 21, 1931: and paragraph 13 of the contract with the Jocko Valley Trrigation . 
District, approved February 26, 1935. . 


6The principal purpose of the 1948 act was to provide for the Wavidation of the eon- - 
-- gtruction costs of the project fromthe power revenues of the project. 


- ™See Amendatory Repayment Contracts with the Flathead Irrigation District, “Mission. 
: Irrigation District, and Jocko Valley Irrigation ‘District, all approved: September 15; 1949. 
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| Finally, in the | case of the only other Indian irrigation project, _ 
-. where an irrigation district organized under State law is in existence, _ 
namely, the Crow irrigation project, the Indian lands are also excluded 
‘from the jurisdiction of the district. Section 3 of the act of June 28, — 


* 1946 (60 Stat. 833), which is the last of the series of statutes govern- 


‘ing the Crow irrigation project, authorizes the Secretary of the In- 
terior to enter into repayment contracts only “with irrigation dis-.- 
tricts acting on behalf of all non- ‘Indians owning land ‘under. the | 
‘Crow irrigation | proj ject = a 7 | 
- Thus, Congress, in providing for the execution of repayment con- 
tracts. with irrigation districts organized under State law has regu- 
larly excluded Indian lands, and in the case of the Flathead project 
has expressly made the provisions of State law relating to irrigation | 
districts wholly inapplicable to the Indian lands. The Flathead and 
San Carlos irrigation projects are, moreover, the second and third 
largest, respectively, of the Indian Beason pro] jects, and the Crow 
‘project ranks sixth. | 
- Again, in the case of at least three of the largest Indian irrigation 
projects, namely, the Flathead, Fort Hall, and Fort Peck ® projects, 
Congress has itself specified precisely when the operation and mainte- 
nance of the projects may be taken over by the landowners. The time > 
when the projects may be taken over is when required payments have 
been made “for the major part of the unallotted lands irrigable under 
any system * * *” Thus, section 15 of the act of May 29, 1908 (35 
Stat. 444, 450), applicable to the Flathead project, and section 2 of 
the act of May 30, 1908 (85 Stat. 558, 559), ae oes to the Fort 
Peck project, provide i in identical terms: 

When the payments required by this Act have ea made for the major part 
Of the unallotted lands. irrigable under any system and subject to charge for 
‘construction thereof, the management and ‘operation of such irrigation works — 
shall pass to the owners of the lands irrigated thereby, to be maintained at 
their expense under. such forms of organization and under such rules and tTegu- 7 
lations as may be acceptable. to the Secretary of the Interior. a 

The act of March 1, 1907 (34 Stat. 1024, 1025), applicable tothe Fort — 
Hall project, is the same, except that the words “in accordance with 
the laws of Idaho” are added aiter the reference to one mecreny, of os 
the Interior. . | 

The provisions of fie special legislation thee far dees merely 7 
reflect the fundamental proposition which governs Indian relations — 
that State laws have no application to Indians on Indian reservations | 
unless Congress has specifically made such laws applicable. “When- | 


8 This project is the fifth largest of the Indian ivientien projects. | 
® This project is the eighth largest of the Indian irrigation projects. 
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ever it has an Seamed: deauaple that fee should i in some respect ee 
be subjected: to State jurisdiction, or have the benefit of State laws or. 
. State services, special legislation | has always been sought to accomplish 
~ such. purposes. 10 There: appears to be only one general law authorizing — 
- the Secretary of the Interior to make contracts with State agencies to 
- secure services for Indians. This is the Johnson-O’Malley Act of  — 
| April 16, 19384 (48 Stat. 596), as amended by the act of June 4, 1986 . Oy 
(49 Stat. 1458, 25 U.S. C., 1946 ed., sec. 452), > which authorizes such 
contracts in the fields of auc medical attention, agricultural. | 
assistance, and social welfare.  . eile 


Jt is also a fundamental principle of Gaal ans law— 
applicable not. only to Indian relations but to all Federal activities— 


that Federal officials may make only such. contracts as are authorized . 


—* 


by law.% This does not mean, to. be sure, ‘that the nature of ‘the ” 
contract must, be precisely spelled out in. some Federal statute. But. 
the ‘power to make the contract must be at least readily inferable from i. 
a statutory power, and must be in harmony with the policy behind the . 
statute.. The Secretary of the Interior has, no doubt, a wide rule-— 
making power with reference to the management of Indian irrigation | 
projects, and his power to delegate his functions to the officials and 
agencies of his own Department is now virtually limitless. #* ‘But this _ 
power may not be exercised with. respect to Indians and Indian lands 
by delegating it-to State agencies in the absence of a clear indication 
by Congress that such a step may be taken. **_ The only. statute under. ~ 
which the Secretary of the Interior is authorized to make agreements 
in connection with the irrigation of Indian lands i is the act.of March 

3, 1909 (35 Stat. 798, 25 U.S. C., 1946 ed., sec. 382) but this authority 
is limited to the making of agreements covering the allotments of — 
Indians on the public domain and the act expressly provides that “no 


Tien or charge for construction, or maintenance shall. thereby be created : 


against any such lands.” 


“10 See Handbook of Federal Indian Lats ‘(Wash., 4942), ‘Chap. 6 ‘where exainpiag: ¢ of 


core such legislation in the field of crime, taxation, an weleece probate, sanitation, and. school ; 
- attendance are given. 


* ¢ 


It is interesting to note that some. Indian groups were ain ated by this ‘legiaiation: and | 


> had. to be. assured by the Department. that it did not. ‘provide authority for the States: to 
“assume jurisdiction over. Indian lands (see letter. dated April 23, 1930, from.. Secretary i 
‘Ray Lyman Wilbur to Mr. Pablo Abeita). In sponsoring the legislation, the Commissioner. . 


of. Indian Affairs had stated, however, that the legislation “does not in any way: affect ~ 


- , the’ status of the Indian either as to his citizenship or his property rights, nor does it ge 
a ae affect in any way the tribal assets, land holdings, or any other property of individual poe 
Indians or‘of any tribe of Indians.”” (See S. Rept. 449, 71st Cong. 2d sess., p. 2.) . = 


Rev. Stat. S782, as amended (41 U. S. C., 1946 ed.,. sec. 11), provides : “No con- 


tract * * * on behalf of the United States shall be made, ‘unless the same is authorized ane - 


by law or is under an. appropriation adequate to its. fulfillment da i 
- 18 See Reorganization Pian No, 3 of 1950 (15 F. R. 3174). . . 
4 See Solicitor’s opinions. M—25258 (June 26, Lhe and M-31351 (August 24, 1942) 


together with authorities PETE cited. 
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Tt would seem. to be plain that no matter. how Renee it may seem. - 
at present that: Indiah and: non-Indian landowners on -Indian irri- 7 
gation projects should be treated on the basis of equality. that. such 3 is 
not the policy that is embodied in existing Federal legislation govern- 
ing such projects. The construction of Indian irrigation. projects 
was often launched with little regard for their economic feasibility ° 
but were undertaken as part of the Federal Government’s program of 
instructing the Indians in the arts of civilized life, which, of course, 
include Sica Sometimes the Indians benefiting from a project 
were not required to pay - -construction costs, and sometimes they 
were excused even from paying operation Rl maintenance charges.”* 
Congr ess, to be. sure, subsequently adopted general legislation provid- 
. ing for the payment by Indians of operation and maintenance charges 
and construction costs of the Indian irrigation projects. However, | 
the act of August 1, 1914 (38 Stat. 583, 25 U.S. C., 1946 ed., sec. 385),. 
which made maintenance charges reimbursable, cid so. nly ‘where 
the Indians have adequate funds to repay the Government,” ” and the 
act of February 14, 1920 (41 Stat. 409, 25 U.S. C., 1946 ed., sec. 386), 
which provided, for the collection of construction charges, was limited 
to those cases “where reimbursement i is required by law.” Moreover, 
Congress subsequently adopted the Leavitt Act of July.1, 1932 (47 
Stat. 564, 25 U. S. C., 1946 ed., sec. 86a), which authored the Sec- 
retary of the Interior “to adjust or eliminate reimbursable charges — 
of the Government. of the United States existing as debts against . 
individual Indians or tribes of Indians in such a way as shall be 
equitable and just in consideration of all the circumstances under 
which such charges were made,” and which at the same time deferred 
the collection of all construction costs against any | Indian-owned lands © 
within any Government eran project, and provided that no 
assessments should be made “on behalf of such charges against such | 
_ Jands until the Indian title thereto shall have been extinguished * * *.” 
Under the provision of the Leavitt Act permitting the adjustment of 
reimbursable charges, it has been common practice to cancel debts 
arising from the nonpayment by Indians of operation and maintenance 
shanger made by Indian irrigation proj jects. 

15 See, for Sauipe. the act of May 80, 1908 (385 Stat. 558, 559), eerie to the Fort 
Peck project, which. provides: ‘The land irrigable under the system herein provided, 
which has been allotted to Indians in severality, shall be deemed to have.a right to so ~ 
much water as may be required to irrigate such land without cost to the Indians for the 
construction of such irrigation systems.” 

16 See, for example, the act of March 1, 1907 (84 Stat. 1024, 1025), relating to the Fort. 
Hall project, which provides that the Indians shall pay no construction charges, and no 
maintenance charges unless .the lands are leased for more than three years. 

Wt has been the practice to deliver water to Indians unable to pay operation and 


maintenance charges upon a certification by the superintendent of the reservation of the. 
Indian farmer’s inability to pay the charges. See 25 CFR, Part 130. . 
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‘There : 1s ios an dia reason for denying the power of the Secre-_ : 2 


tary of the Interior to make contracts providing for the operation — 


‘ _ of Indian irrigation. projects by. State: irrigation districts, This lies ee 
in the fact that Indian irrigated lands are almost: entirely allotted 


ands. In the Northwest, the Indian irrigated lands are. virtually a oe 


| allotted lands; there are small areas of irrigated tribal lands in the . = ~~ 


: ~ Southwest, but. two. of the largest. of these areas which lie under the 13s 
San Carlos and Colorad6 River Indian: irrigation projects.are-inter- 
_ spersed with allotted lands, SO that any contract, made with an irriga- sso 
tion district would. necessarily have to cover both classes of lands. 
- Now allotted lands. are wholly immunized by acts of Congress from ne 
State control, and from any contractual relationships between the al-° 


3 lottee and ope officials, Section. 6: of the General Allotment: Act. ee ae 


Sole BOE February 8, 1887 ‘(24 Stat. 3890), as amended. by the act of May 8, as 
1906 (34 Stat. 182, 25 U. S. C., 1946 ed., sec. 349), expressly provides zs 
- that “until the issuance of fee- simple patents all allotteesto whom trust 
patents shall be issued shall be subject to the exclusive jurisdiction of  — ~ 
the. United States, ” and section 5 of the: General Allotment Act. (24 Se he 
‘Stat. 889, 25 U. S. C., 1946 ed., sec. 348), provides that if any contract 
is made. “touching” allotted lands, such “contract shall be absolutely ae 
null and void.” While Congress has, authorized, subsequent. to the 
adoption of. this provision, various types of: contracts tobe made with. - 


-- respect to. allotted lands, the type of contracts proposed tobe made with _ 


State irrigation districts has not been included. As any such contract. : - 
1s not authorized, moreover, it. would make no difference that it con- oo 
tained a provision. which would not. permit a State irrigation district 


_to institute foreclosure proceedings i in State courts to enforce the 7 
lection of operation and maintenance charges. ee 


. It follows from what has been said that the Proposed. plan. of j in- . 
7 cluding Indian lands within irr igation. districts organized under State 


‘law.could.not be carried out under existing law, and that the execu- 
tion of the Proposed plan ¥ will fink additional legislation. . 


- Cuarencn A. Davis, ~ 3 
oa . Solicitor. Dae 


_ Tt should be noted that such a provision would. also oe eats to. existing’ State. ae 
- Jaw under which all assessments against lands included in an irrigation district are. com-. | . 
monly made liens against all the lands in the-district. See, for imstance, Arizona Code of Bh, od 


a288 section 75 : at en Idaho Code of 1949, section 43: 708. gee 2 
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_»  istence of Preference-Right Qualifications —Hearings. 


Where. an isolated tract consisting of . only one subdivision is s offered at public: : 
sale, and. two preference-right claimants bid for the tract, it may properly 
be awarded to the ee preference-right ¢ claimant who applied for. me 
~ gale. : 


“Where the owner of jand. Gauligueas fs: an’ isolnted tract of. public Jand- of: nS 


- fered for sale properly asserts a preference right to purchase the land, and: 


then disposes of the contiguous. land after the close of the period allowed: | 


for the assertion of: -preference- right claims and before he receives.a cash 
certificate or patent for the isolated tr act, he does not t thereby lose his pret- F 
erence right to buy the isolated tract. 
A preference-right claimant for an isolated tract consisting of one. subdivision . 
- offered at public oe is not. entitled to. a formal hearing on the award of the : | 
tr act. ; ; : ‘ : ee 


APPEAL FROM THE. BUREAU OF LAND MANAGEMENT | 


Martin J. Plute has appealed to the Secretary of: the Interior fro om = | 
a decision dated J. anuary 28, 1953, , by. the Assistant Director of the Bu- _ 


.reau of Land. Management whieh affirmed the action of the manager.of __ io 


the. Land and Survey Office at Denver awarding an isolated tract of - 
| public land to Ellen E. ‘Hosley. | 


On May 26, 1949,. Mrs. Hosley sabinitted: to the Denver ad | office . 


an apohention slang that the SW1,SEl, sec. 28, T. 43 N., B38 We = 
ON. M. P.M. , containing 40 acres be. ordered onto the maikeL and sold - 
at: public miction: as an isolated tract. pursuant to the provisions of — 


section 2455 of the Revised Statutes, as amended (48 1 S Cy 1946 aes : 

_ Supp. V, sec. 1171). - 
The: sale of the isolated tract was ordered pursuant to Mrs. ice 7 
2 ley’ Ss application. At the sale which. was held « on July 31, 1951, Mrs. 


a Hosley submitted a sealed bid of $8 per acre, or $320 tee the tract. es He 
~ Martin J. Plutt appeared by his attorney and bid $12.25 per acre, Or ne 


$490 for the entire tract. The land had been appraised. at $4. per acre. 
Mr. Plutt was declared to be the highest. bidder. On August 15, 
1951, Mrs. Hosley asserted her preference right allowed by the statute — 


and the regulation (43 CFR 250.11-(b).). to owners: of contiguous 7 


: land by submitting a, check for $160. to bring her bid up to $480 i 


| three times the appraised price. Mr. Platt, had claimed a prefer ence a 
7 right priortothesale. | - cae. 
By decision dated October 10, 1951, thei manager awarded the cnaee — 





tract: to. > Mrs. —— ‘Mr. Platt filed an mepea from this seein: : 
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te ih the Director of ite Bueads of band Aiknagoments. On Noa - 


; ber 8, 1951, the manager’ issued. a. décision holding that. the evidence — | 


— that’ Mrs. Hosley had submitted. to ‘substantiate her claim to a prefer- as 
ence right as the owner of contiguous: Jand* was insufficient and calling: ey « 

upon. her. to submit. further evidence of her ownership of the whole... 
title to contiguous. land.” Mr. Plutt. filed « an appeal from this decision’ aes 


7 os ~ with the Director of the Bureait of Land ‘Management. © ‘On Novem- — = 
— Ber 28, 1951; “Mrs. ‘Hosley filed satisfactory | evidence of her: ‘ownership ae 
ee of the. land: upon’ which. she had based. her claim to.a preference right. > - 


By decision dated June 20, 1952, the Director of the Bureau of Land | ee 


ne : ‘Nasegeniont affirmed the: manager’: s decision awarding 1 the entiretract a 
_ to Mrs. Hosley:* -Mr. Plutt took an: appeal fromthe Director’s decision 


a ae ‘to the Secretary of the Interior in‘ which: he submitted: a certified - 
“copy: of. a deed from Mrs. Hosley. to Keith Whatley, dated March 24,00 
Cer conveying, among other lands, the NW1,NEY, sec. 33,T.43N., | 
gs R13. W..,.a tract: which is:adjacent to.the land in: dispute. and which 
Peete 18° : the land upon ‘which. Mrs. Hosley based her | claim to:a preference o 


| right. On August. 26, 1952; the Assistant Director issued an order to. : . 


oe _ Mrs. Hosley to show-that. she. had retained continual ownership of the - 


_ —Jand upon which she had based. her claim to a preference right. ‘Mr. 0a Be 


are Plutt’s. appeal to the Secretary was. remanded to the Bureau of Land | | . 
: “Management. to. aval a final decision « on. | Mrs. . Hosley’ S | preference ok as 


ee 7 : 4 right. | ae 
~ “Onda anuary 38, 41953; the Assistant Director of the Buresd of Land Portas 


a - Management ie a decision: reaffirming his. decision of. June 20,- 


oe 1952, which awarded the entire tract. to Mrs: ‘Hosley. Mr. ‘Plutt, has ? ‘ = 


oe i appealed from this décision to’ the ‘Secretary of the Interior. ; ae 
082 Plutt owns land adje acent to the isolated tract on the west, north, os 
“and east. He alleges that he has used the tract’ for grazing. in connec- se 


tion with his other holdings: for a period. of 15, ‘years, 1 that there is a. a 7 | 2 


a fence across the southern boundary. of the tract, and that he has .a 
is water right i ina stream. which « crosses, the, tract, which het uses for i irri- ta 


tee 


“Mrs, Hosley-o owns s land which sdfnine the isolated tract o on the south.” ae ee 


| | She alleges that she has used the southern portion of the isolated tract, ‘ | : a 


‘for grazing for at least 12 years ‘pursuant to'a division of the tract’ — 


ae _ between Mr. Platt and Mrs. Hosley’ s late husband made: by, the acting, es ; 
be district grazier. | a 


Where only. one legal s subdivision | is 5 offered a ak buble sale ¢ as an ee 


pope lated’ tract, and claims ‘to. the. tract. are asserted by. two preference- ee : 7 


| ee ‘right: bidder owning. contiguous lands, the tract will ordinarily be ; 
ao awarded to the preference- right bidder. who applied for the sale. 480° 
oe : 280. AL. Ab hs &. Arthouw Wilbur: et al., “26228 (atin 2, 7 7 


ee ae tyes MARTIN..J.- PLUTT, ETAL... aa a, Bt 
ae August 17, 1958 ee en de 
$951) ; Chris Floden, A-26232 (J uly 31, ner Dominic Mu Maglia a at - 
A-24808 (June 4, 1948). _ 
The Department has long followed this siaaes of requiring ae 
| posals- of the public lands to conform to the smallest regular legal. 
- subdivision or lot and of treating minor subdivisions as indivisible 
for administrative purposes. State of Arizona, 53 1. D..149,° 156" 
(1980) 5 Z. S. Keye, A-24369 (August 5, 1946); Rubert Ray Spencer; 
60 I. D. 198 (1948) ; Edward A. Kelly, A-23480 (December 31, 1942) ; 
see 43 U.S. C., 1946 ed., sec. 298. The authority of the oon to. 
‘impose such a eae by regulation has been upheld by the courts. 
. Southern Pacifie Railroad Company. v. Fall, 257 U. 8. 460. (1922) 5 ; 
Work v. Central Pacifie Railway Company, 12 F. 2d 834 (1926). 
| - Although this rule has been departed from in special situations ies 
State of Arizona, supra; Rubert Ray Spencer, supra; Chambers v. 
Hall, 49 L. D. 208 (1922)), the circumstances of this case as alleged. 
by the appellant, even if assumed to be taken as estabished, would 
~ not warrant a departure from the general rule. J/ary Volk et aly 
A-26601 (May 5, 1953). Accordingly, the action of the manager i 
awarding the entire: tract to Mrs. Hosley was aol correct as oF the 
date of the award. 7 
However, the appellant sentands that the fact that Nie ‘Hosley con- 
veyed the iad upon which her preference right was based -to her son 
some 6 months after she had ‘been awarded the tract, but prior to the 
‘issue of the cash certificate, deprives her of her preference Yl ight to an 
chase the isolated tract. | 
‘The pertinent portion of the isolated-tract law provides: 


~ * * Provided, That for a period. of not less than thirty days after the highest _ 


bid. has been. received, any owner or owners of contiguous land shall have a 
pr eference right to buy the offered land at the highest bid price, nial but in 
110. case shall the. adjacent ane owner be required to pay more ‘than three 
times the appraised price: [48 UL SOG. 1946 ed., sec. 1171. HF . 
_ While the statute fixes Snip the minimum period dump which a 
_ preference right can be asserted, the pertinent regulation requires that 
. the claim of a preference right must be made within 30 days atter the | 
| high bid is received (43 CFR 250.11(b)). 7 | 
Neither the statute nor the regulation specifically states ‘that the 
requirement that an applicant asserting a preference right must own 
contiguous land is a continuing one which must be met at all times. 
until a cash Certificate 3 is issued to the preferenée-right claimant. 
? The general rule is that an applicant’s qualifications for an. entry. 
under the public-land laws are: to be determined as of the time the 
entry is made and ‘subsequent changes in his qualifications will not - 
| deprive | him of his ue Where. an: n entrynian eg the: homestead 
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Ree : law (48 U. s. C., 1946 ed.,. Sec. 164 et. aed) Beeoiice the proprietor ok. 


160 acres of ie after his entry has been allowed, he does not there- _ 
by become disqualified to complete hisentry. Harris.v. Miller, 47 L. Do. 


noes 406 (1920) ; Mathison v. Colquhoun, 86. L. D, 82 (1907) ; ‘West v. Ed - 
— ward Rutledge. Timber Co., 910-Fed. 189 (D. C. Idaho, 1913), afd 


991 Fed. 30: Similarly, ‘the requirement of the desert-land-entry. act 


. that only:a: resident citizen of the State in which the land sought tobe 
- entered is located may make. an entry (48 U.S. C., 1946 ed., sec. 325) 
is satisfied if the entryman qualifies at the time of entry, though he = 
_, changes his residence prior to = prot ‘Lacy. Woodbury, § 49 L. D. or 
| oe 117 (1922); - eee 
It has also been held. hat a _ settler’ Ss Giaihea ions as. a once eden: 


entryman are to be determined as of the time ‘he initiates his settle- 
— ment and not at the time he. files his Se chan to enter the land. 
| Harris v. Miller, SUpTQ. a ty 7 : 

- Several cases concerning. Pe nea who. marty in Pies ine val | 
Sitween the filing’and the allowance of their applications illustrate the 
degree to. which the Department: has protected. applicants agaist a 
change 1 im ‘qualifications j in that time. In Larson v. Parrish and Wood-— 
ring, 49 L. D, 311 (1922), an unmarried woman who filed a proper _ 
-application for a homestead entry. on May 19, 1917, and. married in 
-June1919, was held as. qualified to make an. entry allowed on August 


- 81, 1920. te Condas y. Heaston, 49 L. D; 374 (1922), an entrywonian | 


a6 married after she had applied to have the land designated as: 
“suitable for entry under the stock-raising | homestead act. (48 U.S.C, 

1946 ed., sec. 291 et seg. )s and prior to its designation as being suitable 
for, entry; : was held not to have lost her qualification. by her marriage. 
Since : an application to have land. designated. as ‘suitable for a stocks: 


wy raising homestead entry confers upon the applicant merely a. prefer- 


_ ence right to enter the tract against others when and if it is designated | 


as subject to the provisions of the stock-raising homestead : act and, does — 


| not segregate the land or affect its status prior to its designation or 
protect. the applicant against an intervening. withdrawal (John Fy. 
Silver, 52 L. D. 499 (1928)), the position of an applicant. and thestatus 


of the land. applied for under that act is analogous to the position. ra 


7 of Mrs. Hosley and the offered tract in this appeal. She, too, is apply- 


| . ing for land under.an act. which gives her a mere preference right. to. 
it by an application which does not segregate the desired tract or give 


! her any contractual or other right in the land until she is issuedacash 
certificate. (48 CFR 250.5:) Accordingly, the loss of qualifications: 
- upon,. which a preference right ‘is based should ak no. different. | 


pe consednences in the one case than in the other.. 


_ +. In Munsell ve “Armstrong, 51 L. D. 609. (1926), ie. eae a 
bi it dealt with the econvequences of the sale of land which an. Ue : : : 
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for addtional land was. required to own and reside upon. as a pre- 
requisite for entering the additional Iand. “Mr. Armstrong, as the 
owner. and resident of a previously allowed homestead entry, applied, 


= on August 17, 1920, to enter additional] lands. pursuant: to. section 


5 of the fod raising homestead act. (43 U.S. C., 1946 ed., sec. 295). 
Section 5 limited the right of additional entry to ‘those She own and . 
reside upon land patented or upon which final proof has been sub- 
mitted under the homestead laws. On May 24, 1924, prior to the 
allowance of his application, Mr. Armstrong sold and transferred 
his original entry. The Department held that so long as he owned 
and resided upon his origina] entry at the time of his application for 


an additional entry, the subsequent sale of his original entry did not _ 


disqualify him from making an additional entry. In other words, 


his preference right to make the additional entry was not affected 


_ by his failure to retain the lands upon which his preference right 
was based. | 

A similar problem ofthe effect of a shane in qualifications of an 
applicant claiming a preference right was at issue in the cases of 
Heryford v. oe 49 L. D, 248 (1922), and Mati M Canney; 51 L. D. 
413 (1926). 

In the Heryford case, Heryford had made a desert-land entry for _ 
certain land on November 26, 1918. On October 23, 1921, he filed a 
prospecting-permit application for the land eovered by. his entry, 
claiming a‘preference right under section 20 of the Mineral Leasing 
Act (41 Stat. 487, 445). On October 21, 1921, he filed his consent 
to the reservation of the oi] and gas deposits in the land to the United 
States under the act of July 17, 1914 (80 U.S. C., 1946 ed., sec. 121 _ 
et seg.), and on November 25, 1921, he relinquished his entry. Mean- — 
while, Brown had filed an application for a prospecting Per on - 
September 12, 1921, for the same land. 

Section 20 of the Mineral Leasing Act provided that 3 in cases of 
land “bona fide entered as ‘agricultural land and not withdrawn or 


classified at the time of entry, * * * the entryman * * * shall be 


entitled toa preference right to a permit and to a lease eee. 
_ The Commissioner of the Genera] Land Office* held that Mr. Hery- : 
_ ford had forfeited his preference right when he relinquished his entry, 
-_ and that Mr. Brown was entitled to a permit by reason of the Prony 
of his application. — es 
- Upon appeal, the Department reversed the Commins s decision 
| and awarded the permit to Mr. a The decision stated: 
1 Effective July 16, 1946, the General Land. Office was abolished and its functions ‘were 


_ transferred to the Bureau of. Land Management by section 408 of Heorpenizetion = No. 3 
-. of 1946 GIF. R. 7875, 7876 ; TTT6)< a a 
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* * * ‘Tt. appears. from: the record that. t Heryford’s application. ¥ was: complete’ a 


in all respects when filed, that. the possessed the requisite qualifications, and. > 
that the prescribed. fees were paid. ‘Upon the filing of the ‘oil and gas waiver «a 


2 on October 20, 1921, those deposits became subject. to disposal under: the: leasing 


~-act, and- ‘under the provisions of ‘section: 20: the: entryman’ S. preference right. to- te 
- @- permit: attached. . Had: his application . received immediate. consideration he 


_ would have been granted. a. permit, and to deny. it now: would. be. to penalize 
_ him because of the: administrative delay-i in. action on \ his application, for Which... : 


_he is in no-way responsible." ins a ae ae a ae 


te, ‘where ae coniplated application - ts: filed: ‘for’ deposits subject. ‘Eto: ‘the. ¢: 
“Mineral ‘Leasing. Act] by. one. entitled. to ‘a: preference right. under. section. 20, 


“and the. ‘proper fees. paid: thereon; the: preference right ‘to a, permit attaches and 
“ is:not’ forfeited: by. ‘the: subsequent relinquishment, of the basic auey prior to the. | 
-actual issuance of the permit. _[Pp. 249-250, lis Lo 


In the ¢ echaley case; the: facts were. Soaaeaily: identical | ih those 
‘in. the. eryford case. .There the entryman claimed. his. preference 
right 3 in the 30-day period allowed him after a. notice to. show. cause 
-why his entry. should -not.*be, canceled had: been. served. upon him. | 
“The entrymah took no-action: with, respect. to showing compliance | 
_ with the homestead law and his entry: was canceled. The. Department: 
held that under the rule. of Hi ery Ford V. Brown, ‘SUPT, the entryman 
- was entitled: toa. preference. under section, 20. of the Mineral. Leasing 
. Act: provided. his. entry: stood intact at the. time of. his. application for 
- & prospecting permit despite. the. fact. that the entryman - had been 
- notified. that his ai was, s being. aaa for cancellation and. that ity was — 
< later canceled. cat | 

. Thus, it is. apparent ‘that ae. ‘Departmdat, ae not. held that ‘the 
“ gpanting. of a preference dependent: upon the existence of certain 
sap itera to an applicant: for public lands requires that. the quali- 


fications be maintained until the Government has completed its action 


upon the. application. It is generally sufficient if. the qualifications tay 
- were. in existence at the time the preference is claimed. The Depart- - 

~ ment. -has been. particularly reluctant: to. deprive a. preference- right 
Precis of-his preference right: when. he has maintained his pref- 


 erence-right qualifications intact -for a’ period. sufficient in the ordi- 


~hary course of events for departmental. action to have. been. taken. 7 
In other words, the Department does not favor. penalizing. an applicant _ 
for. delays 1 in the. administrate. proves. for which he’ is: not. aaa : 

_ sible. | : : - 


at the date, of the sale; during. the ensuing 30- -day period for the asser- | 
“tion of pr eference rights, and for some months thereafter. -Her. posi- . 
= tion. appears: to be analogous to that of the | various applicants j in the | 


In the: instant case, - Mrs. ribciew was. ie owner. Ot con iguous: Jand a4 


cases cited above who were fully qualified: as: ‘preference: right: appli- _ 


cants at the time they asserted. their oo a but ae were a 
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- not SO qualified at some Tater time when the Government acted on 
‘their applications. © a Ree a ne 
In the absence- ots a lea stati reyhirement that‘ a. “préferdnds- | 
right: claimant for an isolated tract niaintain: his: qualifications: until 
: he: recelves'a cash: certificate, it-is my opinion that the statute:is satis- 
-fied if the: claimant 1 maintains his Clee ean through the pon 
ee period. eee: | ee a oe 
This: ruling i is consistent mk ins purpose: ‘of thé preference: -right oe 
a provision because it does not expose contiguous land owners to:nui- 


“sance bidders. It also removes a restraint’ on the alienation of the. _ 


property on which the preference right.is based. Furthermore, it 
«relieves the Department:of the necessity of ascertaining ‘the owner- 
“SHAD of ‘such land up to,the moment the cash certificate is’ issued... 
A contrary View was reached 3 in the case of John B: Williams, Rich- 
| tid and Gertrude Lamb, p. 31. Insofar as that case is. incensistent. 
with this decision, 1t 1s evenriled: | , : . 
Finally, ‘the appellant: contends that a. oe sould. ee been 
i: held to determine to. whom the offered tract should be awarded. How- 
ever, a preference-right claimant for an isolated tract offered. at public 
sale is ‘not entitled to a hearing on the award of the tract. M ary Volt | 
ss al., A-26601 (May 5, 1953). | 
“Therefore, pursuant to the. authority dolegaradt to the Solicitor : 
ie Secretary of the Interior (sec. 28, Order No. 2509, as revised; 17 
F.-R. 6794), the decision of the Assistant Director | of the Buren of 
Land Management is affirmed. 
~ CuaRENce A “Davis, 
Solicitor. 
- APPEAL OF BOESPFLUG-KIEWIT-MORRISON 
CA-175..  -——is«CD cide’ A ugqast 21, 1963. 
. Contract Appeal—Change ? Orders—Interpretation—Questions of Fact. 
; A decision as ‘to whether. or not any given work under a contract has heal 
- accomplished in accordance with the contract ; provisions involves the. deter- 
, Iination of a question of fact. © 2° : . VE Sienaly: 
When the terms ofa change: order have not been followed, sO fist the pay- 
ae “ment of the stated lump sum for the work specified in the order, based on 
unit prices listed therein, ‘would. result in an overpayment. to the contractor 
| for the work actually performed by it, an appraisal of the entire work under 
_ the change order should be made and a new change order issued. which will © 
result in an equitable adjustment. ene. made for > the type 2 and amount of | 
work actually done under the order. emnees 
ais Ta the interpretation of a: contract it! should: be. beoteeraca asa wholé atid, 


fe _ whenever possible, ‘effect. should be given to all of its: terms and provisions, 
° “and apparently conflicting provisions should be reconciled. 
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Cn a une 25, 1952, ., Boesptlug-Kiewit-Morrison ge g from. a this = os 


ey "decision: of the contracting officer, dated May 29, 1952, denying addi- _ a 


| ~ tional compensation for work performed. under. a change order toa i. 
contract with. the Bureau of Indian: Affairs. . ‘The. contract, contract 7 - 


i No. I-1+Ind42213,. which 3 is. on. the. standard. form. for. government . Pat 
~~ eonstruction: contracts (Form. No. 28, Revised: April: 35: ~1942),. was : 


entered: into on J uly 20, 1949. It provided. for the construction. ofa - 


i : hospital building, ‘aitilities, street paving, service courts, and. parking - | 


~ areas In “Anchorage, ‘Alaska, in accordance: with, the. > specifications, ant 


which are designated as project No, 501-228. a | 
On January 31, 1951, Change Order No. 13-Wy was ested 3 in te form: 


ie of a letter to the contractor from the contracting. officer,” ‘It made pro- 


vision for.an increase ae $18, 949. 55: in. the contract: price, and stated i in. ‘ 


| . pertinent: part: that: 


 Blectrical. offsite utilities for the | eomplets new underground ‘system as shown. 
on the new prints, Job’ Sketch. HT. revised August: 31, 1950 entitled “Proposed. Re- 


= . alignment. Offsite Blectrical Utilities” and as outlined. es Alaska. Native: nerve 


Serial letter. No, 282. - 

- YOu: are advised that your Gobo. as described above’ i is occeotea: subject : 
to contract requirements. Your contract No: I-1-Ind—42213 is modified aceord- 
ingly... By reason of this modification, the present contract. price of $4,609,733.01 
'- is increased to $4,628,682.56 and the contract oun date-of June 25, se 


‘remains unchanged. | | 
| ~ Appended, asa footnote to the Governinent’s. copy = that letter was . 
the following statement: = ve | , 


Proposal is based on. hand excavation ie ductline and rhanholes. "Should the | 


oe excavation be performed by machine it is understood that a credit for the differ- a é 
ence between the contract unit: prices for hand excavation at $6. OO'per cu. yd. and °° 
_. General excavation at $1. 50° per cu. yd. for. the. 479 cu: oe involved will. be. 


requested. : 


‘The evidence i in the pocord that is Gators me is somewhat, conflicting, 
but it. appears that this notation pertaining to payment for. machine 


~° and hand excavation was added to the Government’s. copy of the letter 
after the original copy had been mailed to the contractor.. The nota- 


tion apparently did. not, , therefore, go on. the contractor’ s COPY. of | 


ro the letter. 


: a Bonn 


Shes “1 Peter Riewit: ‘Sons’ Company is ‘a. ‘corporation’ Gtganized: ‘and: “gxleting ander the laws . gee 
tes of the: State of Delaware; -Morrison-Knudsen Company,’ Incorporated, isa: Nebraska. COP 
“Doration ; ‘and. J.C. ‘Boespilug. ‘Construction. Company is:a partnership. of. Seattle, | ‘Washing- “ag oe 


. The schedule ‘of Eee and sieeea ahoe was ade | a part 


ie of the invitation. for pes and of thee contract i provided i in pertinent part oe 


eo 7 -ton,- consisting. of J. C. _Boespflug,. ‘Mary: ‘Boespflug, | and. John Boespflug,.. The contract. 


a was made by all: three entities, who , Blgned as one. and will, hereafter: be referred ee as 


ithe contractor.’ eee 
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The élin ee unit prices will be used. where apelabis sien conditions necessi- 


: tate changes in the contract pr ice in accordance with Articles 3, 4, and 5of Con- 


tract Form No. 23 and paragraph 27 of the Standard General Conditions. 
el GENERAL EXCAVATION (Soil, Gravel, Clay) ----_-.---__-_---..-.-_ $1.50 perc. y. 
2. HAND EXCAVATION (Soil, Gravel, Clay) -~-----~-~- oe ees ae 36. 00 per cy. 
The change order was based upon a proposal of the contractor which 

it set forth in a letter dated J anuary 19, 1951. That proposal had been — 

requested by the Government project engineer, in accordance with the 


provision of paragraph 27 (a), mnpra, p. 195, of the Standard General __ 


7 Conditions of the Specifications, in two letters, dated August 7, 1950, 


and September 1, 1950. Those. letters pertained to additional work j Mis eo 


connection with the rearrangement of the offsite electrical services of 
the project. Included in the contractor’s proposal was an item : “Hand | 
Excavation for Ductline and Manholes ato C. y: at unit price ~ 00 C.Y. 
$2,874.00.” 

The proposal ¥ was Peer iy fhe Government whi di sued Chsige | 
Order No. 18-W on January 31, 1951. The work under that order was 
completed by the contractor sometime during 1951, the ductline and - - 
manhole excavation apparently having been apace by machine. - | 

On November 20, 1951, the excavation not having been accomplished - 
as the itemization in the change order had indicated it would be ac- 
complished, the project engineer wrote to the contractor that he was 

“initiating action to take credit for the difference between. $6.00 per 
cu yd hand excavation and $1.50-per cu yd for machine excavation © 
for 479 cu yds in the amount of $2152.55.” He stated, however, that — 
since his records indicated that “hand labor was required to trim the - 
backhoe excavation in the amount of approximately. 16 man days,” 
- he was recommending t that the cost of the hand trimming be deducted | 
from the credit which was to be taken by the Goverament.. a 


According to the information contained in the mermormauit ot ine: * 


contracting "officer transmitting the contractor’ S appeal, the contrac- 
tor apparently ignored the project engineer” s letter of November 20, 


19512 Subsequently, a new project engineer was appointed by the : ee 
Government, and, on March 5, 1952, he wrote the contractor stating ee 


~ that the excavation required. be Change Order 13-W “was accom- — 
plished by the use of a backhoe, which is considered trench digging | 
equipment and machinery.” He continued by stating that: nae 


The difference between paid. excavation at 86. 00 per cu. ya. and general ¢ ex- 
cavation at $1.50 being $2155.50, [that amount] is therefore deducted from your. 


= monthly estimate and from the sum $18,949.55. which » was the: original ¢ amount: = ‘4 


as proposed i in the Change Order 13-W. 


- 2 Memorandum of xcentive, Officer, ‘Bureau of Indian Affairs, October 3, 1952, trans- 
mitting contractor’ s appeshs Lis 
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er March u, 1952, tie Chief of ie éench of Buildings and Ee = 


. ities of: the ‘Bureat, of Indian Affairs. wrote. the contractor “that his 6f-- - ¥ “> 


-. fice had received. a. copy of the Eee jeet engineer’ s letter of March. 5, By 2 
a 1952, and tha eee ee ee 


r  Jnasmuch as. Your: ‘proposal aor: ‘this change’ order’ was: s approved on the basis . — 


. 6f the excavation being done by hand, and it was.actually done by trench dig- = 


ging equipment, we agree with. Mr. Reimer: [the Project. Engineer ‘for the Bu-. pares 
-reau) that an adjustment in the price: should be. made. eee bat aie io fee 
He also: requested. the: contractor. to furnish a revised: proposal es a 
_ ing the work and allowing credit for r the use of trench chgging g equip: ae | 
ray a ment. inlieu ofhandlabor.. OY ott thee 
oe a In a letter dated April 3; 1959, he. ee ee protested, fe with- a 
a holding: of the $2,155.50 and: requested “the restoration of this'sum in i | 


| : the-next periodical estimate due us.’ He: stated in that letter that: 


“This Change Order | was approved ona ‘ump sum basis. There is 10 restric: 
tive clause in it in reference to the methods to be: employed by the contractor in. 
carrying out: the. work. and we believe, eerste that your: Teduee >. is. without. | 
xy justification, | - wg Te : 

_ The contractor Farther | that the da nisidiment? ich appears. - 
on the project. engineer’s copy of Change Order. 1d=W., was. pinged 

_ there after the receipt of his copy of.the change order.? | 

On May 29, 1952, the contracting officer issued a finding of fact ana 
Gen. In: which he: stated thatthe contractor’s change order proposal: 

“was accepted as proposed and subject to: contract requirements.” He 
found that the proposal. had been-accepted- on a lump-sum basis i in: 
reliance on the contractor’s statement that the excavation. work would 
be done by hand. He’ stated that:no amendment:to Change. Order 
iy. took place by the addition of :the footnote-to it, that the. note 
“was merely a. statement’ to the Project Engineer to put him on ‘notice: 

‘that in accordance with the contract the Government :could. expect 
a credit of the difference between hand excavation.and general excava-. 

- tion which -you [the contractor |. listed in the Schedule. of Proposals. 


o and Alternates of the contract if this work was done by. machine rather | 


- than by hand.” He concluded that as the excavation was actually per- 


‘J : formed by machine, the contractor could not be paid for excavation abe 
the higher unit price: for hand work as such payment would be ag age 4 


. trary to the provisions of the contract. : 


The contractor. has. appealed that. deen peeking payment c f the 9 ae 


| $2, 155. 50 on. the ground not: only. that. the change. order was. approved. a oa , 
- "ona lump. sum basis, but: also.on: the ground that “due: tothe use of 


a machine j in: excavating, a great many’ ‘more. yards. were excavated: _ 


be aa the. quantity: listed in. ‘the, e-Propostli, * oe land] that. 3 it twas i ee 


: a * Supra, j page 192. 
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necessary because of the formation.in which the excavation. was. dug : 
to remove unstable soil and replace the same with a compacted fill. 
for which no allowance was made in the proposal. ” The contractor 
further asserts that while the project engineer proposed in his letter 


of November 20, 1951, to recommend that the cost of hand trimming be. — 


deducted from the credit to be taken by the Government for the differ- 
ence between hand and machine operation; that cost was not accounted. 
for in the proposal and is not measurable in yards. The contractor 
questions the propriety of using. the gerieral excavation unit price 
given in the Schedule of Proposals and Alternates, contending that the. 
unit price was not meant to apply to trench excavation, that “the costs - 
involved in the work covered. by Change Order 13-W were not neces- 
sarily limited to those listed in our proposal, but that it was neces- 
sary to do additional work and more work than estimated in order 
to complete a workmanlike and satisfactory job.” 7 ; 
-It appears from the statements made in the contractor’ s letter of 
appeal that it seeks remission of the $2,155.50 withheld by the Govern- 
ment as the difference between hand and machine excavation, not be- 
cause it believes that it should be paid on the basis of the unit price 
for hand excavation rather than on the basis of the unit price for 
machine excavation, but because it believes that neither unit price is 
applicable and that the sum withheld apparently would satisfy what. 
the contractor contends was work “not accounted for 3 in the proposal, 
nor * * * measurable in yards.” 2 , 
_ It is evident, however, that a procedure for eeekane ee in the . 
terms of the contract was provided for in article 3 of the contract? and 
in paragraph 27(a) and (b) of the standard eure conditions of the i 
specifications which provided as follows: 
27. CHANGES: The Contractor’ S. attention is called to “Articles 8, 4, and 5° of. 
the Contract which deal with changes in the drawings and specifications which 
Inay or may not result in an increase or decrease in the contract price or any 
extension of time. Such changes must be authorized in writing by the Contract-. 


4 The pertinent part of that article is as follows : 

“The contracting officer may at any time, by wuitton bder: Fy Re igelee. nee in the 
drawings and/or specifications * * *. If such changes cause an increase or decrease in 
the amount due under this contract, or in the time required for its performance, an equi-. 
table adjustment shall be made and the contract shall be modified in writing accord-. 
ingly. * * * Any claim for adjustment under this article must be asserted within 10 
days from the date the change is ordered: Provided, however, That the contracting oflicer, — 


_ if he determines that the facts justify such action, may receive and consider, and with | 


the approval of the head of the department or his duly authorized representative, adjust 
any such claim asserted at any time prior to the date of final settlement of the contract. 
If the parties fail to agree upon the adjustment to be made the dispute shall be determined . 
as provided in article 15 hereof. But nothing provided in this article shall excuse the con-- 
- tractor from proceeding with the prosecution of the work so changed. = . 
.® See footnote 4, supre, for the pertinent part of article 3 of the contract.’ Sen 4. 
made provision for “Changed - conditions” and is not applicable: in this instance. Article _ 
5 pertains to “Hixtras. * : i 
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on ing Officer ‘ and agnor ae changes become necessary iney will. be © accomplished, pe 

“as follows: ee 
(ay ‘When a change in either the drawing, or specifications, or both, is desired oe? ag 
or becomes necessary, the Contractor will-be requested to submit alump sumpro- 


posal covering all costs whether an increase or r decrease for ees | the ace 7 he 


ae a apelin, an extension: of time is warranted. | SS pe 
-(b) ‘Where. UNIT PRICES govern any part of the Pobk involved in the > change. ee 


that portion shall be itemized and the unit prices applied. 


oo That procedure was followed by: the eee in chistd anetanGe ‘ : . 
The contractor at-the time it signed the contract. agreed to its terms. _ 


‘and to those of the accompanying ‘specifications. — When. requested 


by the Government the contractor proposed the terms of “Change _ 


: Order 13-W” which were later. accepted. by the Government... Cee i 


: parties were bound, therefore, by the terms of that change order. 
2% he: courts. have tony held that in the interpretation: of a Chnaner ; 
jt should be constr ued as’ a. whole and that whenever possible effect. 
should be given to all of its terms and provisions and apparently con- 
_ + flicting provisions. should be reconciled. Staton v. Reynolds Metals 
- Go., 58 F. Supp. 657 (D. C., , W. D. Ky., 1945) ; Sasinowshi v. Boston — 
& M. R. R., 4 F, 2d. 628, 633 (1st Cir. 1935). The contracting. officer 
was cutest, therefore, lien he read together subsections (a) and.(b) 
_ of paragraph 27 ofthe Standard General Conditions. The two 
~ clauses are not irreconcilable. When they are read together it becomes 
apparent that subsection (b) requiring the itemization of the work to 
be done under any given change order. was ‘included in. paragraph a 
for the primary purpose of indicating the method by which the lump | 
sum, required to be stated by subsection (a) of the ‘paragraph, is fig-- 
cured by the contractor, and not, primar ily, for the purpose of indi- 
“cating the manner in which the work is to be accomplished. ‘Such. 
being the case, the lump sum stated in the change order here involved ar 
and approved. by. both the contractor and the Government: must aioe - 
ern over the unit prices. ey ea | = 


- However, the contractor « cannot ignore the method or “type of ea ie 


Sey indicated in the change order and expect to be paid at a higher unit Og fog 


. rate than its labor is worth. It is apparent, therefore, that the con- 

tractor is at fault when it indicates by its itemization of the work to 
; be done under Change Order No. 13-W that hand excavation will be oe o i 
used, and does not, in fact, use hand excavation, but rather : a Tess ex: re 


. pensive form of excavation, namely, “trenching.” 


The contracting officer may, under the provisions of ariels 15 ae ; . 


= “the contract, decide all disputes concerning questions of fact arisin gy ed 
under the contract, and the question of whether any given workunder 


~- the contract has been accomplished i in accordance with its provisions. 


: -_ ~ is one of fact. In this instance, however, the contracting officer erred: 
ey, foi a using ms method which he employed 1 in reaching his decision. ay i 
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| eiaiptae to evaluate only one part of the work specified aide: ike 
_ change order, he was, in effect, subdividing the change order into sep- . 
- arate items for the purpose of arriving at the sum to be paid for all 
of the work under the order. That he could not do, as both parties: — 
had agreed upon the change order as an-entire unit and upon a given. 
- lump sum as the consideration for the work specified in it. : 
_ Moreover, as “trench” excavation, the method employed by the con- — 
tractor, cannot properly be defined as either “hand” or “general” ex- 
-cavation, the two methods for which unit prices are listed in the 
schedule of proposals and alternates, it is evident that the contracting 
officer also erred in applying the rate listed either for “hand” or tee 
eral” excavation to the method used by the contractor. 
Accordingly, I am left with no alternative but to remand the case 
e the contracting officer with the instruction that an appraisal be made 
of all of the work done under Change Order 13-W, taking into special — 
consideration the method of excavation employed, as well as the 
amount of excavation and time spent upon it, by the contractor. The 
contracting officer should then amend the cao order in accordance 
‘with the procedure prescribed in article 3 of the contract and para- 
graph 27 of the specifications so as to cover accurately and completely 
‘all of the work done by the contractor pursuant to that order. An_ 
_ equitable adjustment should then be made in the amount paid the con- 
tractor. If the lump sum which the Bureau considers adequate for 
the work is not acceptable to the contractor and the parties cannot 
reach an agreement as to the amount of payment, the matter may be 
brought again before the head of the Department by the contractor 
in accordance with the provisions of the contract, together with a 
record aaeduate to eye the making of a. determination, : . 


| Derermrxation 


| ‘Therefore e, pursuant to the authority delegated to fii Solicitor by 
the Secretary of the Interior (sec. 24, Order No. 2509, as mended; | 
17 F. R. 6793), the findings of fact aad: decision of aw contr acting. 
officer are reversed, and the case is remanded to the contracting oScer,, 
who is directed to proceed according to the directions contained in 


this decision. | 
| Wurrax J. BuREE, 


Acting Solicitor, 
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2 ort Claim—Res Ipsa Loquitur—Negligence of Government 7 _ 
| - ployees—Condition of Premises. oe a 


Doctrine of res. ipsa. loquitur is a rule of eyidence which er an inference - : 
of negligence by furnishing a. substitute for it, thus pelloving the ae 
of the ‘burden of. producing specific proof of it. ; : | 


‘The doctrine of res ipsa loquitur is. that. (4) if the cause of the incident. is . a 
known, (2) if the thing which | eaused the damage was under. the control ae 
of the defendant; and. (3) if the incident. is: such as, in the ordinary course = 


a2 ” of things, does. not happen if those who have control use proper. care, rea- 
“= gonable. evidence is. afforded, ‘in the absence of an explanation by the : 
_ defendant, that the. incident arose from want. of care. — <3 


155 : . Se 7 “se an a ae _ | | Avoust 25, 1958, 


“The Rinad Packing Cae Pages Alaska, filed a ine ; 
through its attorney, D. H. Cuddy, on December 2, 1952, in the amount 
of $27 8.50 against the United States for compensation because of 
‘damage to. a 1941 Packard sedan, License No. 19645, owned by it, and 
because of damage to its dock and a ladder going to its paint house.* 
The damage resulted when a Brill train car belonging to The Alaska 
Railroad ran off a spur track belonging to The Alaska Railroad and 
located on property of the railroad leased by the claimant and into 3 

the claimant’s property. 
The question whether the sient should . paid under the Téderal 
Tort Claims Act (28 U. S. G., sec. 2671 et seg.) has been submitted 
‘to me for determination. That act authorizes the settlement of any 

claim against the United States.on account of damage to property 
caused by a negligent or. wrongful act or omission of an employee 
of the Government while acting. within. the scope of his employment, 
under circumstances where the United States, if a private person, 

would be liable to the claimant for such damage in accordance with 
the law of the place where the act or omission occurred. : 
According to the record, the incident occurred between 5 and 6 p. m. 

on November 2, 1952, on a railroad spur: adjoining the. Emard: ‘Pack- - 
ing Company: "The. eee in the record is somewhat. conflicting on 
8 number of points, but it appears that the weather was rainy and — 


that it was s becoming: dark to the extent, according to the testimony - > = 


7 ® * Mr. ‘Cuday. eatimated’ the damage to the dock’ and inane at $100, ‘and enclosed an 
estimate from the Anchorage Body: and Paint Shop, Anchorage, Alaska, for the repair of 


the 1941 Packard sedan in the amount of $178. 50. 
However, by a subsequent letter dated March. 30,: 1953, Mr, Cuddy. stated. that as ‘the : 


Railroad had already repaired. the runway and as the damage to the ladder is‘minor, the - 
claimant was “willing to paereet * 88 if the claim Penne ne ear is pales in. a peasonahle eee 


; time.” 
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: | - August 25, 1958 : : 
eee one man, that one. could not see obj ects at | a distance of more e than. 
3 three train-car lengths. = 
it appears that. a train crew was isiltci cars in a routine. manner - 
on the afternoon of the incident. The testimony of the crew as it 
appears in the transcripts of two hearings that were held in Anchor- | 
age on November 12, 1952, and January 14, 1953, is conflicting. It is 


evident, nevertheless, iat Brill car 216 was the property of The > | 


Alaska Railroad and that it damaged the claimant’s Packard auto- 
mobile to a considerable extent when it ran off the end of the spur 


_track which did not have a stop and struck the right side of the ve- - 
hicle. It is also true, according to information received in response 


to an inquiry made here in Washington, that a Brill car is a self-. 
propelled diesel car as opposed to train cars which must be pulled 


by. an engine. A Brill car might, however, be pushed onto a siding _ 


or spur by a train of cars or an engine in order to avoid Laren ae 
up its engines.. : 
| “Whichever of these two foe of movement of the car were em- 
ployed, it cannot be controverted that the Brill car 216 was at some. 
time on the day of November 2, 1952, put onto the spur line on the 
property leased by the claimant from The Alaska Railroad. - 
It seems clear that the doctrine of res ipsa loquitur I is spplicabies in 


this case. That. doctrine, which is recognized in almost all jurisdic. 


tions, is that. (7) if the cause of the incident is known, (2) if the thing ~ 


which caused the damage was under the control of the defendant, and ~ 


(3) if the incident is such as, in the or dinary course of things, does not 
happen if those who have control use proper care, reasonable evidence 
is afforded, in the absence of an explanation by the defendant, that 
the incident arose from want of care. Washington Loan & Test Co. 
_v. Hickey, 187 F. 2d 677 (App. D. C. , 1943) ; Mails v. Kansas City 
Public’ Service Co. et al., 51 F. Sap 562. (D. C., W. D. Mo., 


1943) ; Ralston v. Dossey, 157 S. W. 2d 739 (Ky., 1941) ; Carlson es [ 


 Wheeler-Hallock Co., 137 P. 24 1001 (Ore., 1943) ; D'Amico v. Con- 


| guista, 167 P. 2d 157 (Wash., 1946). The doctrine of res ipsa loguitur 


_isa rule of evidence, permitting an inference of negligence, furnishing - 


a substitute for, aad relieving the claimant of the bur den of, cae oa 


ing specific proof of negligence. | 7 
In this case (2) the:cause of the accident i is Enews (the anesueeelied | 


- . volling of the Brill. car); (2) the Brill car and the upkeep of the spur | 


_ track were under the control of the employees of The Alaska. Rail- 
— road; and. (2) the accident was such that in the ordinary course of 


- ‘oventa would not have happened if the employees of the railroad had 


not been negligent 1 1n ene the Brill car in ouch a condition that. 
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) it could tail ans the spur track, or in pushing the c car unattended onto . 


| ry ce ‘spur. which had no stop. at the end. ‘Moreover, it. appears that the - : s 
ue railroad had. knowledge that cars would roll. off. the end of this spur, 
in. view. of the fact that the claimant stated I in its, letter r December a a es 


oe 1959, that: 


It might ‘ies néted that ties years ago. a . similar ¢ occurrence e happened ana a i 


ae Z a was damaged as a result of a. similar event. At that time you were notified : 
and. requested to. install suitable ey at the. end. of the line which’ you. have Po as 


oe a os failed to do. a ee, os. 


cia. ee is nothing i in. 1 the record | to. call in question the accuracy of this ae & os 


A Seordingly,. I find that: the Brill car ted ae ‘dimaped the: plaiit : = 


| ae i 3 tis: automobile as a. result, of negligence on the Bey of employees on 7 
fie ~The Alaska Railroad, se 


‘As there is no evidence of Souttibutaky noplipents on the part of me 


| foe claimant, the claim should be allowed in a. proper amount. 
The: claimant. has submitted an estimate for repairs In. the amount a 
of $187. 89 from Anchorage Motors and a ‘bill by the Anchorage Body ae 


and. Paint. Shop, Anchorage, Alaska, in the amount of ‘$176 8.50 for | 
the. repair. of its Packard sedan. ‘The latter amount. Levee to be 
reasonable. i Le ee es . ee. ata ¢ 
Se | Dutmesixation 4 AND > Awan _ eee 


. Ther efor e, in’ ieootdasticg with’ the provisions of the Feder Ae | Tort 7 
Clains Act and the. authority delegated to the: Solicitor by. the Sec- 
"retary. of the. Interior soe 21, Order | No. 2509, as s amended ; If B ‘a. | 
ee): . | 
ae aeianiend: ‘that’? “ays his claina of the ‘Briand ‘Packing Con 


ee ‘pany accrued on: November 3,. 1952, and -was presented in writing to | 


oo the Department « of the Interior on Desawibor 2. 1952; (6) the damage : ine 


: Ae ' to the property « of the Emard Packing Company, on which this claim — 
is based, amounted. to $178.50; -(c) stich damage was. caused by a 


> : negligent act or omission of an employee of the United States Depart- ee > 
coe ~ ment: of the Interior while acting within the scope of his employment; 7 Su ee 
"and: (ad) the United States, : if-a, private person, would be liable to the. 


= claimant J for such damage under the law of Alaska, where the negligent x 
ac cae or omission occurred. > ae of 
2 Taward to the Binard: Packing Goan i sum n of S178 50, and see 
of direct that: this. amount ‘be: pad to it, — to the ¢ availability of ae 


ie: = funds! for sich b PUTpoRe. io 


Wanna J. Bowie Poe & 
: ee Solicitor. 
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| Contract Areal Oonetrantion (ontact pales by Contiaetor—Liqnidated 
eo ‘Damages—Acts of the Government—Delays of Government—Coneur- -_ 
‘rent Causes of Delay—Failure of Contractor’ s Supplier, 7 . 


- When a provision for liquidated damages in a Gover riment contract is a reason- 

able one, it is not necessary in order for the Government to enforce it to _ 
show that : any actual damage was sustained. 
y contractor is not entitled to remission of liquidated damages on the general : 
allegation. that the Korean conflict was an “act. of the Government”’ within — 
the meaning of the “Delays-Damages” clause of the - standard Government : 
construction contract. : - a 
. Delays caused by the Government which ¢ are the result in aie: of the con- 
- tractor’ s failure to. comply with the pec none: are not grounds for the 

| granting of extensions of time. : cA 
When: a contr actor is prevented from working on a given day by two concur- 
-- rent causes, : making delay excusable, an. CAiens1On of time’ may be gr autee 
for only one day. ; = 
Where a subcontractor’s em pinaee with a Government priority or der or | 
regulation directly affected the ability of a subcontractor to perform, a delay 
in performance by the prime contractor is not excusable under section 707 
of the ‘Defense Production Act, unless the order or’ regulation Girectly 
affected the prime contractor’s ability to perform. | 

The failure. of a contractor’s. supplier to furnish goods with the working 
_ quality or capacity required by the specifications and ordered by the con- 
tractor is a normal. hazard of business wae a contractor must assume. 


| ADMINISTRATIVE DECISION 


The J.F. White Engineering Corporation, of Denver,. Colorado, . 
appealed within the allowable time limit. from the findings of fact 
and decision of the contracting officer dated September 5, 1952, under 


~ Contract No. I-1-Ind42301, ‘entered into on August 28, 1950, with 


the Bureau of Indian Aff airs. 


The contract which i is on the standard form for Ce con: | 


struction contracts (Form No. 23, Revised April 3, 1942) provided - 
| ‘that. the contractor would furnish the materials and perform the. — 
_hecessary work for the complete construction of a power and heating — 
plant on the Navajo Indian Reservation at Shiprock, New Mexico, 
_ for the consideration of $677,506. The work was to be performed in — 
‘strict accordance with the drawings, schedules and specifications 
which are referred to as project No. 620-201 (G). a 
Under the terms of the contract the work was to be completed 
within three hundred and sixty (360) calendar days after the date of 
o receipt of the notice to ee On eens 13; 1950, ao con- ; 


7 330185—55——16 
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a? tracting officer gave ‘notibe to proceed = This notice. was ees py | 


_ the contractor on September 14, 1950, and the final completion date. 


oe became, therefore; September 9, 4951, fade the terms of the contract. ; Ras 


- . Prior to the findings of fact fiom whigh’ this. appeal is taken, the a 
~ contractor was: granted. a total extension of time of 27 calendar days, 7 


nae thus making October 6, 1951, the date for final completion of the work. _ 


- By a letter dated September 8, 1952, the contracting officer notified - ane 


‘the contractor that all work under. the project had been completed 


Ro and was finally accepted by the Bureau of Indian Affairs. as of July — . 


14, 1952. The contracting. officer further: stated, however, that” “the ee 
i work under the contract was determined to be substantially ‘completed aoe 


on May 16, 1952, and therefore no ae dames are. eel 
- after that date: ie “ig | 
On September i 1959, che Sonteactor protested, iy issee the 
withholding of the liquidated damages that had been assessed by the 


. Government for a 41- day period of delay, but attached to its letter - | 


a full release for and in. consideration of. $11, 994.752 “receipt. of. 


| which is. hereby acknowledged and. confessed” of the Government 


from “all claims and. Gomandsy: due or to becoine due” under the. 
contract. a : 
The contracting ices forwarded! to ‘the contractor together with a 
letter dated September 16, 1952, and identified as Change Order No. 8 
a findings of fact, No. 129, dated September 5, 1952, from which this 
appeal is taken. Tn that letter the contractor was artorined that the 
contract completion time had been extended 181 calendar days, and 
- that by reason of that modification the contract completion « date had — 
been extended from October 6, 1951, to April 4,1952. The contractor — 
was further informed that liquidated damages in the amount of $2,050. 
had been subtracted from the panel contract Price to cover a delay of 41 tS 


| calendar days. - iz 
..On September 21, 1959 : av eoubeacior peace fon the findings | 


‘ ‘6f fact and decioa of the contracting officer secking an extension of 


Pe 7 time: from April 4, 1952, to May 16, 1952, and: a remission. of the fai 


a Thig: sum ‘represents the aaount of. the final. pasanent on. ties contract as ‘stipulated: in > 
the contractor’s final payment voucher. Apparently, however, the payment of $11,224.75 . 


op: had not been made at the time of the. execution of the release because the final Monthly = 


". “Construction Report of the Bureau of Indian-Affairs for. September 1952 indicated that | 
-. . < the amount: of the. final. payment was $9, 174. 75... This smaller ‘sum, ‘according: to. the - 
ba Report, took into account the final contract price of $659,309.40, as adjusted by: Change a 
Order No. 8, less the payments: already made - to the contractor in the total amount of = ~~ 
$650,134.65, less the liquidated damages in the amount of $2,050.. It is also to pe. noted = 


. that the contractor refers, in a letter dated October 8.1952. (which postdates this appeal), 
to a request for final ‘payment in the. amount of $9,174. 75 rather than to- the sum of 


o. 2 $141, 224.75 which it had earlier referred to.as having been received. Bas 


2 This is the date used ‘by the Bureau of Indian Affairs in’ transmitting the abiear to. 


as this office. No date, however, appears onthe letter of appeal other. than. the date: e-starbpe a “% 


chowing the dates of recut in the: various offices of oe Depertnen og canes? | 
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“$9, 050.50, “which was withheld oy the Government as + iguidated 7 


damages. Be os 
| | I 


’ The eanGeeat contends that as the Goveament did not use the 
- power plant for some months after it was finished and as the keys to it. 
had not been formally turned over to the Government until the week 
of September 15, 1952, the Government had not, in fact, been damaged, 
and not having been. damaged it does not have the power, nor the right, » 
to assess liquidated damages.. 

It has been held, however, that if a provision for liquidated. itm | 
ages in a contract is a reasonable one, it is not necessary for the party 
enforcing it to show that any actual damage was sustained. Wise v. 
United States, 249 U.S. 361, 364-367 (1919) ; United States v. Bethle- 
hem Steel Co., 205 U. S. 105, 120-121 (1907) ; The Mine and Smelter 
Supply Company, CA-145 (February 21, 1952); Hendrie and Bol- 
| thoff Company, 60 I. D. 466. The authority of the contracting officer 
and of the head of the Department to excuse the contractor from the | 
“payment of liquidated damages in the event of delay in performance 


of the contract is limited by the terms of the contract to situations. 


- where the failure to perform on time is attributable to “causes beyond — 
the control and without: the fault or negligence of the contractor,” ~ 
‘such as strikes, unusually severe weather, etc. (article 9).4 odarmel 
Plumbing Company, p. 122; McDaniel Construction satis CA-~ 

164 (October 9, 1952). 
II 


The contractor asserts that “the Korean War is an Act of the Gov- _ 
ernment,” that it was the basis of all the delay on the project, and— 
that it should, therefore, be excused under article 9 of the contract | 
for all of the delays it suffered. | 
_ Article 9 of the contract contained the ‘isu “Delays-Damages” 
es of the standard Government construction contract, the perti- 
nent part of which provides that the contractor will not be: 


ete charged with liquidated damages because of any delays in the com- ‘ : 
pletion of the work due to unforeseeable causes beyond the control and without ~— 
_ the fault or negligence of-the contractor, including, but not restricted to, acts. . 


of God, or of the public enemy, acts of the See acts of another contractor ; 


3 Paragraph 5 of the General Construction Information of the specifications jpapided a 


‘that liquidated damages would be assessed in the amount of $50-per day for “each 


. building” for each calendar day of unexcused delay beyond the date of completion as pro- — 
_ vided-in the eontract. Although the specifications read. “each building,” the contract 
actually required the construction of only one building. 

4 As the contractor requests extensions of time for specific causes as listed in. Article 


of the contract, those a eeauees and their merits will be discussed later on in this decision. . 
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G35; sin writing of the causes of delay, 


i¢ ine the pextoanance of a weontece with the: Goreranent “fires, floods, epidemics, * aoe 


os i quar antiné restrictions, str ikes, freight embargoes, and: unusually. severe weather = is 
-or delays.of subcontractors due to such causes,’ if the contractor shall-within 10 


- days. from the beginning of. any such aes" ne notify: the contracting officer - 


~The term ‘ ‘acts of the Govemiiient” hae’ bean ‘varionaly defined,” At 2 eS 


ee e has been held, for. example, that: delays suffered by a contractor are. - . ; 
ro ‘ excusable under the: usual “Delays-Damages” clause of the ; standard. | oe 
ees government. construction -eontr act, so as to permit: an extension Of: 


on: -time to be granted the contractor to-cover the period of the delay when | - 


wo 4 ~ the Government, holds up: the shipping of an article or material (Pa- c me a 
cific Coast Engineering Company, CA~158 (August Oo, 1952)), does. 


not approve or. reject in the manner ‘specified in. the specifications. of ae s 


a contract the drawings or ‘samples submitted to it by a contractor 


(Struck Construction Company v. Onited “States, 96 Ct. Cl, 186. 


(1942) ; Atewood Construction Company [War Department, Board of: 
Contract Appeals. No. 391]. 2 CCF 117 3), or when the.Government. 
~ officer 1 in charge of a project fails to approve certain items for purchase » 

.. and issues conflicting orders with regard.to the: type of material to be 
used bya contractor (Southeastern Construction Company [Navy 


--- Board of Contract Appeals No. 132, 1946] 4 CCF paragr aph 60,008). 
No decision has been found, ‘however, that. would: justity my holding 


a that the act of the United States ; in engaging in the Korean conflict 
3 constitutes an act of the Government within the meaning of the term _ 
“acts of the Government” as it is used in-the “Delays- an ae clause “8 


ode of the standard Government construction. contract. 


aa of the contract must fall. 


~ Moreover, the Korean conflict had been in existence for over 2 2 months 
at the time the contractor signed the contract. It is inconceivable 
that men in the business world did not realize that it might result 3 in 
oe curtailment of the use, for other than defense purposes, of strategic | 
“materials. ‘Accordingly, without a specific allegation as to how or in 
_ what. manner the Korean conflict affected the performance of.the con- 
tractor, the general allegation that the. Korean “war” was an act of — 
“the Goverment and that delays due to ita are - excusable under article 8. 


The coatiaCion alleges that j its was s delayed 38 oe byt ‘he, failure of i : - 


_ os Government. engineering representative, Perkins and Will, to act _@ - 
_. promptly in approving the names of the manufacturers of equipment 


ate . which the contractor submitted to the representative. : eee. 
ae ae Article q of the contract Dertained: to > Materials and workmanship. ee 
ie oh irovided in Pertinent pest thats: 2 eee a 
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+ "The contractor shall furnish to the contracting officer for his: approval 
- | the. name of. the manufacturer: of machinery, mechanical and other equipment | 
which he contemplates incorporating in the work, together wn their performance 
capacities and other pertinent information. OES ck 7 


‘Moreover, three provisions in the specifications ° required dis con- 


_ tractor to submit the manufacturers’ names, together with the lists of — 


the specific equipment that the contractor proposed ordering from 


them, as well as catalogue cuts, descr riptive Wace and ae a 


of the equipment, _ 
~The contractor eeiapted by a letter dated October 14, 1950, to Per- | 

kins and Will, the Government engineering firm, to secure the approval “i 
of the manufacturers of equipment without submitting the catalogue . 


43 cuts, descriptive literature, and Job. dr awings concerning the equip- 


ment. The specifications clearly required the submission of the. de- 


tailed information concerning the equipment at the-same time asthe . 


contractor. submitted the names of the manufacturers of the equipment | 
and the proposed equipment. I agree, therefore, with the decision — 


_ of the contracting officer denying an extension of time for a delay ? 


< specifications. 


which. resulted from ‘the: contractor's s failure to’ comply. with the ee 
| ve | 


“The mentee asserts thin it was ‘delayed because of late delivery | 
, io the materials that. it ordered from the Westinghouse Electric tie 
Corporation. | | 
- The evidence that is in ‘the record ee me eindiontes that the West. - 

inghonss Corporation. gave its first quotation: and proposal in regard. 3 
' to the contractor’s order on July 21,1950. It further indicates that — 

the contractor notified the Westinghouse Corporation on August. 9, 


1950, that it would receive the contractor’s order, and that on Anoust: ms 
28, 1950, after formal approval by the Bureau the contractor placed its . 


| order with Westinghouse for two turbine generator units, two surface 
condensers, and one element air ejector. The Westinghouse Corpora- 
tion has informed the Bureau * that shipment on the generators was 
originally quoted by it as being 7 ‘months, and that with approval of _ 
the formal order having been. given-on August 30, 1950, the es | 


of the equipment would normally have been. made on ‘Aptil 1, 1951: 


The evidence that is in the record indicates that Westinghouse was — 
delayed 66 days because of slow delivery of materials from the Read- - 


5 Division M-16, par..7; division M-17, par... 4a: and division M-18, par. ae 
ss See its letter of ap 28, 1952. ee 
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oe ing | Steel Corporation, o one of its auipplisrs, and ee the Reading On 


D eae poration’s delay.was caused. by a strike at its plant between December, — . 
81,1950, and. March 7, 1951. . Tt also indicated that work in the West-. 


ee inghouse plant. was mat down for. the three days between May 7 and oS i 
e May 9, 1951, because of a dispute among its employees. ste: 


‘The Westinghouse Corporation has informed the Bureau tl that a ene - 


| “was. also slow. delivery. of materials from. the Lebanon Foundries, and - : 
that there was some delay i in-its. own shop. due to an. overloaded work ae Se 


schedule caused by the influx of defense orders. | 7 
The contracting officer. granted an extension of 58 cies a for’ 


_ e the delay caused by the strike at the Reading Foundry.. He found, 2 | : ; 
however, that no evidence has been submitted by the contractor that. ee 


would substantiate the. cause or extent of the delay at the Lebanon | 


ee Foundries, and, therefore, granted no extension of time for that delay. 


The contracting officer further found that the 3- day delay caused by 


the: shutdown at, the Westinghouse: plant from May {6 through. May 9,. 


1951, was concurrent with the delay involved in delivery. of the bilex | 


pressure tubing from the Crane-O’Fallon ‘Company, and,’ for that ‘ | : 


. reason, did not grant a further 3-day extension of time. 
oe When | a contractor is prevented. from working on a given. ‘day by” . 
two different causes, either of which makes delay on the contractor’s’ 
part excusable, there is only one day of excusable delay. Hence, the - 
fact that-in the present case there was a strike in the plant. of one of 


the contractor’s: suppliers at the same time that another supplier was 


unable to make delivery to the contractor because of priority work in. 
its shop, and that the contractor was also being concurrently delayed 
by the dilatory return of drawings which it. had. submitted to -the . 


- Bureau for approval, can provide no reason for granting the con-. 
. tractor: triple relief, as it were. M cDaniel ¢ onstruction Compiony, | 


| CA-164 (October. 9, 1952). . 
_ Accordingly, I concur with the finding of the contracting officer that 


the contractor is entitled to an extension of 58 days because of the’ - 


- delay caused by the. strike in the plant of its sub-contractor’s ‘supplier, | 
the Reading Steel Cor poration. I also concur with. the finding that 


the contractor is not entitled to an. extension of time. for the period’ ia 


between: December 31, 1950, and J: anuary 8, 1951, on the ground that 
an extension had already been granted for ieee days because. of delay 


im approving drawings... I. also concur with the finding that the con- 
fae tractor is not entitled. to. an extension of time for. the 3- -day period. wos 
between May 7 and May. 9, 1951, on the ‘ground: that an extensionhad. 

already been granted to the: contactor for that: period because another = 


oe supplier - was unable. to make delivery to the ‘contractor Pecause of Sone 


86 se work j in its a 
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‘The contractor asserts that it placed its re for valves, pipes, aad 
fittings for the project with the Crane-O’F allon Company on No- 
vember 3, 1950, that that company, in turn, placed its order with the 
National Tube: Company on November 6, 1950, but that because of 
the critical situation which then existed 1 in. regard to steel and because 
the Government gave it no priority assistance, its order was approxi- 
mately 180 days behind the normal delivery ; time: of between 30 and 

45 days. 

The contracting officer denied this claim on the eona that there’ 
was no obligation on the part of the Government to furnish the con- 
tractor with aD. O. rating for the piping materials; that section 107 
of the Defense Production Act provides relief only to persons “whose 
liability is the direct or indirect result of his own compliance with’ 
some rule, regulation or order issued pursuant to.such act,” * and that 
in this instance it was the supplier, not the contractor, who was unable 
to procure the piping materials pr ompuy because of compliance with 
detense regulations. 

' The decision of the contracting officer on this point 1 is substantiated 
by a recent decision of the Comptroller General i in which he held that 
a delay caused by a Government priority order or regulation will not 
excuse a prime contractor from timely performance unless the order or 
regulation directly affected the prime contractor’s ability to perform, 
and that it is not sufficient that such an order or regulation affected 
the ability of a subcontractor to perform. 31 Comp. Gen. 408 (1952). 

~ Certainly, 1 in the absence of a showing that the contactor was unable- 
to acquire the necessary piping material from any other source—a 
matter which the contractor has neither alleged nor proved—its delay 
in the construction of a power plant because of the slow délivery of 
the piping material cannot be excused on the ground that the Govern- 
ment’s priority orders and regulations delayed its supplier, the Crane- 
O’Fallon Company, in the matter of furnishing the necessary piping. 

Accordingly, I am constrained to agree with the contracting officer 
that the delay suffered by the contractor because of slow sae ath of the . 

: piping 1s not excusable, ? | 


That section, as ainended: provides that: na : . 
“No person. shall he held liable for damages or peuialttes ae any act or ‘failure to net. 
resulting directly or. indirectly from his. compliance with a rule, regulation, or order issued 
pursuant to this Act, notwithstanding. that any such rule,.regulation, or order shali-there- 


- after be declared by judicial or other competent authority to be invalid. No person shall 


discriminate against orders, or contracts to: which priority is assigned or for which. 
materials or facilities are. allocated under title I of this Act or under: any rule, regulation, 
or order issued thereunder, by charging higher prices or by imposing different terms and. 
_ eonditions for such order of contracts than for any. other gener ally. pomparenie: order or. 
_ contracts, or in any other manner.’ na ee Stat. 798, 818.) . = 
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= The contractor hee not dispute the decision of ihe contracting officer pate 

ee _ regard to the extension of 22 calendar days that it was granted bee 

_-> cause the second turbine generator was delayed for that period of time 7 
bya blizzard. - The contractor. does, however, Seek upon. appeal the 


~ sum of $1,200 for the added expense. that iti incurr ed. im h rerouting, the 
second turbine generator after the blizzard. ewe 
- Such a claim for compensation is in. the ae of: a en for un- 
| liquidated damages, which an. administrative official of the Govern- 
ment has no authority to consider or settle. . Willi am, Cramp and Sons. 
. -v. United States, 216 U. 8. 494, 500. (1910) ; Flora Construction Cor- - 
poration, GA~148 (February 8, 1952) ; Winston. Brothers Company 
and. the Utah Construction. Company, CA-93° (November. 20, 1950). 


aoe < ‘Accordingly, irrespective of its eae this claim cannot properly he: -_ : 


. — considered eee this npidaimar: Pua * 
“Lastly, the contractor: asantta: = hat itn was: sdilgen aw) Salen sian 7 


~ castings and the metalized sleeve of the turbine shaft on the second 


oo : _ turbine furnished by the Westinghouse Corporation and (2) the hot 
-..-well condensate pump furnished by the Aurora.Pump Company failed Nara sar 
to meet the standard fixed for those items by the specications and, trian do 


a | | a ; consequently, had to be replaced. 


The contractor contends that the contracting flier confused ae 


oe : - . metalized sleeve of the turbine shaft and the hot well condensate pump. - _ if : 
_ A careful reading of the decision of the contracting officer clearly rev fs 


fe _veals, however, that he did not confuse or mix the two items. _ | 
However, as the claims are similar in nature and. involve the same. Ba 


aes aie of law,’I, too, will dispose of them, @ as | well. as . the claim 


~ ‘Involving the defective castings, together. 


In regard to the defective castings, the cor erecton in 7 a letter of 
appeal states that: “defective. castings for: high pressure steam opera- 
tion, do not develop defects until such time as. pressures or tests are 
put on the. castings, and, therefore, this is an item beyond both the 
- general contractor and the Westinghouse Corporation’ s control.” The 


statement that defects in port rings and other castings may not. appear Pe 


o until after they are put into operation is supported bya a | statement in 
: ‘Westinghouse’ s letter of April 23, 1952, to the Bureau. - ae 


_ It is evident, however, that although detects in port. rings sand other oes 


: o complex castings may not show up until they have been put into. op- — Lo 
oo. eration and. for that reason a defect.i in any. particular casting: may not - ; a 
oo Pe. foreseeable, yet it cannot be a asserted ee it is. snot, fore- see 
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ae seit that defects may yee in. castings when they are put into 
operation. — | 

Moreover, the detective ater was supplied j in Sach of thiese anne | 


instances by a supplier selécted by the coritractor, and it is well estab-_ ee 


lished that the failure of a supplier to perform his obligation is a nor-. 


mal hazard of business which a contractor assumes. Walsh Brothers 


| ov. United States, 107 Ct. Cl. 627, 645 (1947).; American Transformer — 


Company v. United States, 105. Ct. Cl. 204, 220° (1945); Porcelain 


: Products, Inc.. CA-144 (January 18, 1952) ; Cee meee Prod- 


nets Company, CA-61 (December 15. 1949). 


_ Accordingly, I find that the contracting officer acted properly i in. 
denying an extension of time on the ground that the defects in the 
castings, the hotwell condensate pumps and 1 in ane turbine shaft were 
Ve not unforeseeable. | 

| -DerErMinATIon 


ieie pursuant to the authority delegated to the Solicitor by 

the Secretary of the Interior (sec. 24, Order No. 2509, as amended; 17 

FF. R. 6793), the findings of fact and ace of the contracting officer 

are aiirmed. ; 

: Wiuu1aM J. Burge, | 
Acting Sokeeitor. . 


APPLICABILITY TO INDIAN LANDS OF ARIZONA LAW 
REGULATING WITHDRAWAL OF GROUND WATER 


Tilia Tands—Applicability of aAaiine Law aes Withdrawals of 
Ground Water. 


. The law of Arizona ‘aeulatingethe withdrawal of underground water cannot 
be applied to Indians on Indian reservations in the State in the absence of 
Congressional legislation specifically making such law applicable.. 

It follows as a necessary corollary from this proposition that the law of Ari- 
zona regulating the withdrawal of underground. water -eannot be made 


applicable to Indians on Indian reservations in the State by agreement of. 


the. Department, Bureau of Indian Affairs, and Indian Tribal Councils. as — 
the interested en | es 
86164 a 2 or rr | Saeer ts 10, 1953. 


To Aesop er ae ORME oo | | 
This refers to your memorandum of March 23 relating to the possi- ~ 
- bility of. regulating the withdrawal of anderproutd water in Arizona. 


by State laws which will apply to all lands. In this connection you 3 | 


request my advice upon three questions: 
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; vere Will such laws nes enforceable against] Indian lands? 


“"(2)-If not, can the Department, Bureau of Indian’ ‘Affairs,’ or: ‘eribar’ couinells . 
agree upon the basis upon which the reservation sans can be: ‘bound: Dy: such - ee 


| ‘laws, and ean such agreement be enforced ?.:: : 
(3) Can. the Bureau.of. Indian. Affairs cooperate in. effecting s an. caraeriy: with- 


Cee . drawal of existing water supplies without the approval of the tribal councils? - 


: airs ae a. general proposition; the ie of State ‘laws: to a" 


Indians: on Indian reservations. is excluded unless: Congress. has. spe-- ee ge 


: cifically made-them. applicable, and. this general proposition: has been ~ 


7 _ applied to Indian water rights, which have been. held. to be. reserved e 7 = 
-exclusively. for the benefit of the Indians, . Winters v.. United. States, am ee 


907 U.S. 564. (1908) ; United States v. Walker. Fiver Irrigation. Dis- : 


oe |  triet; 104. F, 2d 334 (9th Cir. 1939). It has been specifically. held. that 7 
rights cannot be acquired in the waters of Indian reservations. under 


State laws relating to the appropriation. of waters and that only Con- . 


: : iar gress can provide how rights-in such waters may be acquired. United - : 
- “States: v. Melntyre, 101 F. 2d 650: (9th Cir: 1939): As the court said 


“in this case of the Indian reservation waters: “Being reserved, no title 


“could be acquired by- anyone except as’ specified by: Congress. 


oo ‘ Likewise, the Montana statutes regarding water rights are not appli : 2, 


> cable, pecaitise: Congress: ‘at no time has made such statutes controlling ~ 


ba inthe reservation.” os 
_If the consent of Congress is necessary to make stantee ge plibebls se" * 


to Indian water rights, it follows as a necessary corollary that. this can- 


oe *. * 


- not be accomplished by agreement of the interested parties. Ibismore- | 


over, a basic rule of Federal administrative law that Federal officers > 


* ean. make: only. such. agreements as. Congress. has. authorized : ‘them. to | 


on make, and there is no Federal legislation which authorizes: agreements — Ca 


no _to make the laws of Arizona relating to underground waters applicable 


| to Indian. lands. On the contrary, "flere 4 1S Federal legislation which eo: 


| would. doubtless -be construed: to. prevent officials of the Department _ 
and the tribal councils from making any agreement which would have Se 32 


“the effect of disposing of Indian water‘rights. “Rev. Stat., sec: 2116 


- a (now 25 U.S. C., 1946 ed., sec. 1) prohibits any alienation ‘of Indian | oe 
a “lands,” and lands commonly include the appurtenant, water. rights, 


: Since no. specific proposal for the orderly withdrawal of: existing = 
ground- water supplies has been presented to me, a precise answer'to _ 


| question (3) cannot be given. I shall be glad, of course, to consider: a 


: the legality of any such proposal if and-when it is presented to: mé.. 


~  . Dthink: that. I should add that the law’of Arizona’ relating to pereo- 5 : _ 
o: ‘lating underground waters: has become involved’ recently ina great 


| : . ‘déal of ‘uncertainty ‘and’ confusion which would make: it. difficult: to - > 
> Peewee the withdrawal of such waters even if the law were applicable ‘ark 


“bo99) 00 _ APPEAL “OF "TIMBER “STRUCTURES, INC. ner 2211 
a #6 oe October 14, 1958. | + 
to indian junds. ne appears to have ee OT in. aoe ever | 
-since the decision i in.the case of Howard v. Perrin,.8 Ariz. 347, 76 Pac. 
460,.aff’d.200-U. S. 71. (1904), that underground waters, except under- 
- ground. streams flowing in defined.channels, were the property of the. 
owner of the soil, although it was not: entirely clear. whether the : 
Supreme Court of ‘Aidzons: would apply the doctrine of reasonable use _ 
or. correlative rights to such. waters. In Bristor v. Cheatham, 73 Ariz. 
998, 940 P, 2d 185. (1952), however, a majority of the Supreme Court 
of Deets upset, the doctrine of the Perrin case, and declared that . 
percolating waters were public, and subject to appropriation. “Upon 
rehearing, a-majority of the court decided on March 14, 19538, not only 
to return to the doctrine of the Perrin case but to accept the doctrine 
of reasonable use. The court did not, however, decide precisely what 
would be a reasonable use. On the contrary, the court declared: “This 
rule does not prevent the extraction of ground water subjacent to the 
soil so long as it is taken in connection with a beneficial: enjoyment of 
the land from which.it.is taken. If it is diverted for the purpose of 
-making reasonable.use.of.the land from which it.is taken, there is no 
liability incurred to an adjoining owner for a resulting damage.” 
‘While the court indicated that the legislature might take some regu- 
latory. measures under its police power, it declined to.say whether the 
power could be invoked “to affect the rights involved herein.” The 
decision appears to have caused considerable consternation -in the. 
‘State. On March 18, 1953, the Arizona Legislature adopted and Gov- 
ernor Pyle signed Senate Bill No. 107, the effect of which is to close 
until March 31, 1954, a. large area in ‘the Central Valley of Arizona to — 
further serioultural development. dependent. on ground-water sup- — 
plies. It is expected that new legislation of some sort will be proper 
‘end submitted to the legislature i im the interim. 3 | 


ms 


- Charexca he Piste, 
| Solicitor. | 


a APPEAL OF TIMBER STRUCTURES, INC. 
CA-200. eo on Devided October Lh, 1963. | 
’ Contract Appeal—Supply Contract—Liquidated Damages—Delay. 


Under a Gov ernment. supply contract, delay experienced by the contractor i in 
obtaining: supplies may, under certain a ae constitute | a ground 
for granting an extension of time. = : 7 ne 


ADMINISTRATIVE DECISION 


Oi March. or, 1953, Timber Structures, Inc., ‘Dortlend: oe 
. appealed the Peres a the contracting officer on. ‘February 27, 1958 
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a8 a © oiler ¢ contract: No. Tp: 300, ‘ened Gato: on ie, aly 11, 1950, with the | a 
me ‘Bonneville Power Administration. That contract, which: is on the 
| ‘standard form for government, supply contracts (Form. No. 33; Re- oa 


ae a. : vised), provided that‘thé contractor would futnish crossaims to the 
a _ Government QS. specified i in ‘the five: ‘items of the schedule and i in ace me 
- cordance with the specifications. © as a a ree 


- Section 104. of the specifications provided that: 


- ‘Complete. delivery of all material shall be made. in ean with the following 
“schedule; time to be computed f from date of: receipt. of notice 2 of award: 









f ee. Be a“ -B. | BIDDER’S 
ae Be 3s ke ae eee a kee DESTIN A 
ry tale. El tant “Pe rese, aut. fae ns ra. | SAIPPING 

s : ee Seg i LESS ) a (Calendar . 

ny | Days) 
Bein Be Wises rd He eee GCP oe eet, ca ee are, tenet iar we GK ga 45 ey 
ae 2°: Ree eee ees ec eet in ee a eed stig 60° - e 
S222 ee ele eet S Su Si he te a Sa tae ae ae ag 
4_. NaI Re OCEAN SORENTO EL 1h Pade ATES DETR CM SOE EE SOM 





ogee OR py a ts | 


| The c contractor Sabsitton ite bid on June 28, 1950, which: was 3 3 days oe : : i 
oF after the attack on ‘Korea. Notice of the award of the contract’ Was, 
received by the contractor on J uly 12, 1950, thus fixing the contract. 


eae _ shipping dates for the five items as: “August. 26, 1950, September He 
1950, September 25, 1950, October 10, 1950, a August 26,1950, re- 
Se "spectively. Actual ‘shipment on the: 5. items was not made, however, a. 

a ~ until September 8, 1950, October 4, 1950, October 10,1950, October 10, °° 

1950, and September 5, 1950, resulting, therefore, in delays of 18, 2, e. 


e 88; none, and 10 days, respectively, on the 5 items. © ee 
| In accordance with the provisions of. section. 105 of the spesities. a 


ks au the contractor. was assessed. liquidated damages in ‘the amount =. . 


of $15. per calendar day for. each day of delay i in ‘delivery. of item 1, “ 


$10 per. calendar day for items 2 and. 3, and $5 ‘per. calendar day. for 
items 4 and 5, for those delays suffered by. it when its supplier was un-| 
able to ship by rail because ofa severe shortage of railroad cars on the — 


- west coast in the summer of 1950. The contractor was also. delayed by® - 


its own inability to ship by: rail, but the contracting. officer granted 
- extensions of time for those delays, as the contractor was required, by 
: ane terms of section 110 of the specifications, to ship by railroad... | 
The. contractor placed. its order on J uly 28, 1950, with its: supplier. S 
ae was to make delivery by August 12. , 1950. “Thus the contractor — 


oe a its order for supplies 16 days after receipt of notice of award. oe 


’ The! contractor i m 1 its # appeal s seeks r remission, oF all | iquidated dam- as 


a oo APPEAL OF TIMBER STRUCTURES, INC. fee 7 
re October 1h, 1958 | | : 


ages on “an meson that. shipment. of the necessary. eee ‘by. the 
contractor’s supplier | was delayed during the summer of 1950. by “an. 
extremely severe and unanticipated railroad car shortage” on the rail- 
roads which served the supplier’ ssawmills. ‘It asserts that: 


ae * * despite promises by the railroads that cars would be made available, they : 
were still not: able to supply the necessary railroad cars, we employed trucks at — 
considerable additional expense over and beyond what was included in our esti- 
mate and pricing of our quotation to truck the material to a Bugene, Oregon site. 
We installed the necessary fabricating facilities at Eugene at considerable addi- 
tional ‘expense in order that we could save and salvage as much time.as possible _ 
| by fabricating the materials in Eugene and thus cut down the: amount of time 
consumed in trucking: the materials to our fabrication site, as well as: -being as 
close: as- - possible. to our. treating plant which. had’ to treat the material upon 
completion of fabrication. | “These: two measures of trucking and moving of fabri- 
cating facilities were done ‘by us at more than. merely, slight additional expense 
in an effort.to overcome the unforeseeable delay that had. developed due to rail- 
road car shortage. We did not request from the Bonneville Power Administra-. 
. tion that we be granted additional money to bear this additional expense. | 
wk * ; * : ae - RS ; : ee of 
Had we sat idly by in the face of the unforeseen delay which was entirely bee! 
yond. our control and not of any. ‘of our doing, we realize we would. have no 


grounds for appeal from a liquidated damages assessment. However, we did. all. 3 


~ we could to meet the contract shipping dates but still were late; we rapidly re- 
| organized our methods to produce the materials and without consideration of the 
additional expense... To be out these expenses and now. to have the liquidated 
damages assessed. against us isin our opinion. less than: fair or- ethical. ‘There- | 
| fore, we respectfully submit these facts. and reasons as being adequate justifica- 

tion for the removal of any liquidated damages assessed against us in the 7 
: performance of subject contract. | 


With respect to the delay i in ‘performance ae by aimeaties in ; 
obtaining the shipment, of timber from its le me contracting, 
officer said : ar | 


- Delay. in: perterilie a. contraét : is not excusable simply bécause of apes or 
inconvenience, or unusual or unexpected expense. Although a car shortage pre- . 
_ vented the supplier shipping by: rail to.the contractor, this. shipment. was, in fact, 
accomplished by truck, so. the lack of railroad ears did not. cause: ‘impossibility, 
of performance. Furthermore, failure of a supplier to: supply a contractor — 
promptly is not within the purview of the excusable delay proviso of the “Liqui- 
~ dated Damages” article. It follows, therefore, pent no extension of t time can. be 
granted for the supplier’ S delay. = 


As I read it, this ruling of the Sean otter is to the effect ne : 
as a matter of law, the provisions of the contract relating to excusable 
7 delays are inapplicable to delays in obtaining materials from a Sup: . 

plier. In this regard, the contracting officer is in error. | - 
. It is true that ‘the performance of work within the time set in a con-_ 
bes tract, is not. excused Py reason of. the fact. alone that, the contractor has = 
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— been ies in nobainine ae ser dlipplies (Era raUss v. Green arg, | 


| 7 ‘, 187 FY 2d 569° (3d ‘Cir: 1943) certiorart denied 320 UU: Ss 791; rehear=' we aie 
Mg denied 320 U. Ss: 815)'; Munn & Perkins, CA~39: (Suly-7, 1948) 327° 0 


Comp: Gen. 621° (1948); 29° Comp. Gen. 1127 (1948) - ‘Tt does not fol’ 
low, however, that difficulties i in’ obtaining materials and: supplies con=* 
stittite a élaisa’ of causes of delay which fall outside sucha provision’ for | 
| liquidated damages as'is here under consideration, or, ‘conversely, that: 

the contractor has categorically. undertaken either’ that he has the 
goods on hand or. will, be able to obtain them. . On. the contrary, it has: 
been. held that. uncontrollable or unforeseeable delays‘in obtaining sup-: 
plies. constitute.an: excuse against the. assessment of: liquidated dam-. 
ages: J.0.Ridnour Company v. United States, 104 Ct: Cl. 221 (1945) al 
. ALB. Nelson Construction Company v. United States, 87 Ct. Cl. 375, 


-. 386-889 (1938). And in B-100534, dated LJannary.? 24, 1951, the e Comp: | 


| 7 troller: General ruled that: 


eR The timely prowiremerit of labor ana’ materials: necessary : for ‘the oS ‘ 


hgquised performance of. a Government. contract is, of ‘course, the responsibility Of «J 


| the contractor. However, when a. contractor. has taken every reasonable precau- a 
7y tion to’ assure’ ‘itself: of an adequate and timely ‘supply of materials, ‘delays in re- | 


7 - ceipt’ thereof. not ‘ due” to” ‘the contractor’ Ss fault’ or negligence: properly may” be 
| ~ considered unforeseeable. . ee : . 
"(See also B-100608 February: 5, 1951, +6 ‘ihe same o.affect. ye se, 
_ In the contract under consideration, the: aa ae entitled Dee = 
lays—Liquidated Damages” provides in part that: ge oar 


2 + a * the. contractor ‘shall not. be charged. with liquidated « ‘damages or os a 
excess cost when the delay in delivery is‘due to unforeseeable causes: -beyond. the. 


3 control and without the fault or negligence of the contractor, including, ded a 


. delays of a subcontractor: ‘due to such causes unless the contr acting officer shall: 


ae determine that the materials or: supplies to be furnished. under a subcontract ar re - pte 
" procurable in. the open market, a eee rin Sere 


2 In view of the language quoted above. it seems tome e that delays aris- - 


es ing out of late receipt: of or inability to-obtain.: materials. or: supplies’ - 


from. a chosen subcontractor were to be regarded i in the same manner: 

as any other delays “unless the contracting officer shall determine that. 

the materials or supplies to be furnished under the said contract are 
procurable in the. open. market.” . Thus, while a delay in obtaining: 
supplies would -not. in itself: be. excusable, the contractor would be. 
_ entitled to an extension if the delay were due to unforeseeable causes. 
- beyond. the control or without the fault or negligence of the. contractor, 
or the subcontractor, in the absence of a finding. by the contracting ae 
~ officer that the supplies a and materials. me be. obtained on zene open 


ace market. — 


“a CH. 15: Comp. Gen. 313: ang 461 (1938). Te “thdie’ rulings stand, for a : contrary proposi-~ a 
= tion, puligy prosumlanly: have been overruled sub, silentio.. 8 ae ee ae 


SH 0b eS SC APPRAL ° ‘OF “BURY” COMPRESSOR CO: spy QAR 
a _ October 19, 19538 - a eae 
“Dererumwarion : ae 


ae ng portion of the “CONTRACTING OFF ICER’S FINDING = 


OF FACT” on which an appeal. was: taken was prédicated upon.an. 


erroneous conclusion of: law=namely, ‘that.the contract does not: per- 
mit the. granting | of .an-extension of time.to cover a delay of the.con- | 
~ tractor in. obtaining supplies, and as the. record is. insufficient for me: 
to determine whether the contractor knew or should have known on ~ 
July 12, 1950, the date it ‘received notice of the ‘award, or thereafter; i 
~ that a severe railroad shortage would occur and as the record is insuf-~ 
ficient also for me to determine whether the contractor exercised due 
diligence in arranging for the. transportation of the supplies by an_ 
alternative mode of transportation such as by trucks, therefore, pur- _ 
suant to the authority delegated to me by the Secretary of the Interior — 
(see. 24, Order No. 2509, as amended; 17 F. R. 6793), the decision of” 
the contracting officer is reversed, and the case is remanded with the — 
instruction that the contracting officer make a supplemental finding of : 
fact consistent we this administrative d determination. 


OLSEN A. Dine 
-Soleitor. 


| APPEAL OF BURY COMPRESSOR COMPANY 
CA-189 ee | Decided October 19, 1953 


Contract . Appeal—Supply Contract—Delay by _ Contractor—Liguidated 
-Damages—Interest. | 
“Under the “Delays—Damages” anges in the sndelications of a standard GOov= - 
ernment supply contract, a delay in transit of supplies ordered by the con- 
tractor may, in particular circumstances, constitute a ground for an exten- 
__ Sion of time to perform the work covered by the contract. 
“Interest cannot be allowed by the Department of the Interior on the payment. 
-. Of claims arising out.of contracts with ae Depar tment. 


ADMINISTRATIVE DECISION 


This: is a decision ona timely + appeal by the Bury iter Com: | 
pany; Erie, Pennsylvania, from the findings of fact and ‘decision of: 
- the contracting officer dated November 6; 1952, under contract No. 
: T2r-19321 with the Bureau of Reclamation... | | ; * 
_- The contract, which was on the standard form for Govan: sup- 
: ply contracts (Form No. 32, revised June 18, 1935), was entered into — 
on November 22, 1950. it provided that the contractor would furnish : 


"The Solicitor’: g ‘office was area by a ‘telegram dated December 8, 1952, that the 
contractor intended to sia : 7 . 
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and dalive: one. vertical and ae horizontal. air receivers in uae’ : ae 
with. items 7 and 8 of schedule No. 4 of specifications No. 3196, for . Oe cae 


ae the Canyon Ferry Power Plant, Helena-Great Falls Division, Genyon : fe < 


ee : Perry. Unit, Montana, a part of the Missouri River Basin ieee 


_ Paragraph 19 of the specifications stated. that: 


“Time of delivery is important, and complete shipment ftom the ‘cninntne aint = ee 


- a points is desired within one hundred and eighty (180). calendar days:after. = 


- date of. receipt by the contractor of notice of award of contract. *% * Bidders | a a 
are required to state, in the blank provided therefor in the schedule, a definite gaan, 
a 5 period of time within which shipment will be made. a Br ao 7 | 


mee oe The contractor. received telegraphic notice of award of ‘lie gangrack: ‘ : - 
~~ on November 22, 1950, thus making May 21, 1951, the date after which 


7 liquidated damages. of $10 per calendar day. were to become assessable 


a6 under the. provisions of. paragraph 20 of the specifications... “ATL work : 


under the contract was completed on June 25, 1951, when item 7, the 
6’ x 24’" air receiver was shipped: by the Sontmiceor. "There: was, there- 
fore, a delay of 35 calendar days beyond May 21, 195 2, ; 
_. Although several issues are presented on this appeal, this determina- i 
“tion considers. only the matter of delay in the receipt. by. the contractor | 


| : of the 6’ x 24’’ air receiver from its supplier, since in. my ae the 
| appeal may be disposed of on this ground alone. 


‘On February 29, 1952, the Bureau. forwarded the ana payment ; 
| voucher to the contractor, indicating: that. liquidated. damages: in the. 
amount of. $350. had been withheld for the 35- day delay i in delivery 7 ? 


of the vertical air receiver. The contractor, in a letter dated March 5, 


1952, objected. to the assessment of liquidated damages. - ~The Chief | 


2 Construction Engineer’ of the Bureau informed the contractor, in a = | 
~.. letter dated March 28, 1952, that, although the contractor had not 


given notice of delay 1 in ‘accordance with paragraph 20 of the specifi- | 


- -eations, an extension. of time was “granted to Bota the contractor to. a 
a explain the causes of the delay. | a 
-. Later, by a letter dated. April 15, 1959, the ect ranan) in response foo 

an inquiry from the. Bureau, transmitted. tothe Bureau. a photostatic = 


= copy of a letter. from its supplier, ' The International Boiler Works Co., é . 


to the effect. that the time which elapsed between the placing of. the a 


nas! order. by. the: contractor and the date of shipment. of the receiver was’ 7 aa . 
‘normal for that time. ©The. supplier further stated that it had. “com- ae 


_ _ pared the history of this order with other orders received during the ~ : 


~ game period. and found a. similarity: ; in the time which elapsed between : 1 a 


. 1 ~ the time of entering the order and shipment.” - It concluded by saying pa 
that it did not see how the contractor could have done anything that 


a would have expedited: the completion of “this unrated order.”. In its. “ey * 


os . transmittal ene the:< contractor ga that, since it supplied item “ at “he 
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8 ahead of schedule, that that time should be set off against the daly 
indelivery onitem7. 


Shortly after receipt of the contractor’ S letter, the Bien on May a 


8, 1952, again wrote the contractor requesting more information as to 
| the cause of delay. In reply to that letter, the contractor answered 
on May 16, 1952, that the air receiver had apparently been lost in 
transit, and that it had come into its shop on a stray bill of lading. | 
The contracting officer issued his finding of fact on November 6, 
1952, and forwarded it to the contractor with a letter dated November. 
10. Tt denied the contractor’s claim for remission of the liquidated 
damages on the ground, among others, that the delay in shipment of 
the vertical air receiver, because of its 1688 3 in transit, was not one that 
could “be considered to be of the type which is ea scidered unforesee- 
able, beyond the control, and without the fault or negligence of the 
- contractor * * *,? | aan 
On November 21, 1952, the contractor, by letter, Stas the coii- 
tracting officer to conde his decision on the proand that the loss 
of the receiver in shipment was not a part of its responsibility and 
that it reshipped the receiver 3 days after its receipt. The contracting 


officer, in a letter dated November 28, 1952, declined to reverse his oe 


hie and said, in part: 


It appears also that you. are convinced (naes we are diistateain, in not. extending 
‘your time by reason of delay. in transit of the Item 7 Air Receiver. Paragraph - 
20 of the specifications provides, among other things, that: ‘you will be excused 
from assessment of liquidated damages if the delay is caused by “unforeseeable 
causes beyond. the control and. without the fault or negligence of the contractor” 
and “delays of a subcontractor due to such causes” with an exception stated to 


_ . the latter provision.. Therefore, your subcontractor is excused with respect to 


his tardy delivery to you only if the delays of the railroad company could be 
considered unforeseeable within the: meaning of the contract, that being one 
of the requisites for excusability of delays under the contract terms. We do 
not think that delays, as such, or even loss of materials by a carrier are unfore- 
seeable in and of themselves. Such eventualities are not so infrequent or un- 
known that they may, in our opinion, be considered in that category. We might 
be able to give favorable consideration to your claim if the facts were that the 
delay was unforeseeable and beyond the control and without the fault or negli- 
gence of the railroad. No such evidence is before us, however. You have every 
right. to appeal our decision to the authorized representative of the Head of the 
Department. We are mindful of the equities which you urge in support of your 
claim, and we would not be displeased in any sense if we were reversed by higher 
authority. We think, however, that under the contract.terms we have no au- 
thority to extend your time; A vested contractual right to liquidated damages’ 


Cannot be waived a a Government Cone acHnes officer no meri how sone t the 
— equities. 


- ‘The contractor asserts on mopeel that fads to no fault on the part ; 
of the contractor, the [6° x 24!" vertical air] receiver became lost. in — 
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: “shipment.” a? Te alleges that it ; made “diligent ona strenuous forts to 


obtain information of the réceiver’s whereabouts and to speed | up de- . | 

3 Ok livery,” and states that it “had no alternative but to continue its efforts 
>... to’speed up the shipment, since to reorder another receiver from the 
ng International Boiler Works would have required | an additional four 


months. 9 Tt: contends that its delay i in shipment of the receiver.to the: 


_ Government. was. due to the. loss of the receiver in transit, an. unfore- | 

‘ seeable cause that was beyond the ‘control and without the fault or 

- negligence of the contractor. It seeks, therefore, the sum of $17 8in 
‘payment, for the ee plus interest rat legal rate from. J une 25, ey +. 


AOS: 
= "Paragraph 20 of the specifications provides that the contractor, 


Se * * shall not be charged with liquidated. damages. or any excess cost: when a 
7a the delay i in shipment is due to unforeséeable causes beyond the. control and with- ves 
: ‘ out. the. fault. or. negligence of the. contractor, including, but not. restricted to, 
— acts. of God or the public enemy, acts of the Government, fires, floods, epidemics, a, 
| quarantine restrictions; ‘Strikes,. freight embargoes, ‘unusually ‘severe | weather, ee 


and delays. of a: subcontractor due to such Causes unless the. contracting officer ; 


ak ae shall ‘determine that the materials or supplies to. be furnished under the: subcon- takes 


4 tract. are procurable i in the opel market toe RO 


| 34 When the contracting officer’ Ss. ruling - in ie: aes of fant. ‘ind | a : 
| Gein dated November 6, 1952, on the matter of the delay : inthe | 


3 receipt of the 6’ x 24” air receiver by the contractor is considered i in | 

| cony unction with his statement in the letter dated November 28, 1952, 

on this, matter, it appears that he did not regard. the cause on idelae 

- as one which fell outside of the. provisions of paragraph 20 of the 

_» specifications (ef. Timber Structures, Ine.,; p. 211), but rather that. he 

_ concluded that the delay was ‘not unforaseeable within the meaning fe 
of that paragraph. It is true that items are delayed, or even lost, in’ 


transit, and the answer to the question whether the delay.in this in- *_ 
stance was unforeseeable. within the veene of paragraph 20 of the te 
i specifications i isnot free from doubt. | ; es 
In the present case, the Thtartiational Boiler Works Co. intend: oP as 


: “the contractor by telegram that the boiler company expected. to receive — 
~ steel in February 1951 and to ship. the 1 receiver about 3 weeks after the — 


‘receipt of steel. Shipment. was made on March 28. On appeal, the — ~ 


~ contractor alleged that: the normal shipping. time between . East 
Stroudsburg, Pennsylvania, where the International Boiler’ Works” 
- Co. is located, and the contractor’s plant was. from 5 to 7 days. In | 


: response to. all inquiry | from this office, the contractor submitted photo- 4 eS 


| ; static copies. of bills of lading and freight bills showing a time for — Pe 
- delivery of air receivers of approximately 1-and 2 weeks, respectively: a 


Lam not prepared to say that, if a shipment by rail takes longer: thane. 
tee any period of time assumed to be, normal, there has without t more been | . - 
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an Gin focesesabie? ‘delay. within the meaning of such a provision as 
paragraph 20 of the specifications. Here, however, . had: the. air 
receiver arrived within 50 days: from the date of shipment, the con-. 
tractor presumably could still have performed on time, since it took 

only 3. days to complete. the work. remaining to be done on the air 


receiver. In fact, 85 days elapsed between shipment and receipt.. In 


my judgment, the contractor was not bound reasonably to anticipate | 
that an item of the dimensions of the air receiver would go astray and — 
that efforts to trace it would be unavailing with the result that more ~ 


than 80 days would elapse between. the time of its shipment and receipt. 
" Accordingly, I hold that the delay i in transit in this case was an unfore- _ 


seeable cause within the meaning of paragraph 20 of the specifica= 
tions. See 1. B. Nelson Construction Company v. United States, 87 - 
Ct. C1 375, 886-389 (1988), certiorart denied 306 U.S. 661. a 
In my view, the cause of the delay was beyond the control and with- 
~ out the fault or negligence of the contr actor. It could not control, nor 
" was it negligent with respect to, the shipment. The possibility that 
another air receiver might have been obtained elsewhere on time was 
exceedingly remote, ‘The national priorities system was in operation, 
steel was in short supply, and : He contractor had not been assigned _ 
a DO rating. - | 
- The contractor eles the Pavraatt of intrest: on : the: contract. price _ 
of the air receiver. The Department of the Interior has no authority to 
grant interest on a claim under a contract. Ramsey et al. v. ‘United 
| States, 101F. Supp. 353, 356 (Ct. CL. ,1951). | 


Con CLUSION 


_ Therefore, pursuant to the authority delegated to me by Ns Secre~ 

tary of the Interior (sec, 24, Order No. 2509, as amended; 17 F. R. | 
6793), the decision of the contr acting officer is reversed with instruc- 
tions to remit the liquidated damages that have been withheld and to 
pay, the contractor the agreed contr act price for item le 


| Charence A. Davis, 
7 a Solicitor. 


CLAIM OF GUY P. KEARNS | 


_ Duties with Reaneot. to ‘Knows Trespasser in ‘Proximity to Controllable 

_-Force—Application of Rules with Respect to esa aa of nee 
fective Condition of Instruinentality. ; at 

The United States is liable for injuries to a known teeenadacy in the vicini ity oF 


of an instrumentality under the immediate. control of one of its employees, 
. resulting from a failure to exercise reasonable care to control the instru- 
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a _aientality ‘to prevent injury or ee give a warning ; which, is reasonably y ade: ee 


~ quate to enable the trespasser to protect himself. . 
“wn eniployee of the United. States is not in immediate control ofan instrumen- a 

tality the. movements of which he cannot eeeuate: because of its defective 
scondition. - « | 
a While. negligence is. defined . as the lack of réasonable care towards persons or 
property, the standards of reasonable care are higher when the risk of per- _ 
sonal 1 injury is involved. Pas : oo 
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| Guy P. icearns,d 419 18th aes Seward, “Alaalea: filed a pa ae on 

April 8, 1953, against the United States.in the. amount of $159.70 for — 
compensation. for damages. to Mr. Kearn’s 1951 Mercury. sedan when > 
_it was struck bya Government-owned crane assigned to The Alaska 


| fon Railroad and operated by Carl L. Owens, an employee of the Railroad. ee 
he: question whether the claim should be paid ‘under the ‘Federal ~~ 


ae ‘Tort Claims. Act (28 UL S. C. , Sec. 267 1 e¢ seq.) has been submitted to 
_ me for determination. That at authorizes the settlement of any claim = 
ae against the United States on account of damage to property caused by oe 
eB negligént or wrongful act or omission ‘of an employee of the Govern- oa 


ment while acting within the scope. of his employment, under circum- 


| . - stances where the United States, if a private ‘person, would be liable = | : 
a tothe claimant, for. such. damage i in. accordance with the law of the : 


a) pla ce: where the act or omission occurred. 


According to. ‘the. record, the: er eaeuened: at approxiasialy ie 


Boa li: 30 a.m. on February 25, 1953, near a railroad crossing within the 
--.. boundaries of The Alaska’ Railroad’s. reserve in Seward, Alaska, It. _ 
no _ appears that a portion of the reserve is. leased: to the Standard. Oil >. 

. Company of California, which has. constructed a plant: on the leased. aot Si 
ee “portion. . ~The, ‘claimant and. other. employees of the. company fre: bee 
~ quently, and for some time prior. to the incident, parked their cars 


- during working hous. on a. portion of the reserve near, but nota part. _ 
of, the leased tract. . ‘On: the day in question, claimant’s car was parked  - - 


almost at right angles to the track, its back pointed toward it,-at'a 
distance of from 10. to. 20 feet. ‘Parallel. to the track, and between: a 
and claimant’s car, was a ditch which apparently. was filled with snow 
-at the time ofthe incident.. ~~. - 
~~ To clear the snow from the ditch and from the crossing, Mr. Owen: | 
was: operating on the track a crane with: clamshell attached.  Accord- 


. ing to his accounts. eee Be 


ee e I had: just. pickéa up. a clainshell full of | snow ‘anid’ started to bak: up to o 
oe dump the snow when the clutch (left swing clutch) rauehy 2 and the clam swung - 
ere Ante dt the 1951 Mercury, owned ee aay] Kearns. ae ee si ee Wee eee 


on ae 7 ie (ee 
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Tt was snowing a hard, wet. snow at the time of the accident, which was the 
> reason for the swing clutch to o catch. : 


_ When the clutch caught and started to swing toward the car, I immediately | 


. rer it to try to swing the boom the other way but it was too late and the . 


clam hit the car. 


ie The possibility that the 70k snow ald rae caused. the acelaten to pe 
| slip. is confirmed by. the roundhouse foreman. The file contains no 
other. information concerning the cause of the incident except. the 
assertion by the claimant, who was not present at the time, that Mr. 


Owens accidentally swung the bucket of the crane so far over into the : 
street that it struck the rear end ofhiscar, big 0 —— 

It seems clear that in these circumstances the ciictnant was either a 
ee or a licensee. Neither the location of his employer’s plant. 
upon another portion of the railroad reserve nor the fact that he and 
others had been accustomed to park their cars on the railroad property | 
gave him a legal right to park at-the place in question. . 

It is generally said that a landowner’s only duty powakd a licensee 
or trespasser is to refrain from willfully or wantonly injuring him. 
‘However, when the presence of a trespasser is known, the lack of ordi- 
nary care to avoid injuring him may be willful and wanton, as pointed, 


out in Georgia Power Co. v. Deese, 51 8. E. 2d 724 (Ga, 1940), where _ 


1s was said: 


* * * it ig unnecessary to decide wnetiier tie adonaged was a res or | 
licensee since the duty owed. to both is the same, namely to use ordinary care to | 
avoid inj uring him after his presence and danger are actually known or when the 
danger is known and his presence is reasonably to be anticipated, which, in point 
of fact, is merely the duty not to injure him wantonly or willfully. ee 


The highest court of Vermont expresses the same idea differently in 
| Watterlund v. Billings, 23 Atl. 2d 540, 542, (1942) : i 8 


* * ® While [the defendant landowners] are not bound to keep the premises safe : a 
for her [a known licensee or tr espasser ],.or to warn her of their dangerous condi- | 
tion, they owed her the duty of active care to protect her from force negligently 7 

brought to bear upon her. * * * If they or their servants knew or ought to have. 
~ known of her presence it was incumbent upon them to exercise reasonable care 

to avoid injuring her. * * * See * * * Restatement of Torts, § 336, 341, ww, 


Other jurisdictions dianmaish between active negligence and that 

arising from the condition of the property. In the case of Davis v. 
Tredwell, 32 Atl. 2d 411 (Pa., 1943), for example, where the plaintiff, 
while standing on a curb on defendant’s property was eels by de- | 
fendant’s truck backing into her, the court said: : 


* ® © This point overlooked * * * the legal distinction between harm caused 
by active negligence and that: arising from natural or artificial conditions on 
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ae real property: ee * The owner - of. the pcoper owes even to a jicehsess a duty ee 
to use reasonable care to avoid injuring him through active negligence. oa = 
(P.418,) 7 ee 


as ‘ ; This. principle has been a opled to ‘distinguish’ eitean silanes” f . 
arising from the defective condition, of an instrumentality. upon the 


- real estate and that of the operator of the instrumentality, holding the _ : | 


7 - landowner liable to.a trespasser. only in the second instance. In Byrne — 
wv, New: York Central & H. RR. Co',.10.N. E. 539° (N.Y. , 1887), the. 
court held the railroad liable for the negligence, of an engineer where ~ 


: due ¢ care. would. have averted i injury to.a trespasser, but: commented — 


: thatthe: case would have been different: if the injury. had. occurred : 


~ because of a defective condition of the engine attributable to negli- 
- gence.. Besides being regularly cited in New York cases. (Zambardi v. 
uf. Brooklyn Ry. Co., 24. N..E. 312, 314), this case has been followed or — 
_ cited in many other. jurisdictions. Section 338 of the Restatement of. 
_ the Law of Torts. gives an excellent definition of the duties of. a land-° 
owner operating an cena upon his land with respect to. a 
| _ trespasser or licensee on the premises':. ag fig TG as Eee 
: A: possessor. of. land, who is in immediate: control of a force, ane ‘unows’ oe ae 


of the ‘presence of. trespassers. in. dangerous. proximity thereto, is’ “subject to lia 


2 bility. for aes harm oe caused to them. by | his failure to. exercise reason- 
able care.. : | me eZ 
(a). So to control 1 the eee as. to operant it fro om. ‘doiae ase to ther, or 
(b) > to give a warns which : is 8 reasonably amet to eam them to Drotert 
. themselves, ie BOS 3 eR Reem Cathe Ge, a a Shh, eRe 2 oe. 
ee Applying ‘these ee £6 the: presént situation, , Mr. co an- cctnislensih =f 
of The Alaska Railroad, knowing of the presence’ of the claimant’s car 
on the railroad property, : and being. unable to give.an. adequate warn- 
ing, was obliged. to use reasonable . care to control the crane he was 
hat operating so as to prevent it from damaging the car. ‘However, neither | 


- -he nor the railroad would: be responsible to the claimant, whether a. 


| « ‘trespasser’ or a ‘gratuitous licensee, for a defective. condition in the 
crane which would prevent | the: crane > from being within the complete 3 


control. of the operator. 


- According. to the evidence: betcie me, we damage either ested . 
fron an unavoidable accident Or was caused: by a.defective condition | 
in the crane existing. before the presence of the claimant’s car was dis-— 


covered, placing: it. beyond the control of the operator. . There i isno |. 


: : “evidence that the operator failed to exercise reasonable care after. he 
_. discovered ' the. presence of the claimant’s. car on. i, the railroad’s Prop: < 


oa erty. Accordingly, the claim must be denied. . 


mT 2 Section’: 497 | of the Restatement provides that’ the. rules: casteratniag neatvenes with 
- . Yespect to: land and. chattels. are: the same: as those with. respect ! to .bodily.. harm.. Comment en 


. a to this: section, however, points out that in the application of the rules, what would be _ ie 


ae unreasonable | conduct . toweres a person would. not apeeasardly be such when a chattel is: 
‘involved. es : ae, ee 
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DETERMINATION 


Therefore, i in accordance with the provisions: of the Federal Tort 
Claims Act and the authority delegated to me by the Secretary ofthe | 
Interior (sec. 21, Order No, 2509, as amended; 17 F. R. 6793), I de- | 
termine that (a) the damage to the property of Guy P. Kearns, on 
which this claim is based, was not caused by a negligent or wrongful. 
act or omission of an employee of the United States Department of the 
Interior:under circumstances where the United States, if a private per- 
son, would be liable to the claimant for such damage under the law of. 
Alaska, where the damage occurred ; and (b) the claim of Guy RP; 
Kearns must be denied. | 

- Clarence A. Davis, 
| Solicitor. 


TRANSFER OF ADMINISTRATION OF INDIAN TIMBER 
SALE CONTE ACTS 


Indian Timber Sale Contracts—Transfer of, Administration Between 
Departments. | eg : | | | 
Congress, in the exercise of its. constitutional power to regulate commerce with 
the Indian tribes, may transfer the administration of Indian timber sale con- 
tracts from the Secretary of the Interior to the Secretary of Agriculture, and 


_ such a transfer would not i impair the ebligenen of such contracts, nor be ae 
ing in due process. 


M-36185 ce 7. ae ade eek . 


‘To THE Comnerssi0NER OF Tahun Arrarrs. 

In your memorandum of October 12, 1953, you raise e the question 
whether the Bureau of Indian Affairs, in drafting legislation for . 
terminating the Bureaw’ s activities in the Pacific Northwest, may in- 
clude a provision in such legislation for the transfer of the adminiciny 
tion of Indian timber sale contracts 1 from the Secretary of the Interior 
and various subordinate officials of this Department t to the Secretary 
of Agriculture. | 
. Itis apparently feared that the courts may hold fiat the purchasers | 
of Indian timber may have a vested right to the discretion of the par- 
= As an example of such eontinete there. is attached to your wieitesandun a copy of 
a long-term timber sale contract covering the Crane Creek Logging Unit on the Quinaielt 
indian Reservation. This contract was approved by the Department on June 30, 1952, 
and under it the purchaser of the timber agrees to cut all timber covered by the contract 
prior to April 1; 1986. Under.the terms. of the contract, provision is made for the revision 
of stumpage rates by the “officer approving this contract,’ who is -the Secretary of the 


Interior, but other functions or determinations are entrusted to the Commissioner of 
Indian Affairs, or the Area Director of the Bureau of Dae andes 


ee : i " 
fs 
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ticular. officials specified | in the contact. indeed, | you call attention -_ 


: toa line of cases in the Court. of Claims ° in which that court. has held 


o that a contractor is entitled to have. the judgment. of the particular 
contracting officer named in the contract rather than a superior officer. - 


on the question whether the contract: has been breached in a particular . 

respect. But, as you point out, this question differs from the question 
~ whether Congress has the power te transfer the administration of a _ 
| contract. from one officer to another i in the same or different agencies - 


or departments of the Government. Such a transfer would be ex- 
hat — ‘ecutory and would be made before any. breach of the contract oe 
been. alleged. - oP | 


The only ‘oat able eoand dep doubting ie power roe £ Congress 


i transfer the administration. of a:contract from one agency to another | 


is that such a transfer would i impair the obligation of the contract. 

The only clause of the Federal Constitution which prohibits such im- | 

-pairment is to be found in Article I, section 10, thereof. But the courts 
have repeatedly had occasion to point out that this clause provides only 
that “no State shall * * * passany * * * Law impairing the Obliga-: 
tion of Contracts,” and that. it does. not therefore limit the power of 
Congress, which in the exercise of one of its constitutional | powers may 
~ enact legislation. which has the effect of i impairing the obligation of 
existing contracts. If Congress were to enact legislation authorizing. 
the transfer of the administration of Indian. timber sales. contracts. 
_-from this Department to the Department. of Agriculture, it would do. 
so in the exercise of its constitutional power to “regulate Commerce 
* * ® with the Indian Tribes,” and to make laws for “carrying into . 
Execution * * * al] other Powers vested. by this Constitution in the 
Government of the United States, or in any Department: or Officer 
_ thereof ‘(Article I, section 8).” ‘The legislative actions of the Con- 
gress are, to be sure, subject. to. the requirements of due process, and — 


* . Congress may not act arbitrarily. But the courts have said that they - 
_. ‘May inquire only whether what Congress has done has a reasonable 
-. relation to a legitimate end, and it could hardly be. contended that a 


minor adjustment such as that involved i in‘ the executory transfer of 


_ the administration of a contract from one agency to. another tran- a 


2 There are mentioned in your “neror naan the cases of Standard Dr edging Gonnaiy v. 
_ United States, T1 Ct. Cl. 218 (1930) ; Cramp & Sons Ship Company v. United States, 72 Ot. 
~ Cl. 146 (1931) j Kerno-Smith Company v. United States, 84 Ct. Cl. 110 (1936) : & M. Siesel 
Company. Vv. United ‘States, 80 Ct. Cl. (582° (1940) ; Climatic Rainwear. Company, Inc, ¥. 


‘United States, 115 Ct. Cl. 520 (1950). Such decisions of the Court of Claims have been. _ 
followed: in Brister é& Koester Lumber Corporation v. United States, 188 F. 2d° ‘986. (U. Ss. 


- Ct. App., ‘D. &, 1951). and United States v. Greendale ee Ase’n., 78 RF ‘Supp. 536 12 Cc; 
~Wis.; 1948). - a: . 
% 8 See Lejal. Tender Caxéa, 12 ‘Wall, 457, 547-52 (1870) ; : “Sinking Fund. Cases, 99 U.S. 

-700,: 718-19. (1878) ; : Mitchell v. Clark, 110 U.S. 638, 643 (1884) ; Lowisville Bridge Co. 
Vv. United. States, 242.0. 8. 409, 418 (1917) > New York v. United States, 257 U. S. “591, . 
— 601 (1922) ; “Norman v. B: €-0..R. RB, Co., 294 U. §. 240, 306-11 auee ‘ Guaranty ile _ 
Co. of New. York ¥, POungnd: 307 U. S, 247, 258-59. (1989). . . . 
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scended dis: power of Congress.. To deny such power to Conese 
would seriously impede the efforts which it has made in recent years - 
to reorganize the Federal Government with the object of improving : 
its efficiency. - 
_ Indeed, in the frequent reorganizations sf the Federal Government 
in the last two decades, it has been common practice to make pro- 
vision for the transfer of contracts from one agency to another. Such > 
transfers have even been made by Executive orders under legislation. 
which did not expressly provide for the transfer between agencies of | 
contracts, or even of property rights.*| Under the First War Powers 
Act of December 18, 1941 (55 Stat. 838) , which authorized the Presi- 
dent “to. make meh redistributions of functions among executive 
agencies as he may deem necessary,” a number of Executive orders. 
were issued which, in transferring the functions of particular agencies 
to other agencies, made provision for the transfer of the contracts of 
the abolished agency to its successor.* In various other reorganiza- 
tion acts which have been enacted by Congress since 1932 ° provision 
has been expressly made only: for the transfer of “functions” and. 
“property” between agencies but these provisions have been deemed 
broad enough to authorize some reorganization plans which direct the 
transfer of contracts from one agency to another.” However, Con-_ 
gress has in at least one instance expressly. provided for the a of 
contracts from one agency to another. 3 

‘Indian timber ‘sales contracts are not, to be sure, Government. con-— 
tracts. They are rather tribal contracts between the particular tribe 
concerned and the purchaser of the timber,® made subject to the ap- 
__proval of the Secretary of the Interior, and to his continuing super- 

4See Hixecutive Order No. 7496, dated November 14, 1986, transferring Reehedvional 
Demonstration Projects from the Resettlement Administration to the Secretary of the 
Interior, and Bxecutive Order No. 7546, dated February 1, 1937, transferring Indian 
Subsistence Homestead Projects from the Department of Agriculture to the Department of 
_the Interior, ‘These orders were made under the National Industrial Recovery Act of 
June 16, 1933 (48 Stat. 195), and the Emer gency ‘Relief Appropriation Act of April 8, 1935 
(49 Stat. 115). 

5 See Executive Order No. 9070, dated February 24, 1942, areanis 5 and.6; Executive. 
Order No. 9177, dated May 30, 1942, paragraph 5; Executive Order No. 9332, ‘dated April 

19, 1948, paragraph 8; and Executive Order No. 9357, dated June 30, 1948, paragraph 1. 
These orders are printed in 50 U.S. C. App., following sec. 601. 

® Reorganization acts of June 30, 1982 (47 Stat. 882, 413) ; April 3, 1939 Wena 561): 
December 20, 1945 (59 Stat. 618); and June 20, 1949 (63 Stat. 203).. 


7 See Reorganization Plan No. 3 of 1947, sec, 8 (12.F. R. 4981; 61 Stat. 954) : Reorgan-. 
ization Plan No. 22 of 1950, sec. 5 (15 ¥F, R. 4365; 64 Stat. 1277) ; : Heoresmae Hon Plan 


No. 28 of 1950, sec. 2 (15 F. R. 4365 ; 64 Stat. 1279). 


8 See section 16 of the. Commodity Credit Gornorstion Charter Act of J une 29, 1948 (62: 
Stat. 1070, 1075, 14 U. 8. C., see. 714n),: whieh provides: “The rights, privileges, and. 
powers, and the duties and Vabilities of Commodity Credit Corporation, | a Delaware 
corporation, in respect to any contract, agreement, loan, account, or other obligation shall 
become the rights, pe and Powers, and the duties and ae mar PeSpeCuvelys of 
the Corporation.” _ 

9 See nig omee Lumber Co. Vv. United States, 305 U. 8. 415 (1939). 
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2 vision... ‘Nevertheless, ‘the supervision of the contracts is a - govern- 
“ mental. function, and, therefore, ‘subject to: the constitutional control 
of. Congress. Indeed, insofar as the tirnber contracts. are aspects of 
the management of tribal affairs, the power of Congress i is even more 
manifest, “for. the. courts have. frequently declared that. the power of | 
= Congress. to manage tribal affairs for tribal benefit i is Bcc and. ‘ 
. not subject: to inquiry by. the courts. a ee = 


_ Lam. clearly. of the opinion, therefore, that Clie has. power ee 


7 transfer the administration. of Indian timber contracts from the officers. 
of this Department: to the Secretary of Agriculture. ‘As Congress has ~ 
; already made similar provisions, it would indeed. be inappropriate for 
| te to ae the e constitutionality of such legislation. BE 2 


| Chanence A Davis, | 
“Solicitor 


CLAIM OF FRANKLIN E. EDDLEMON 


% : ‘Tort Claim—Negligence—Duty to Invitee—Condition of Premises. ee 


RM: visitor to a Public + museum ‘operated: by the National Park Service is. an : 
: invitee. . | a 
. The National Park Service i is. not an insurer of the safety of an 1 invitee’ ‘eo: its 
., Museums. . ae . 
- Under the lag of Missouri, a ‘aropekey owner owes an invitee only ine duty of ; 
a ‘guarding him against latent and concealed Cone known to. the Owner: but s 
". unknown to the invitee. 7 | 
aes An invitee must exercise ordinary and reasonable care and prudence.” 


a An: invitee eannot © recover for an injury suffered in a fall on a floor without 2 


_ Showing that. the floor. was. negligently maintained by. the. owner of the. | 
premises, and. oo such negligence caused the Fae and the peenltiae: injury. e 


_ TA-87 a | * | af t | a sew eee i tae os : | a | Novemszn 5, 1953, 


On poe 12, 1953, ane o Regional ( Comal foe Birion: Two of ihe : 


7 National Park Service, Department of the Interior, made an adminis- 
trative: determination (T-NPS-2-52). denying a‘claim in the amount _ 
of Se 000 filed on. J uly y, 1953, against the United States by Maurice : 
-; 0 See Lone Wolf v. Hitchcock, 187 'U. 8. 558, B65 (1908), swliardl the Court said: 


“Plenary authority over the tribal relations: ‘of. Indians © has been exercised by Congress ° oo 
from the beginning, and the’ power: has’ always: been deemed a political one, -not- subject = 


to be controled -by the. judicial department. of the government. ” See also Tiger v. 


Western Investment Co., 221 Ue S. 286; 311° (1911): ie Sizemore. v.: Brady, 235- U. 8. 441, 

| 449 (1914) ; 3 United States y. Creek Nation, 295 Us; 8. 108,° 109210 (1935) ; ; Shoshone 
Pride vy. United States, 299" U 8. #18, 407 (1987) 5 3 ‘Onippewa Indians Ve United States, 
801 U. 8. 358, 375: (1987). vet + 


2The- “Attorneys: General. of* the Unitea: States have’ repeatedly: declined to: quastioll the 


. ‘constitutionality of acts. of Congress: See 31. Op. ‘Atty. Gen. 475, 476; 38 Op. no et: : 
7 252, 253; 39 © Op. so Gen.. A, 163 40 0 Op. Atty. Gen. 158, 160." . 


9961. - ie CLAIM: ‘OF FRANKLIN. Ey “RDDEEMON - oe! DOT = 
| November 8; 1958 ; | 


Sg. acer Esa., 312 Title Guaranty Building, St. Tous i Mist... 


on behalf of Franklin E. Eddlemon, an infant, for compensation. 

because of a. personal | injury suffered by him as a result of a fall on 

the flagstone floor near the entrance to the Old Court House Building, . 

St. Louis, Missouri, which is administered as the: J efferson National. 
Memorial by the National Park Service. . a 
This is an appeal from the decision of. the Repional Counal | in ace 

| cordance with section 21, Order No. 2509, as amended (17 F. R. 67 93). : 


The evidence that is inthe record is conflicting, although it is. 


believed that some of the conflict is the result: of typographical errors. 
It seems evident, however, that the incident occurred about 2:80 p.m. 


on July 30,1951. After eating the museum in the Old Court House, 


Franklin B, Eddlemon, who was 15 years of age at the time of the | 


incident, slipped and fell as he stepped. down a 5- or 6-inch step at one. _ 


of the doorways to the building. As he fell on the flagstone floor, the 
wedge that held the heavy wooden door open became. dislodged, per- - 
une the door to close, thus striking the child’s left arm and body. 
A companion of the boy, Preston Roberts, also about 15 years old, 
who was with him at the time of the accident, described the episode 
and the floor of the building by stating that: | | | —_ 
* * * We just walked around and looked and we started going back out. and 
the stones in the floor sort of go up and down, they are uneven, and he tripped . 
over one and he: stumbled and knocked the block out from under the door and | 
the door came back and hit him on the arm. | 
The testimony of the superintendent of the building, which is sub- ~ 
stantiated by photographs, indicates, however, that the flagstones were 
not uneven and that the appellant and his companions may not have 
been wholly without fault. ‘The Sarees described the floor and. 
the action of the boys as follows: : | 
* * * the floor where the accident occurred was not ‘uneven and slippery and 
there is evidence that the boy was: running out of the Museum instead of walking. 
The injured child’s legal relation to the National Park Service was 
that of an invitee. The National Park Service, as the operator of the 
museum, did not become an insurer of his safety. Kellogg v. H. D. 
Lee Mercantile Co., 160 S. W. 2d 838 (Mo., 1942) ; Lindquist v. S. S. 
Kresge Co., 186 8. W. 2d 303 (Mo., 1940).. Under the law of Missouri, 
it owed him: only’ a duty to guard him against dangers known to it 


which are latent, concealed, and beyond his knowledge, while he, as an _ a 


invitee, must exercise srdinany? and reasonable care and prudence. : 
Small v. Ralston-Purina Co., Ine.,202 S. W. 2d 588, 539 (Mo., 1947) 3. 
Hudson v. Kansas City Baseball Club, 164 S. W. od. 818 (Mo. 1942); - 3 
Bes pe. B. W. Woolworth, 1595. W. 2d 619 Ne 1848). 7% 
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= Te is “alleged. that ‘the flagstones ° were. uneven aad appa: “Tt wes ae 
eee well settled, however, that a floor is not considered hazardous per. be, oh Beck 
ae “and that, ‘for a claimant to recover for injury suffered when. he falls = 
4 On a floor he must show sufficient facts to indicate that the owner or. 
soe keeper of the floor was so negligent in its maintenance that such neg- et 
-.. Jigence caused the fall and resulting injury. See Copelan aay 
-..* Stanley Co. of America,. 17 A. 2d 659 (Pa.’Super., 1941) ; Knopp Wel. 


oe: emp & Herbert, 74 P. 24-994 (Wash., 1938); Garland v. Furst Store, 


107 Atl 388: (N. J, 1919) ; Wilson v. Werry, 1837S, W..390 (Tex. Civ. 
; App. 1911). ‘See also Cates v. Hvans, 142 S. W. 2d: 654 (Mo., 1940) 
Sie’) oy (Steps: at? drugstore entrance) ; Lindquist v. 8. 8. Kresge Co., »SUpTa 
co - (stairs j in store) ; Hvans v. Sears, sae & Co., 104 8. Ma 2 8 oe 


a (Mo, 1987) (driveway into store). 


Sy eet ee OS a Se 


No evidence, other than the Stniterient; in othe Caimaes appeal, has” Gree 
oe - been. offered to prove that this particular flagstone floor was. slippery i, dai 
ke OE irregular, or that. the National Park Service was negligent i inate” =~ 28; 
a upkeep.” “Therefore, ‘without a.specific showing of negligence on. the | oe: 
oS. = part of the. National Park Service or its. employees at the museum, a 
» there could be: no liability on the part-of the National Park Service. = 

: Moreover, there i is some evidence to the effect that the appellant was , wee 


| ~~ not. exercising ordinary and reasonable care and prudence. _ 


Accordingly, I conclude that Franklin E. Eddlemon’s injury. aoe ae 
oe not result from a negligent « or wrongful act or omission on ‘the part. of: Pepe ss 
oe Government personnel. 3 ; ae gas ee 


‘Derenstinariow 


rs * Phérefonsy i in 1 aécordance with the provisions of the Federal Tort bts 
a - Claims Act (28 U. S.C. sec. 2671 et seg. ) and the authority delegated ee 
e a ter me by the Secretary of the Interior (sec. 21, Order No. 2509,. AS a 
a ~~. amended; 17 F. R. 6793), the administrative Astarmination (T-NPS- Se 
DBD) of the Regional Counsel,.Region Two, of the National Park ae 


an Service, denying | the. claim of Franklin E. E:ddlemon, As affirmed. 


te a ie -Crarencit A. Davis, 


"Solicitor. ee | “2 


GREAT LAKES CARBON CORPORATION — Pine 


eee. x OSCAR W. MOYLE, JR. , 
_ OWANAH om AND DEVELOPMENT CORPORATION 


- ay A-26804.. a _ Decided v ovember 9, 1953. 


is rape Oil and Gas Lease—Application for Extension—Advance. . | aan 


_ Payment of Reutal. 


Neither section 17 of the Mineral ‘Leasing et. as smended: which authorizes: ~~ 


‘the single =o of the pears, term of noncompetitive oil and gas leases; - - 


fo) ee GREAT LAKES CARBON CORP. (RT AL. 7, 229° 
ee November 9, 1958 s: | 
nor . the sabes ene regulation issued pursuant thereto requires that rental | 
for the. sixth-lease year accompany an application for an extension of the’ 
lease or that it be paid before. the expiration of the primary term, 


In eases not involving a. requirement that rent must accompany lease applica- 
tions, the regulation that rentals under oil and gas leases shall be payable in 


| | advance means that the annual rental 3 is- due- on" the first day. of ; each lease | ; es | 


“year. — 


_A-5-year extension of a. nen uacnee oil and gas faneed is: properly ereited bier a 
' Where the application _ for extension was filed within 90 days prior. to the 


expiration of the primary term of the lease and the sixth-year rental was __ 
paid. on the first business day following: the. commencement of. the sixth- 
lease year: on 


APPEAL FROM THE ‘BUREAU OF LAND MANAGEMENT 


The primary term of noncompetitive oil and gas lease, ‘Salt Take | 
_ 064855, which was issued on September 1, 1947, to the Great Lakes 
Carbon Corporation, expired by operation of law on August 31, 1952. 
On August 29, 1952, the corporation applied for a 5-year extension of 
‘this lease, and at 9:30 a. m. on September 2, 1952, paid the rental for 
the sixth-lease year (30 U.S. C., 1946 ed., sec. 226). . Also at 9:30 
a.m., on September 2; 1952, Oscar W. Moyle, Jr., and the Owanah Oil 
and Development Corporation filed separate lease applications for all 
the land included in the Great Lakes Carbon Corporation lease. 

In a decision of September 15, 1952, the manager of the Salt Lake 
Land and Survey Office extended the term. of the Great Lakes Carbon 
Corporation lease for 5 years from its expiration date. In separate 
decisions of September 15, 1952, the manager rejected the applications 
filed by Mr. Moye and the Owanah Oil and Development Corporation. 
The manager’s decision extending the Great Lakes Carbon Corporation 
lease was affirmed in a decision of April 7, 1953, by the:Assistant Di- 
rector of the Bureau of Land Management. Mr. Moyle and the 


-Owanah Oil and Development Corporation have appealed to the Secre- 7 


tary of the Interior from the Assistant Director’s decision. 

‘On appeal, it is contended that the extension of the Great Lakes 
Carbon Corporation lease should: not’ have been - granted because the 
Corporation did not pay the sixth-year’s rental on August 29, 1952, 
when the application for extension was filed, and that since. the rental. 


was not paid until after the expiration. of the primary, term of the 


lease, the extension of the lease was erroneous. 
7 Section 17 of the. Mineral Leasing Act, as amended, , provides, in : 4 
| part:. a 


| * * * Upon the expiration 3 the primary wae of any Pacacompeudes lease | 
| maintained i in accordance with applicable. statutory requirements and regulations, - 


the record titleholder thereof: shall be entitled: toa single extension’ of the lease, ge 


unless then otherwise provided a law, for such lands covered by it as. are ee 
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i ae ee 
t ifr ott 


“on the expiration date of. the lease ‘within the known. geological structure of a | 


2 ~ producing, oil ‘or gas’ field or withdrawn from leasing under this séction. * * # : 
ie ‘Such: extension ‘shall be for a period of five years and So. long thereafter’ as oil 


Ss cogel d as are in force at the expiration of the initial five-year. term of the _ 
nee “Tease. © “No extension shall be granted. unless an application therefor is. filed. by = 
..” the record titleholder within a period of ninety days prior to such expiration date. 
~~ The departmental regulation. (48 CFR 192. 120) issued pursuant to.the - 
~ above- quoted portion of the statute and i in ‘force when. the lease 1 in n this = 

7 case expired, provides, j in part, that— ee : | o 


‘The record title holder of any cineatipatitive iene: es * inainéeined in com- 2 re | 
-pliance: with the law and the regulations of this. part, by filing his application ee 
therefor within. the period. of 90: days prior to:the expiration date of the lease, - : 
«may obtain a. single extension of the. primary term of the lease for an additional 

ye five years, unless. then otherwise provided by law, as to all of the leased lands 
or any ‘legal subdivision thereof which, on the ‘expiration date of the lease, are 
not within the known geologic structure of any prodvene oil or eas. field or have: 
“not been. withdrawn from leasing: ee ; 


There is nothing in the above- quoted. TEGyS 100s sof the statute and : 


: ‘regulation -which requires that the sixth-year’s rental be submitted. 


with an application for a 5-year extension of the primary term of a 


5 side. of the known geologic structure of a pr oducing oil or gas field: 


‘noncompetitive lease,* or that it be paid before the expiration of the 


primary term. : 
_ However, another ‘dopatemental regulation (48 CFR, 1952 Cum. 


os Pocket Supp. .5 192.80). which is incorporated i im section 2 (a) (i-iv) of 
lease form 4-1158-and- which was in force when the aforesaid lease | 
_ expired, provides, in part, that— | 


-: ‘Rentals shall be payable i in advance at the following jiatee: 


(a) On noncompetitive leases issued under section 17 of the act, wholly out- 
# FoR 


(4) For the sixth and each succeeding year, 50 cents-per acre or fraction | 


| thereof * * *, 


The Department hae constease the nega an requiring the Baanes . 


. payment of rentals (except in connection with a lease application) to 
mean that rentals are due and payable at the beginning of each lease 


year. Thus, under a 5-year noncompetitive lease issued July 1, 1945, 


i rental for the fifth-lease year beginning July 1, 1949, has been held to o 
4 become, due. and payable on J uly 1, 1949. 7 ‘Since the sixth- lease year : 


4 Of. the regulation (43 CFR, 1952 ‘Cum: Pocket Supp: 192. 130). ‘governing: apuliestonae ee ane 
-, for. preference-right’ leases:.under. the -act of July .29; 1942 (56 Stat..726), which. expressly: - 

. Tequires that. the: first-year’ s rental must accompany an application under that act; and - 

. the regulation 43 CFR, 1952 ‘Cum. Pocket Supp., 192. 42(e) requiring that full. payment x 

. of the first year’s rental must accompany each noncompetitive. lease. application. : Sear 


a Gayle. Me Gilbert, A-25913 (October 20, 1950).. ‘Under a 5-year lease issued. on March 


ae 1947, the. fourth-year’s. rental became due’on March’ 1, 1950 (Louis BH. O’Brien, 
a AW 26851 ‘(June :30,: 1952))-5 ‘and. under’ a 5-year lease. issued: on. ‘August: 1, 1946;‘rental for _ 
: the fourth. year, became, due on n Angus. nl Sakae (rea Blair: ovnsend, 426270. ee : 


“o28)) 2 GREAT LAKES CARBON CORP: BT AL... i281 
) “se November 9, 19538 So 
‘in Tr case oe an on ‘September 1,.1952, the sixth year’ S rental * was due | 
and payable on that date. As September 1, 1952, ‘was a: ‘holiday’ on 
which the Land and Surv vey Office was Alpseul: September 9, 1952, was 
‘the first date after the rental-for the sixth year became ne on which 
‘payment could be made. Jt appears, therefore, ‘that the ‘payment on 
September 2, 1952, was timely compliance with the’ requirement that 
the rent be paid on September 1, 1952. (2. R. Rousseau, 47 L. D. 590 
(1920).) This conclusion is to os distinguished from one reached in - 
Mabel #. Hale, Grace E, Van Hook, p. 55,.0n a question not here in 
issue, that 1S, ew hethes the application for extension must be filed 
before the expiration of the primary term of the lease. Therefore, the 
decision in the Hale case is not applicable to this case.’ | 
Inasmuch as there is no statutory or regulatory requirement that 
the sixth-year’s rental accompany an application for extension, the 
application. which the: Great. Lakes Carbon Corporation filed on 
August 29, 1952, prior to the expiration of the primary term 1. of the 
lease was a proper basis for. granting theextension, =~ 
The Assistant Director’ s decision stated that the cea of is 
rental on September 2, 1952, by the Great Lakes Carbon. ‘Corporation 
‘related back to August: 29,1952, when the application for extension was — 
filed. The only reason for holding that the payment related back — 
would seem to be the assumption that the payment was required as a 
_ part of the application. As has been pointed out above, such an as- 
-suinption is incorrect. In these circumstances, reliance. on the rela- | 
tion-back doctrine conflicts with departmental decisions holding that 


when rental payment is. required to accompany an oil and gas lease 


| application, failure to pay the rental results in a defective application ; 
and although such an application may be subsequently corrected, the 
application takes effect only as of the time when the defect is cured 
(Transco Gas & Oil Corporation, Joan Ford, 61 I. D. 85 (1952) ; James 
— Des Autels, 60 I. D. 513 (1951). There appears to be no reason for 
modifying these decisions in the instant case. Accordingly, the hold- 
‘ing that the payment by the Great Lakes Carbon Corporation of the 

sixth year’s rental on September 2, 1952, related back to August 29, 
1952, was incorrect. However, bscanse fiers. was no. requirement in 
this case that the rent be submitted aS a part of the app ieanon. for 
3 The. question involved in the Hale, Van Hook case, aati: this case,. was whith an 


pplication for a new. Jease under the act. of July 29, 1942 (56 Stat. 726, as amended), 
was filed before’ the: expiration -of the primary - term of: the lease: where the. lease expired 


on a ‘honbusiness day and the application was filed on the first day after the expiration © 


‘when the district land office was open for business. It was held in- that case that as the 


statute terminated the right to file an application when-:the base lease expired, the applica- . 


tion must be filed before the expiration of the lease, even though the expiration date fell 
on @ poubnetare day which was preceded and followed by nonbusiness days. om 4 
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| » extension, the « error ioe not alter the conclusion that the application = 


a : for extension was properly allowed. 


Therefore, pursuant to the authority dclegated to she Solicitor by. the — 


| Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 F. RB. 


6794), the decision of the Assistant Director of the Bureau of Land : 


| “Management i is. affirmed. 
| | : 7 ~ CuaneNon A. \ Davis, 


Solicitor. 


«@ @ STANFORD 


: 7 A-26765_ oe o “Decided N ovember 9, 1968 


: ee Noncompetitive Oil and Gas ‘Leases—Proper Applications—Conflicts. 


“The determination as to whether. an. application for a. noncompetitive oil: and 
-gas lease covers public or acquired lands must be made, in a case of a proper 
-application, from the application itself, and: not from an accompanying letter. 

. Where ‘departmental. regulations required the listing of other ‘public land: oil 

24 and gas. interests in the same State in the filing of an application for & nun- 
~ competitive lease on public lands, and the listing of ‘similar acquired-land 
interests i in the same State with respect to the filing of an application for such 

a lease on acquired lands, the. junior of two conflicting: applications, neither 

_ of which. was properly identified ‘by the caption or. by the citing of statutory 

. authority for. such application, was. reasonably identifiable by. its listing of. 
public-land interests as pertaining. to public lands, and established, as a: 
proper application, a preference right to a lease covering the reserved oil 


and gas” deposits in certain former ‘public land in Mississippi, the senior - 
application having been defective. in ‘listing acquired- land oil and. gas in- 


ee terests - and ‘thus. being. reasonably identifiable as. ‘Pertaining | to mednined 


a a APPEAL FROM THE BUREAU OF LAND MANAGEMENT - | . 
"Oh J une 93, 1948, the Bureau of Land Management at, Washinetons 


D. Cc. ed a docanent: signed. by G..G. Stanford termed. an “Ap--  - 


plication for. Prospecting Lease,” covering jand in T.3 N., BR. 8 E,, 


7 Smith County, Mississippi, described as “Section 27: SE% o ? NW, . ‘ 


7 containing 40 acres, more or less, believed to be vacant land!’ > The. . 


application stated that it was being made “under the provisions. of the 


F statutes of the United States,” and listed as the applicant’s other inter-_ 4 


- | ests in oil and gas prospecting permits and leases “on lands or mineral __ 
_ ‘deposits belongitig to the United States” in Mississippi eight. applica- : 
. tions for leases on acquired lands of the United States? — | 


The Stanford. application was submitted to. the. Bureau - of and 


i | Management by P. A. McKenna of haere D. C., as. “authorized ~ aa 


1 One application + was listea twice. 


2821 mp Oo og GRY STANFORD _ — ot a : 233. 
5. November 9, 1958 oe 
agent” for Mr. Stanford together With ¢ a letter which stated, In att, | 


_ as follows: 


I submit herewith an oil and gas lease suplication on n acquired lands of the 
United States Government located in Smith County, Mississippi and COD Almas 
approximately 40 acres. 

This application is made by Mr. G. .G. Stanford and his check in the amount of 
$20 is attached to cover the cost of filing fees and one-half of the first year 's 
rental at the rate of twenty-five cents per acre. 


Penciled notations, apparently made by Bureau personnel, appear — 
on the face of the application, to the effect that the land lay in the | 
Bienville National Forest, Choctaw meridian, and that the applica- 
tion had been noted on the Serial Register. An acquired lands serial 

number (BLM—A 014678) was assigned the application.” a 
On April 27, 1949, official inquiry was made of the United States 
Forest. Service, “Department: of Agriculture, regarding the status of 


the land in question, pursuant to the departmental regulations cover- 


ing the leasing of mineral deposits in acquired lands of the United 


fe States, then contained in 43 CFR, 1947 Supp., Part 200.2 On August. 


Q,. 1949, the Forest Service reported that the land applied for lay. out- 


a side the national forest boundary. 


On January 10, 1951, the Bureau of Land Minaosnant received a 
letter from Mr. McKenna with respect to the Stanford application, to 


the effect that thr ough inadvertence he had characterized the applica- - 
tion as applying to acquired lands, but that he had recently discovered ~ 


that the land was subject to the Mineral Leasing Act of February 25, 

1920, as amended,‘ and he requested that the application be considered _ 
under: that act with the onginal. ne date of June 23, 1948, being 
preserved. | 


| Meanwhile, however, on Octobe: q, 1948, the Bureau of anal Man- —— | 
agement in Washington received fon Hany E. Koch a document — 


termed an “APPLICATION FOR NONCOMPETITIVE OIL, ~ 
GAS AND MINERAL LEASE ON VACANT LAND OWNED BY ~— 
THE UNITED STATES,” which described the land sought by Mr. 
Stanford. The statute under which the application was being made 
was not specified therein. Certain public-land serial numbers were 
listed as the applicant’s only other interests in leases or lease applica- _ 
tions “covering government lands or government owned oil, gas or 
other minerals, in the State of Mississippi, or any other State * * *,” 
The Koch application was given public-land serial number BLM | 

2 Apparently. at the time it. was not the practice of the Bureau to check ale for 
acquired lands against public-land tract books. 

4 The statutory. authority for such JenstDE is found in 30 U. S.C, 1946. ed., Subp: V; 


secs. 351-359 
4300.8. C., 1946 ed., sec. 181 et seq. 


~ 330185—55——_18 


984 i. DECISIONS OF THE. DEPARTMENT OF ‘THE INTERIOR oud. 


ote 016191, and a status check of the public- el tract books revealed that y 
the: desired land ‘was contained ‘ in an allowed homestead entry subject | 

~ . to a mineral reservation. Since the record indicated no prior ‘conflict- 
ing application, a noncompetitive oil and ‘gas lease covering the land | 


in question was issued to Mr. Koch as of ¥ ae 1, 1949, pursuant, 7 

to the provisions of the 1920act.2 : 
.. Upon receipt of the letter of J: anuary 10, 4951, soa Mr. ‘Maccone, | 
ies consideration of the Stanford eas application under the 
. Mineral Leasing Act of 1920, the status of the land applied for was - 
checked in the public-land. tract books, and it was found that a lease 
had already: been issued to. Mr. Koch... Ina. decision dated February 
2,.1958, the Chief, Division of Minerals, Bureau of Land Manage- © 


a mee rejected the Stanford | application, BLM-A 014678. 8, oe Pree: 
ent appeal followed. - 


Regardless. of the. erroneous Eee in he. accompanying. ie | 


= ‘the Stanford. application, if it can be considered as proper and com- | 


| plete under the oil and gas. leasing regulations for public lands current: 


at the time, clearly gained: for Mr. Stanford a preference right to the 


noncompetitive leasing of the oil and gas deposits in the land in ques- 
~ tion, assuming, of course, that, such deposits were made available for _ 


Pa ‘such leasing. This was held to be the case in Jane E. Brenton et ali, — 


. |  A-26759 (July 30, 1953), in which proper oil and gas lease offers for 
» public land were filed ; in the district land. office, accompanied, however, - 


a by letters designating the desired lands as acquired lands. In that 


-° case, as against. conflicting offers filed during a period, when the origi-- 
- nal offers were being erroneously processed (as covering acquired: 


lands) the. original offers were allowed to prevail, the Department 


-. holding that proper offers having been filed in the proper land office, 


their erroneous transmittal to the Washington office for processing - 


| ' as” acquired lands had no significance i in determining. which qualified - 
a persons were. the first’ making eal for leases; as. provided 


- in the Mineral Leasing Act, supra... 

From. the Brenton case, then, it is seen that the application itself, 

7 if a proper: one, must be looked to in order to ascertain whether Mr. 
Stanford was the first qualified applicant for a noncompetitive lease 

covering the land in question. The next question to be. resolved 1 1s 

‘Whether the Stanford application was a proper one. | 

_ Fhe departmental regulations then cevering ant testions for. non- 

s ‘competitive oil and gas leases on public land. were set forth in Circular 


No. 1624, October 28, 1946 (43 CFR, 1946 Supp, » Part 192), as amended. 


| oe aah 5 Mr. Koch ‘subsequently assigned the cr bor the Gulf. Refining Company, and the : 


. ‘assignment was approved by the : Regional | ‘Administrator, Region VI, effective March ~ w 


ee 1, 1952. An assignment: of royalty interest by Mr. Koeh to Dr. Lauren ‘Harper. was” 
a received and filed with the record without aurea: ie eos = 


Bee reper: Soot Ge Ge STANFORD ccc er DBR 

7 November 9, 1958 | | 
Sec. 192.42 stated i in 1 part that “Applications for noncompetitive leases 

: may be filed in the proper district land office, or, for lands or deposits 
in States in which there is no district land office, i in the Bureau of Land 
Management addressed to the Director of the Bureau of Land Man- 

- agement.” Certain information was required to be included in sub- — 
‘stance, one item being “A statement of the interests, direct and indirect, 

held by the applicant in oil and gas leases, and applications therefor on 

public lands in the same State, identifying by serial number the Tecords 

: wherein such interestsmaybefound.” - 7 

~ The regulations then current respecting the leasing of ancl aie: 

posits In acquired lands were set forth in Circular No. 1668, December 

15, 1947 (48 CFR, 1947 Supp., Part 200). These repulations (sec. 

200.4) adopted the regulations relating to the mineral development of 
public. lands, insofar as the latter were consistent, and added in sec. 

- 200.5 a requirement that acquired-land applications contain a, separate | 

statement of the applicant’s interests, direct and indirect, in leases or 
permits for similar mineral deposits, or in applications eee on 

' Federally-owned acquired lands in the same State, identifying by 

serial number the records where such interests may be found * * *.” 

Further, with respect to the describing of the desired land, it was stated 

that “The description should, if practicable, refer to (1) the admin- 

‘istrative unit or project of which the land is a part, the purpose for 

which the land was acquired by the United States, and the name of 

the governmental body having jurisdiction over the lands, (2) the 

- name of the persons who conveyed the lands to the United States, (3) 

the date of such conveyarice, and the place, liber and page number of 
its official recordation. 

_ “All applications under the act should be filed with the Bureau of 
Land Management, Department of the Interior , Washington 25, D. C.” 
Neither group of regulations discussed. aleve made any requirement 

as to the proper caption of the lease application, nor was it specified 

that the application state clearly under what act it was being made. 
However, it does not seem reasonable to impose upon administrative 
: personnel the burden of divining an. applicant's wishes with respect 
: to Government lands.° 
The Stanford application covered “lands of the United States * * *- 
believed to be vacant land.” Since “lands of the United States” could 
be either public domain or acquired lands, and since e “vacant Jand” is 
- 6CF. Stanley Ww. “Knovit, A-26379. (July 24, 1982), - in which the Depatenont rejected 
- an application for a 5-acre tract because, among other: things, the applicant failed to cite 


_ the. statutory authority. under which the aDpHea on: Was made. See, also #. A. Wight, 
601 D. 215: a eede ae, _ | | oo eee 
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tt ey ind that i 1s aneceapied:! s this recitation offered 1 no guidance i in = oo 
- characterizing the application. | | Pag 
-.. Most of the other information contained 3 in the Sidnford application ste 
7 was required by the leasing regulations | for both public lands (Part. 
192, supra) and acquired lands (Part 200, supra). However, where. 7 
Bee section 192.5, required a statement: of: the: applicant? s other interests in 
pies applications and: leases on public Jands in ‘the same State, section 200.5 
_ required, in addition to the requirements in Part 192, a statement of © 


the applicant’s other interests in applications and leases or permits on. : 


"2 federally owned acquired lands in the same State. By implication, an 


applicant for a lease on acquired lands would not. have: to List similar oo 


: public-land interests in the State. . | 
Since the Stanford application ised mie Pare ahd oil aa gas: 


i “interests in Mississippi, it would have been reasonable: for the Buren. de 


personnel processing that application to assume, under the regulations 
discussed’ above, that: the application covered acquired lands,’ regard- 
less of whether this view was actually taken on. the basis. of the state-_ 


ment to that effect i in the accompanying letter. lt may be argued that. ~~ 


if Mr. Stanford in fact held:‘no other public- land oil and gas interests 
in Mississippi (as apparently he did not), he could: have been: acting 
in an excess. of caution by listing. any other such interests, whether: _ 
covering public or acquired lands. ‘However, it does not seem that. 
Bureau personnel - would | have’ been. justified | in assuring. such, | 
behavior.2 

Thus it appears that the ‘Siniterd application ¥ was Bdeiecevs, in 1 that: 
the only information it contained as to its nature could in fact be rea-. / 


-sonably interpreted aS placing the application. in the acquired- land | 


| category. . Under the circumstances, the Stanford application cannot. 
justifiably be regarded as the proper application which could have 


‘ : gained. for Mr. Stanford a preference right to an oul and gas. lease on. | 
a ‘the mineral deposits of the landin question. 


_Assuming,. without deciding, that the letter of. Ji anuary 10, 1961, “ia | 


7 ‘ he: Bureau of Land Management. from Mr. McKenna, pointing out a 


- that the Stanford application was intended to cover public land, was: es 


ee ; sufficient’ to remedy the defectiveness of the application-in this respect, aa 


| . it is necessary to look at the conflicting application :- filed by Mr. Koch. | 


ee on October (ay 1948, to determine whether it E Justified the i issuance of a ia 
Mee Tease to him. : eee ee a 


a © Ooanioe - ‘noploration 1 Co. Yy. Gray. Hagle Pneecn oe 00., 412 Fea. bes 13 (1901). _ «i 
8 The omission of .the more detailed land. description - specified in ‘the: acquired . lands. 


ae a ease regulations was not significant, as it was not mandatory. ; ashe 
. 8° The ‘place of. filing of the application. could. be of no. help in. Gterpiedig. its ‘hature, ; : 
since ‘public- Jand applications. in. Mississippi . (which has no. ‘district Jand office) ” ‘were-.. 


required to be filed” in the Bureau of Land Management, Washington, D.C. (48 CFR, 1946:. | 


5e8 a Supp., 192, neeNs as well as all acquired- -land applications (43 CFR, 1947 Supp. 200. oy 


a2 os, - APPEAL OF MAC EXPLORATION CO... yak Aeok 
| } | December 16, 1958 | | | | : 
Oddly enough, the Koch application, as discussed earlier, was in- 


vested with some ‘of the defects found i in the Stanford application. Its 
caption as an:application for a noncompetitive oil and gas lease on — 


_ vacant lands owned by the United States cannot be considered very 
i helpful, inasmuch as a noncompetitive lease can and could then be 
issued on either public or acquired lands, and the term “vacant land” 
has been earlier found inconclusive. Again; there is the failure to 
-specify statutory authority forthe. application. However, Mr. Koch 
listed only public-land oil and gas interests in the State. Under the 
line of reasoning set forth above with respect to the Stanford applica- 
tion, it was reasonable for the Bureau of Land Management to process 
the Koch application as covering public lands. Since the Koch apph- 
~ cation was reasonably identifiable, and was apparently proper in all 
other respects, it gained for Mr. Koch a preference right to a noncom- — 
petitive oil and gas lease covering such deposits in the land in ques- 
‘tion.t° Since such. a lease (BLM 016191) was properly issued to Mr. 
~ Koch as of February. 1, 1949, the action of the Chief, Division of Min- 


- erals, Bureau of Land ‘Management, in rejecting Mr. Stanford’s con- 


- flicting application (BLM-—A 014678) , Was proper. 
Therefore, pursuant to the authority delegated to the Solicitor bs 
~ the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
=F. R. 6794), the decision-of the Chief, Division of Minerals, Bureau 
Land Management, 1s atlirmed. : 
: | Cransnor A. Davis, 
Solicitor. 
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Contract Appeal—Untimely pee Mscotsidenation = ttotives! of Con- 
| tracting Officer—Delay by a i and Unliquidated 
Damages—Termination, | | 


A written decision of the contracting officer which is s sufficiently i fatormative to 
indicate that a request of the contractor has been considered and denied 
becomes final and conclusive upon the failure of the contractor to appeal to 
the head of the ‘Department | within the 30- day. period Pee a the 

_ contract. 

When the privilege of appeal is s lost iby inne to take a timely appeal, it may 

not be revised by a / request for reconsideration, even if reconsideration is — 

; given. ; . : 


10 The. Department does not: Gondorie the laxity exhibited by each. iiplicaat in the filing 
of his application. Similar situations should. be’ prevented, insofar as- public lands are. 
concerned, by the current regulations, which require the use of a special form in making. 
offers for leases. See 43 CFR, 1952 aD 192, bic . 
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‘Por the purposes of a contract, appeal, the: motives of 3 a: contracting officer in | 


a a 


the action. are: proper: 


~ Where’ a core- -drilling: ee: provides’ that re uae og utasier in. 


operations. incidental . to actual operation of the drills, including. fishing. for. . 


_ lost. tools, shall ‘count as’ “actual operation’? . of the drills. only, with the con-: | 
. traecting officer’ s approval, and further provides for the assessment of liqui-. ae 

; dated damages for each 8-hour shift. that the contractor failed to maintain _ 
7 the drills in’ “actual operation, ” it was proper for the contracting officer not a 7 
~ to count. as “actual operation” time. spent by the contractor i in fishing for tools: .. 


.. and otherwise reconditioning: for drilling a hole which. became. jammed. with 7 , 
Ae lost. tools because of the contractor’ Ss negligence... ‘Under. such: circumstances, : 
eat was proper . for the. contracting officer to assess liquidated damages for | 


such a period of time as would afford the contractor ; a reasonable opportunity aS = 


ors, to recondition the hole. oO 
When the’ contractor had ‘ianeseeeealiy’ etigazed. in| fishing: operations for “2 


approximately a month, cand it. was clear that even with prudent fishing nade 


operations, it might take a long, indefinite period of time to: clean: out a. 
hole for core drilling, the contracting officer was arbitrary and erroneous 


in requiring the contractor, at the risk of having the contract terminated, - | 
‘to recondition the hole by a specified date. When such order ‘resulted ~ 


in a-delay in the completion of :the contract; the Government is responsible : 
in part for such delay, and, therefore, ao damages. should: not be. 
. assessed against the contractor.. 

Where a contract: provides for its. termination if the contractor fails to per- 
form any of its obligations thereunder, it would be proper as a matter of | 
‘law to terminate the contract for: any breach of contract ; put the exercise ? 
of sound administrative discretion requires that a contract be terminated. 
only for a substantial breach and not for a partial and immaterial breach. 

_A claim for the rental of equipment, allegedly made idle because of the im- 
‘proper termination of the contract by the Government is in the nature of a 
‘claim for unliquidated damages which an administrative. official of this De- 
- partment has no authority to consider or settle. 


ADMINISTRATIVE DECISION 


‘This decision disposes of an appeal by a co- arr iis consisting 
7 of, F. W. McGray and J. L. McBride, doing business:as the, Mac.Ex- 
| ploration Company, Garrison, North Dakota, from findings of fact 
and decisions of the contracting officer, Geological Survey, » dated 

_ March 27, and April 25, 1958, as supplemented by findings of fact 
dated May.6, 1958, under contract No. I-gs-18575. ; . ra 
. The appeal, . which i Is. timely,*, concerns.a, contract for exploratory 7 


1 The. appeal . from the decision datea March 27, 1953, “was filed by. a otic the | 
Secretary ‘of the Interior, dated April 15, 1953, which was within the 30-day requirement 


~ for the taking of appeals -in ‘Thost. disputes eoncerning questions of fact ‘which is prescribed am ‘ . 
~ by article 9 of the contract. The. appeal from the decision dated April 25, (1953, as ‘supple- 


mented by. the findings. of fact dated: May 6, 1958, was filed by a letter to. the Secretary- 


7 of. the -Interior, dated. May. 12, :1953, which. was “within: the: 30- day - requirement for the | . 
taking of. appeals in disputes concerning: facts. as. to, the. causes (Of: tau eaten by: eRe, Gs 


paragraph ‘4: Ae), (ay of the popcicesone 
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| cane on Te Chief Oxide Exploratory Project, which i is Plecated 
within the Tintic Mining District, Eureka, Utah County, Utah. The — 
contract which was entered into with the Geological Survey on J une | 
93, 1952, provided for unit prices and various fixed expenditures, both. 
of which would ageregate a minimum amount of $70,000, and a maxi- 
mum amount of $105,000 (article 4 and Specifications for Core Drill: 
ing, paragraph 3). - - 

Notice of the award was eileds to oe contractor on J uly 8 1952, ; 
together with an order to begin work on or before July 15, 1952. ‘The 7 
contracting officer, however, fixed the effective date of the commence-. 
Inent of the contract as of a uly 24, 1952, in order to allow :the con-. 
tractor 14 days to begin work after receipt of the notice. Drilling was 
commenced on July 29, 1952.2 | 

~The purpose of the contract was to obtain for the Government: cer- 
tain geological information by means of rock cores, drill cuttings, and 
sludges taken from holes drilled from the surface by the contractor.® 
(Article 20, and Specifications, paragraph 8. ye : 

The drill holes fell into two categories, shallow and deep, involving 
the use of “light” and “heavy” drills, respectively. (Specifications, 
paragraphs 2and 5.) The shallow holes were to be drilled to a max-. 
imum depth of 500 feet while the deep holes were to range from 1 5000 
to 2,500 feet, and possibly 3,000 feet. Most of the shallow holes were 
to be drilled at angles other than vertical, while the deep holes were to 
be drilled vertically. (Specifications, pataeraph 9.) The contractor 
was required to furnish all drilling and auxiliary equipment, mate- 
rials, and supplies necessary for his work, including one light and.o one 
heavy core drill, as required. (Specifications, paragraph 5.) _ 


2The earieeaet provided that the ‘contractor shall ‘commence the operation under eotieact 
within 14 days.after receipt of notice. (Specifications, paragraph 4 (a) (1).) . However, 
although the eontractor did not commence work on the contract until July 29, 1953, a week’ 
after the date. which would be fixed under the terms of the contract, no liquidated damages 
were assessed against the contractor because originally the contractor. was the second: 
lowest bidder and had assumed that the BR. J. Longyear Company, the lowest bidder, had 
been awarded the contract. (Tr. 380-381, 641—643:) . However, on June 17, 1952, the > 
contracting officer. telephoned the contractor that the Longyear Company had been excused. 
by the Comptroller General, and that the contract might be awarded to the Mae Explora- 
tion Company as the next lowest bidder, (Tr; 83-91, 640-643, 663-666, 794, 814-819; © 
memoranda for record, one dated June 17,.1952, and the other undated, pp. 297-300 ; letter. 
from contracting officer to project supervisor dated oven 22, 1952, Government. file, Bp. : 
14-15, 297~300 ; also see Tr, 632-635.) . : 

3 Article 20 of the. contract reads as. follows : a 

.“Pyurpose—The purpose of this contract is to procure for the Govemimant partata geologi- 
- ¢al information and rock cores. No construction work is included in the services provided: 
for in the specifications and the contract is not to be considered a cons uction contract.” = 

- Paragraph 8 of the specifications provides that : 
+ “Performance of the Work. All work shall be factoenied with: the piderstanaine that’ 
the objective is to secure accurate samples of the formations penetrated ‘and. shall be | 
directed ‘to ‘this end.. The Contractor shall make every effort to secure the ietont recovery 
of: Ors, cuttings and (or) sludge commensurate ‘with good practice.” 
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z The fe oe hele Pepe OXe5A. 4 was aarited ie the contrac : 
tor toa depth of 848 feet with a Failing 1500 Heavy Duty drill. On 


Mar ch'1, 1953, a° Longyear Master Straitline drill, which had been pur- ~ a 


chased by: the contractor, was substituted for the Failing 1500 Heavy _ 


en, Duty drill for the drilling beyond 848 feet. because. the: contracting 7 4 
_ officer had decided on November 20, 1952, that’ the Failing 1500 Heavy 
Duty « drill was inadequate for deep-hole drilling. On March 3, 1953, — 


oe after the -deep- hole-had been drilled. to..a depth: of 891. feet,.the casing _ 
| _ dropped. into the hole. Drilling was discontinued on ‘March 5,and) 
- from March 6 until April 97, the date of the notice of termination of -— 


the. contract, the contractor unsuccessfully engaged i in “fishing opera- sy 


~ tions” in’an attempt to remove.the casing and drill rods, lost bits and _ 


a fishing tools, which were also lost, and. thus recondition the hole to . 


i permit a resumption of drilling. 
-, On March 27, the contracting offidar issued a ‘anding of fact in which 
he found that: “the unsatisfactory condition of the hole has been 
brought about by the negligence and unworkmanlike performance on : 
the part of the contractor.” *> | 
The decision of the contracting officer dated March oT, 1953, required 

the contractor to recondition the drill hole, ‘designated OX25A,. for 
the resumption of drilling by midnight, April 10, 1953, and stated also 
that failure to recondition the hole, as required, would result in termi- 
_ nation of the right to proceed under the contract. The contractor was - 
also notified that the rental payment would not be made and liquidated. 
damages would be assessed against the contractor from and including 
‘March 6, 1953, in accordance with the requirements of parag raph 4 (c) | 
of the specifications. 5 By a letter dated April 10, 1953, the contracting 
officer extended the time for compliance with his Galea in the findings 
of fact dated March 27, 1953, until midnight, April 17, 1953, or until 
such date as may be necessary for the contracting officer’ to study an 
advisory report to be prepared by two consultants retained by the Geo- — 


i logical Survey and to.take appropriate-action thereon. 


The two consultants, Ray G. Sullivan and Stanley Jerome, sub-" 
mitted a joint report dated April 22, 1953, which concluded, among: 
other things, that the contractor would not be capable of deepening ; 

Pa the drill hole, designated. OX25A, to a maximum depth of 3,000 feet, 
the permissible limit under the contract and the depth to which ap- 


ee | : parently the Geological Survey intended the hole be drilled, ‘The joint . 


ieee. | 4 Another Geen ‘Hole: OX25, haa been drilled, but it was Gecinted a lost hole and cba! ae 


-° doned. at 570° feet because it -was not: straight. A new. hole,. OX25A, was drilled. by: the =. | 
-. contractor. to the. depth of OX25 at. the expense of. the: contractor. . (Tr, 263~265.; letter — ak 

“from project supervisor to contractor, dated January 8, 1953, Government. file, p. 70. ee 

_. 5 Phe text of: the finding was read into the record of the hearing. (‘Tr. 285-287. ye 

~ 8 'The- pertinent Porton of this provision: is: ancted in, a. Subsequent et of. this: deciston. tg 2 3 


IB 245.1 
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report, ace stated that although the eondion of the hole resulted. 7 

from unworkmanlike performance, the consultants believed that the 

contracting officer should have made his notice of liquidated damages 
: elfective as of March 27, 1953, and not retroactive to March 6, 1953. 

_ Following the receipt of the joint report of the consultants, the con- 


tracting officer made findings of fact dated April 25, 1953, in which he 


declared that the contractor was in default on the contract for the 
following reasons: ( 1) the contractor had failed to recondition drill 
hole OX25A as required by the findings of fact dated March 27, 1953; 
(2) the contractor lacked suitable and effective equipment and sufficient 
tools, materials, and supplies; (3) the contractor’s performance under. 
the contract was inexpert and unworkmanlike; (4) the contractor took 
inadequate safety precautions ; (5). the éontractor’ S supervision was _ 
inadequate; and (6) the contractor incurred unnecessary costs. At - 
the same time, the contracting officer transmitted to the contractor a 


-- notice dated April 25, 1953, which terminated the right of the con- 


tractor to proceed eth the none under the contract, effective at mid- 


night of the date. of receipt of the notice of termination, which 0. a 


: April 27,1953. | 
The attorney for the sonteantons in a letter dated April 30, 1953, re- - 
quested of the contracting officer additional findings of fact in the form 
of answers to five specific questions raised by the attorney, which would 
_ state specifically the complete grounds for the termination order. The | 
_ contracting officer acceded to this request by a letter dated May 6, 1953. — 

_. At the request of the contractor, hearings were held between June 
10, 1953, and June 20, 1953, inclusive, before Theodore H. Haas, an 

| attorney, designated by me for that purpose. The hearings took place 


in the grand jury room of the Federal Building, Salt Lake City, Utah, — 


- approximately 100 miles from the drilling site. The attorneys for the 
contractor were given access to the files submitted on the appeal by the 
Government, which included two notebooks kept by the project super- 
visors. Exhibits were also filed in the proceedings by both parties, 
including seven boxes of sone which were taken from drill hole 
OX25A. me oe | 
The documents and briefs submitted by both parties and the tran- 
script of the hearing comprise a voluminous record from which I have 
culled the following additional contentions of the parties which I 


_. regard as important to. the issues involved in this appeal. The con- _ 


| tracting officer maintains that the performance of the contractor in 
drilling and obtaining core was inefficient, unsafe, expensive, inexpert, 
_and delayed excessively; that the Government was unable to attain its — 


oe 242 DECISIONS | OF. THE DEPARTMENT OF. THE, | INTERIOR, (64 1. 1D oo 


‘uisediual objectives ‘that Tele OX25A, ‘the first dep hole, i is in an ae 


ent ae unworkable condition because of the inexpertness and negligénce of... 
the contractor; that the contractor spent his working time from March be 
6 to April 7 1953, in ineffectual and unworkmanlike attempts to re- 
condition: the. deep hole; and that the contractor gave additional  __ 
7 ‘evidence of his inexpertness by failing. to ask the Governiment for pee 
-. permission to abandon the deep hole. ee : Se 


The contractor, on the other hand; ‘maintains that despite. ths’ fact - 


. that drilling in the Tintic. mining area is most. difficult, it extracted = 


~~ from the ground i ina short time over 1. ,000 feet: of core of. which only 7 


| - approximately 150: feet are in evidence ; that the dr illing costs charged. | 
_to-the Government were not greater than the. average costs” paid tor = 


Ee drilling under the same conditions: that the contracting officer errone- : 


‘ously ordered the contractor. to. purchase the Longyear drill for deep — 


fe ‘drilling i in lieu of the Failing 1500. Heavy Duty drill which was ade- _ 

-. quate for this purpose; that the hole OX25A became. clogged because 
~. .. of the unsuitability of the newly purchased drill, and not unworkman- — 
like’ ‘performance; that the contracting officer ‘and his aides did not 

ae properly assist and cooperate with the contractor; and that-the.con- 


: tracting officer was influenced ee tmproper motives in terminating g the 7 
contractor’ S right to. proceed. — | _ 
The contractor. asked that ‘Jiquidated ‘damages, oie oo salle % 


ae “penalties” . imposed under the contract should be remitted; ‘that rental — 
ae - for: ‘the. equipment, should be paid for-the period. of time since the ter- 
-. mination of the contract; that all. payments due to the contractor up 


ae _ to’ the termination of the contract, including 1 the footage and rental, vee 


- hy be paid; and that the notice of ter mination. should a set. t aside, (tx, . ; - 
eo PP 1292-1298 2 Appellants ty brief, oP: a ee ee Pe ee 


- Before’ aoading the jnorits of the fridings of fact, involved in’ this 


appeal, T shall dispose of two issues raised by the contractor. I refer _ 
_. to the decision of the contracting officer dated November 20, 1952, as 
corrected by the letter of November 28, 1952,” notifying the contractor 
that deep drilling was scheduled to begin oa December 12, 1952, and _ 
_ directing the contractor to.replace the Failing 1500 Heavy Duty drill a 
> by that date with an acceptable heavy duty - rig pupicte with all neces- 
= sary equipment for the deep hole dr illing. © | 
The record shows that the contractor had been. outed i fis con- 


. ane officer prior to the writing of these letters that the Failing | 


ee 1500 Heavy Duty drill. was not suitable for drilling the deep holes to be. : 


oe ome 7 7 The correction: was: with: eeaneeb. to the. examples given of an. “acceptable heavy ee — 
_ ecunite unit’. which ee contractor might ‘use ror the oe holes, - - Also’ see Tr, 144. 
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required. under’ the contract.® Moreover, the contractor stated i in a 
letter dated: December 1, 1952, that although it believed that the equip- 
toent: presently on the job (the Failing 1500 Heavy Duty drill) met 
the contract. specifications, it would comply with the requirements in 
the letter dated November 20, 1952.°° In fact, the contractor was aware 
of its right to appeal from the decision of the contracting officer, and | 
itchose not to exercise this right.. (Fr.385-389.) 

Subsequently, the contractor purchased a Longyear Master Strait- 


line drill, which was approved by the contracting officer for deep-hole eae 


drilling by a telegram dated January 31, 1953, and which was in use 
in drilling hole OX25A from March 1, 1953, to March 5, 1953 (Tr. 
249). Such actions, in conforming to this eres rather than filing an 
appeal from it to the Secretary, constituted acquiescence on the part 
of the contractor in the decision of the contracting officer. 

_ The first time the question of the adequacy of the Failing. 1500 | 
| ‘Heavy Duty drill was raised by a written appeal to the Secretary was _ 
in a letter dated May 12, 1953, which was several months after the 
_ contractor had been enformied4 in writing by the contracting officer that — 
the Failing. 1500 Heavy Duty drill would not be aveqnane x for the deep- 
hole drilling. . 

The written decision of the contracting officer, which was received 
by the contractor, was sufficiently informative to indicate to the con- — 
‘tractor that his request for permission to continue to use the Failing © 
1500 Heavy Duty drill for the deep holes had been considered and — 
denied by the contracting officer and that the decision made thereon was 
final: Hence, the failure by the contractor to file an appeal from. the 
decision of the contracting officer within the 30 days prescribed. by 
article 9 of the contract is a jurisdictional defect, which cannot be 
_ waived by the Secretary, Solicitor, or any other administrative officer 


§ The contracting officer stated that be advised the contractor against sending the i Failing 
‘drill on: the’ ground ‘that. it could not be used to. drill the shallow-angle holes and that it 
was inadequate for the deep hole drilling (Tr, 635-637, 652-655, 661-664). Mr. McBride 
stated that he was informed by the contracting officer on July 17, 1952, that the Failing 
1500 Heavy Duty drill was unsatisfactory for heavy core drilling. See Tr. 185-6, 369-378, 
653-655; and memorandum of contracting officer dated August 7, 1952, Government file, 
p. 301. The Government contended that though the Failing 1500 ‘Heavy Duty drill might 
reach the required depth, the draw-works and rotating speeds of the bit were insufficient 
to efficiently cut and recover acceptable core; while the contractor maintained that there 
was a dispute in the diamond core drilling industry regarding the relative merits of low 
and high rotation speeds (Tr. 227-229, 482, Baa 1203-1205, 1219; van BEDOTS pp. 
5-8 ; Government file, pp. 208—211). 

s On December 5, 1952, the contracting officer replied to the soe a ie ‘the contractor’ g 
letter which added a comment regarding the adequacy of the Failing drill. The contract- 
‘ing officer affirmed his decision in the letter of November 20, as supplemented by the letter 
of correction dated November 28,.1953, and stated that in the opinion of the: Government 
““‘seceptable and efficient operations in the deep holes cannot be assured with a Failing ~ 
drill and rigs now at the site of operations and will not permit the commencement of the. 
deep holes with this equipment. * The project supervisor sent the contractor a letter dated 
- ‘January 28, 1958, stating that the Failing 1500 Heavy Duty drill is no oe satisfactory 

‘for. ee) hole OX25A. (Tr: 274-275). 
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o ort the’ “Depantinents Tas oe Works, ie CA-169 (Jane 
11, 1952); 7.0. Boespflug. Construction Co. et ale, CA-155 (March Dyas 


| 1952). ‘Consequently, the. contracting officer’s Gee on the inap- — | 


a _ propriateness of the Failing 1500 Heavy Duty drill for drilling deep 


: ce holes under the contract: became final and conclusive when an appeal “s . 
was not. taken by the contractor within the 30-day period pee Pee 


: by. the:contract for such appeals, 
The appeal. privilege, ‘once: lon may a be revived by a and for 


aa reconsideration, even if reconsideration i is given. For a list of admin-— 


te istrative decisions to this. effect, see Austin, Digest Of Decisions, Army 


- Board of C0 ontract Appeals, 1942-50, Dp. 24. ‘Therefore, i in the absence, es - 


of anything in the record indicating’ that the. appellant was prevented 


a or misled by an act of any representative of the Government from tak- ~ 

_. ing its appeal to the Secretary, the contractor’s. right toa considera- os 
a “tion by me of the determination of the contracting officer dated. No- 
vember. 29, 1952; was lost. because of the contractor’s failure to give 


pe. timely aetiee. of, an appeal.’ Moreover, the issues involved in ‘such 


determination may not be revived because the Government, states as a _ 
basis for its termination notice.the delay by the contractor in effectuat- 
ae, ; ing the final order of the contracting officer from which a timely appeal oa 
_ was not taken. ' es 


~ The question of a cnet ee feeatea the Sonnac olficse ci ‘ 


; is making his decisions should not be considered i in determining the issues | . 
of this appeal. Accordingly, it is concluded that, for the purpose 


ara actions are le a ae 


| of this appeal, the motives ofa Government official in taking any action — - 


in regard to this contract a are immaterial, ae > long a as s the grounds for the =: 


7 om _ 


7 “The first’ issue to be dietenaied on appeal i is bother in eouneetion . 
| oun hole OX25A the contracting officer in his finding of fact and de- | 


cision dated “April 25, 1953, properly assessed liquidated damages = e 
against the contractor and ceased. payment of equipment rental from | 
and including March 6, 1958, to eae % 1958. Specifically, t the fous - 


tt acting officer stated that: 


- As of this. date the. drill Hole: designated as OX25A. has not beer cleaned ¢ out of. | 
all metal in the hole and conditioned in. such a manner. as to provide resumption 


of continuous and efficient drilling. Operations: from. March 6, 1953, down to. . 
date including fishing operations will not, on account of negligent operations and 
-. -unworkmanlike performance, count as actual operation of the drills. No rental ae 


. shall be paid and. liquidated damages will be. assessed. 


3 . In. additional findings 0 of fact dated a Ms | 6, 1958, the contracting o of = > 
cer stated as follows: . : | 


: Tt is. the contracting officer's 8 contention that the unworkable condition of Hole 
3 ee . OF on March 6, 1958, was caused by 1. negleet ¢ on 1 the cart of the Peleg! >: 
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to secure the BX casing at the surface with casing clamps, and 2. continued drill- . | 


ing after the casing had: dropped into the hole. This occurred on March 8 and © | 


the contractor has spent his working time from. March 6 until April 27 in un- . 
effectual and inexpert attempts to clear the hole. 


. In determining the propriety of the assessment of liquidated dam- 
ages and the refusal to pay equipment rental subsequent to March 6, 
it is necessary to examine pertinent provisions of the contract. Para- 
eraph 4. (a) (8) of the specifications provides as follows: | 


- The contractor shall, when required, maintain in operation not less than two. 
drills not ‘less than one 8-hour shift per drill, per day, not less than fwe days per. 
week, * * * PROVIDED, that with the approval of the Government Project. 
Supervisor * * *, or the Contracting Officer, time necessarily consumed i in opera- 
tions incidental a actual operation of the drills, including fishing for lost tools, — 
making repairs, and moving from drilling site HO: drilling site, shall count as 


Zz actual operation of the drills; * * *.. . 


The liquidated damages provision of the contract 1s contained | in 
% paragraph 4 (c) of the specifications. That provision states that: 


‘It is agreed that it will. be impossible to determine the actual damages result- : 
ing from the Contractor’s failure to commence the work or to prosecute the work 
- continuously as provided herein, and in lieu thereof and in addition to any excess 
costs provided for in section (b) of this article, the contractor shall pay to the 

Government as fixed, agreed, and liquidated damages the sum of $20.00 for each 
day of failure to commence actual drilling operations within the time provided 
and the stim of $20.00 for each 8-hour drill shift or fraction thereof in excess of | 
two hours that the contractor fails to maintain each drill in actual operation as - 
required and the contractor will not be paid rental for that drill shift. 


In view of these provisions, it is quite clear that during the time the 


contractor was engaged in the “fishing operations,” i. e., March 6 until — 
April 27, the contractor was properly assessed liquidated damages and _ 
not paid equipment rental only if it can be said that the contractor dur- . 


ing that time failed “to maintain each drill in actual operation” (em- . 
phasis supplied). At the termination of the right to proceed under 
the contract, after weeks of fishing operations, the hole still contained . 
lost material which would prevent drilling and deepening of the hole 
and the procurement of core to the required depth (Tr. 638-640). 

It is obvious that proper drilling for core could not, be performed 
by the contractor unless the hole was reconditioned, and that such 
reconditioning required fishing operations. Clearly, therefore, the 
contracting officer by ordering the reconditioning of the hole did not 
necessarily decide that the time consumed. in fishing constituted 
“actual operation” of the drills within the meaning of paragraph 4 (a) 
(3) of the contracts Moreover, it is my opinion that the evidence 
shows that the jamming of the hole resulted from the contractor’s | 
“negligent workmanship — (Tr. 27 8-989, 511-515, 555-556, 569-572, 


sues 900-902, 1092-1093, Of Tr. 306-808). ‘Therefore, the con- cae 
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ea ober quite roped Sithheld: he epee. to counting: the ate 


time: consumed i in: fishing operations. on: hole OX25A. as actual: opera-_ ~ 
ie tion of the drills. It: sage follows, therefore, ee Pande he 


Beye 


a : assessed ‘pursuant to. paragraph 4 (c), supra, of, the ee = 


? Likewise, the contractor. would: not be entitled, pursuant to. paragraph. ‘ . 


ee (a) (3), supra, to equipment. rental. commencing on. that: date." 


ee It is. my further opinion, however, that liquidated. damages: for: the | — 


Pent : delay caused by fishing operations were properly assessed from. March Bate 


- 6 through March 27, 1953.. On March 27, 1958, , however, the. contract- 


a ‘ing officer issued a “further finding: of fact which required the-con- 


| ; . tractor to recondition the hole on or before midnight of April 10, and - 
* stated that a failure: to do so. would result: i in the termination by the Se 


~- Government of the contractor’s right to proceed. under the contract... 
. There is conflicting evidence with respect to whether the eonumetor a 
employed customary methods and equipment in carrying out the fish- 
ing operations and with respect. to how skillfully and effectively the 
operations were performed. (Tr. 218-290, 308-309, 328-330, 346-347, 
849-350, 514-576, 598-605, 891— 892, 1343-1344.) “There | 18, alos dite” 
ence of opinion as to how much material was removed from OX25A 
and how much material remained:in: the deep hole.at the time of.the — 
termination of the contract (Tr. 309, 845-346, 568; 918-924. 999-1018). 
_ The two Government consultants concluded in ‘their report that it 
might take days, weeks, or even months to complete successfully the 
: fishing operations. (J oint Report, p. 4, Government file, p. 212.)° Cer- 
tainly, however, the consultants made ae estimate on the supposition 7 
that such fishing operations would be efficiently performed. Conse- 
quently, it is my. conclusion that the finding of fact of the contracting 


officer’ dated March 27, which required the contractor to recondition . 


~ the. hole by a. specified date at the risk of having the contract termi- 
ee nated, was unwarranted and. arbitrary. | | 
| ‘Although the argument is not explicitly made = the Gévernient, | 
~ perhaps the requirement that the contractor recondition the. hole by. a 
specified date was motivated in part by a desire on the part of the con- _ 
- tracting officer to watch the proficiency of the contractor in fishing 


~ operations as ‘an additional test to determine whether the contractor 

lacked the technical ability to secure adequate core from the deep holes. are 

It seems to me that even if it be assumed that this objective was par- 
tially responsible for the Government. order, it could not be justified a 


10, It ‘should. be noted that. paragraph 9 of the ae essne provides: as. ‘ellewes a “Loat 


Holes. The Contractor shall receive. no compensation for holes: lost before. the desired ey . 


Bs depth | has been attained, and he must bear. the. expense of. pulling the casing. and: plugging: 


_.° the same, ‘as well as moving his equipment ‘to the site of the next: hole, ‘PROVIDED | how- .. oes 


ever, that if the hole is abandoned’ by order. ofthe Project Super ttson ithe: Pontractor: shall. 7 
“see che paid in ‘full aah all toe drilled in the abandoned hole. an ee 
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on that basis. It appears to me arbitrary and erroneous to compel the 
contractor to engage in fishing operations-at his own expense in order 
to assist the Government in a determination as to whether the contract 
should be terminated. For the foregoing reasons, it seems to me clear 
that the Government, by virtue of its arbitrary order, was at least par- 
tially responsible for the time lost after March 27, 1953, in the'conmi- 
pletion of the contract due to the. pr ploneenon of the fishing opera- 
tions. | 
~ The Court of Claims stated in s un Siiphudding Co.v. United States, 
76 Ct. CL. 154 (1984) : : 
_ he rule is: well Settled that where both parties are casnoaaiie for the delay 
-in-completion’ of the contract and it is impossible to ascertain the true balance 
by setting off one against the other, no liquidated damages can be assessed. | 
See also Needles vi United aaa 101 Ct. Cl. 535, 622 (1944), and « cases’ | 
_ cited therein. 
The contract pr évidks foi a schedule of anit prices fox seulovatorye 


drilling which includes a base rate or rental ranging from $300 to $675 


per calendar week, depending on the type of drilling unit used inthe 
exploratory drilling work. However, no provision is made for the 
payment of rental for equipment made idle because of an order by the 
Government to the contractor not to proceed with the contract. Al- — 
though the claim asserted by the appellant for the rental of equipment 
may be computed, it is in the nature of a claim for unliquidated dam- 
ages which an administrative official of this Department has no author- | 
ity to consider or settle in proceedings of this type. Wm. Omap & 

Sons v. United States, 216 U.S. 494, 500 (1910) ; af oWaters & Bartlett, 
CA-196 (August 27, 1953) ; Arizona Sand and Rock Company, CA-165 
(July 25,1952). Therefore, irrespective of the merits, the contractor’s 
claim to: i paid rental for equipment during the re of time which 
has elapsed since the termination of the contract constitutes a claim: 

beyond the scope of this appeal. Of course, contracting officers are 
authorized to execute termination agr “sarnents with contractors within 
_ the authority laid down by the Comptroller General. 18 Comp. Gen, 
826 (1939). 

- Accordingly, although officials ae this ‘Depar tment do not have any 
authority to waive the imposition of liquidated damages on equitable 
grounds or to remit liquidated damages properly assessed," I conclude 
_ that such damages should not be assessed against the contractor for 
delays caused by Government officials Reren the contractor from 
performing his contract: 7 , 


- * D.Rodarmet Plumbing: Co.,; , 61: i D. 122. Riga keyame ine Co. Vv. United States, | 
Ca eS ere aer aoe eG te eS 4 Ge oe eae 
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mo . * Recondingly, the 5 ndings of fact and scion of the ‘contindting a? 
=a - officer’ concerning the hole | designated ¢ OX25A. should be modified as ae 
| - follows: oe oe 
a Ps - Liquidated: denies: Should: be assessed. only for the © period from 7 
Sek March 6 through March: 27, 1953. a 


0, The ere issue .n ala erie is crhatiee the « ienteietne offiéer me 
7 yes was: ‘justified j in his decision dated April 25, 1953, in declaring thatthe 

contractor was. 1n default on the contract. als in.terminating the.con- 
-tractor’s right to proceed with the contract. The Government’s power - 
to terminate the contract is set forth in the first, paragraph of para- 


raph 4 (b): of the specifications which reads in pertinent, part: . 


“Should the Contractor default in any of his ‘obligations: under this contract, 


the Government, subject to any conditions. provided herein, may. at any time by 


_ written notice to. the Contractor terminate his ment to ‘proceed with the work 


under this contract. 


‘The essence of the reasons for ihe Gand ot the conmeane officer 
is that the contractor lacked. the skill, technical ability, personnel, and 


- equipment to perform the contract in an expert and workmanlike man- 


ner, and,. hence, that it has failed to fulfill the objectives of the con=. 
tract. ‘Such a failure would certainly constitute. a condition of the cor- 
tract, which. would justify termination even in the absence of para- — 


- graph A(a) (2). of the specifications, which requires ° that “the Con- 


tractor shall at. all. times prosecute the work diligently, expertly, and : 


continuously as herein provided, and in a workmanlike manner, and 
‘shall at all times conform to adequate safety precautions.” -Accord- 


ingly, if I sustain this conclusion, there is no doubt that. the order of © 
the contracting officer terminating the contract should be-sustained. — 
a tea See 8. Dd, Guggenheim v. United States, 61 Ct. Cl. 571 (1926), certiorari = 
denied 273 U.S. 704; Vol. 2, Restatement, Law of Contracts, sec. 397; , 
BBL R.A (N.S.) 539, 30 Le R.A. (N.S.) 1202; 66 A.L.R. 1434 
~The contracting éfftcer j in the findings of fact. which were attached ie | 
the notice of termination dated April 25, 1953, as supplemented. by | 
additional. findings dated May. 6, 1958, ee listed eight reasons in sup- 
C= 42 port of his conclusion that the pontrncior ‘was.in default o on the con- a 
| on tract. Each of these reasons will be discussed seriatim. 7 


| -Funpiva No. 1 


ea The firsts reason is that the contractor failed: to rabondition. drill hole 2 4 
eo —OXI5A- as required’ by the contracting officer’ in-his decision dated 
On fol March 20, 1953. oe facts which gave rise to the condition of this a 
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hole are summarized i in my discussion of the first issue of this appeal. 

‘The Government in the brief filed after the hearing on this appeal 
states that the contractor should have been able to recondition the © 
hole, and, in addition, the Government contends that the contractor 
should have abandoned this hole (pp. 2-3). The contracting officer in 
jts decision dated March 27, 1953, required the contractor to recondi- 
tion drill hole. designated OX25A and gives as its first’ reason for de~- > 
claring the contractor in default the contractor’s failure to recondition 
the hole. It seems unreasonable for the Government to contend now 
that the contractor should have abandoned the fishing operation which 
it was conducting by order of the contracting officer under the threat 
of having its contract terminated if it did not Ope. the order. 


-Fixprnes Nos. 2, 3, AND 4 


Findings of fact Nos. 2, 3, and 4, which are given as reasons for 
declaring the contractor in default, will be discussed. together. Each 
of these findings is directed at the excessive loss of time in the perform- 
ance of the contract, because of defective or insufficient equipment and: 
supplies. . Finding No. 2 blames the contractor for the loss of 55: 
days in the drilling of the first deep hole to its present depth of 891 feet 
because of its delay in securing a suitable heavy drill. Findings Nos. 2 
and 3 charge the contractor with loss of considerable time because of 
the making of repairs and waiting for replacement for parts of the 
contractor’s equipment, and because of insufficient and substandard 
tools, materials, and supplies and makeshift and naa substitu- 

tions therefor. ae 
| Paragraph 5 of the specifications provides that: 


‘The. Contrattor's: equipmént and supplies. shall be such | as is necessary and’ 
proper to’ ‘perform the. work specified, : Ste | _ 
* . oo ; x ae a Ps * 
' The Government may, at its option, inspect the Contractor’s equipment, or any 
part thereof, at the drilling ‘site ‘OF elsewhere, and if it or any of it is not, in the 


Government’s opinion, sufficient. or’ satisfactory for the purpose, the Contractor 


- shall immediately make it sufficient and. ‘satisfactory to the Government or re-. 
place it with equipment. that i is sufficient and satisfactory. 


- It is undisputed that. at the outset the contractor lacked faces a 
. terials! and- stipplies, andthat this-deficiency had been: mniedind: at 
least partly, at the time that it. received the termination. notice.** The 


a ‘Counsel for the Government: stated at ‘the hearing. that Finding No. 2 went solely: to. 
the amount of time that it took the contractor to furnish suitable equipment. (Tr, 24.) 

i. 18 Witnesses Irvin D. ‘Greenhalgh and Ed P. Hannifan were called by the: Government. in 
order to cover the inadequacy of the ‘drilling equipment and safety standards adher ed- to: 
by the contractor during the early period of the contract (Tr, 25). Mr. Greenha! ch was: 
employed by. the | contractor for the drilling operations between July 29 and September . 
20, 1952. Mr. Hannifan similarly was employed between July 29 (Tr. 25) and November 
14, 1952 (Tr. 50). See also Tr, 26-43, 46-48, 55-58, 65-77, 97, and (811-849, which 
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contractor: states that it: subsequently, seine a. regular ' source. of sup- ef 
plies for equipment. . (Tr. 454-456.) Although the contractor had . 


7 ~ continued at times to use-makeshift.and improvised. tools, liquidated 7 
7 damages have been. imposed 4 for the loss of much of-this time due to the = 


repairs of equipment and the securing of tools, materials, and supplies a 
(Tr. 110, 133-134, 141-142, 311-827, 382-385, 644-650; opinion of con- 
~ tracting officer, dated December DB; 1982; Government file, pp. 54-85). 
Moreover, the record does not contain any evidence that the contractor 
had failed to obey any order, issued during a. period of. several weeks 5 
- preceding the issuance of the termination notice, that it. secure any — 


a specific tools, equipment, materials or supplies... This appears to be — 


an inopportune time to. terminate a contract. after the contractor, at the | 


-Government’s request, had purchased a new drill for deep drilling a 


| | and after it had been utilized for only a few days.* I conclude, there- 
- fore,.that.the. delay i in purchasing a new drill was not. a-material breach 


of. the contract which would justify its termination. For these rea- ‘ 
~~ gons,. I. conclude. that the delays. caused. by the lack of suitable | equip-_ 


- ment. (Finding No. 2) ; defective equipment. (Finding No. 2s and in- 
‘sufficient, tools, materials, and supplies (Finding. No. 4); are not suf 


ficiently : substantial to, warrant termination, of the contract, at this i. 


time. 
| | Frxorne No. 5. 


ra “The ‘ath ‘fag of ‘fact: is ‘that: the’ donitracto®’ ‘took: eiahdequits 7 
7 Safety precautions, Paragraph. 4 (a) (2) ‘provides in’ ‘part that 'the. 


“contractor *! * * shall at all times ‘enforce. adequate safety: ‘precau- ae 


; tions.” It is undisputed that there were five accidents | during - the 


course of the job, and that the most serious one was a fall by‘a-diiller’s 


_ helper from a derrick tothe working deck; while he was being hoisted . 


_ to the top of the masthead. At that timé there’ was no way of as¢end-' ; ‘ 
2 ‘ing to the masthead by. ladder.. A ladder.was subsequently. installed. 
(Tr. 332-383, 426-431, 460-461. we ‘The fact: that.at: Teast,..5: ,accidents. Se. 


occurred in. scan requiring danger to-workers, does. not; by : itself, show: 


the ‘inadequacy ofthe safety: ‘precautions’ ‘taken-by the: contractor. ce oa 


Some accidents usually happen « on work of: this kind. “( Tr. 599-600.) 
‘However, the record: doesnot ‘give: any pasis: for: comparison between 


ig ~ the- hiuiber of accidents which: have occurred: on this job and. those'on! : 
other comparable jobs: * According: to the joint: report-of: the'Govern- — 
ment’s. own, rconsoltants the. sontractor’s, , Qpexationss on oe p whole, ee 


S Bete 


and: supplies... The. contractor moved, its, : equipment to: the aritling. site. ‘on or about "Tuly. : 
— 24, 1958. _Also see footnote 2, supra.. 


- Me The contractor stated, that; the Totes Master. ‘Straitline was. purchased at a. cost. of oo 
a $12; 500. (Tr. 272-278), delivered On. satesaea 28, 1968, and. ‘operated: beginning on. 2-Alareh Te. 


| ay 1953 (Tr. On 2T8).. 
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have not been abnormally unsafe. (Joint Report, p. 9; dGovetumuatt: 


file, p. 207; also see Tr. 330-338.) For these reasons, I conclude that 


the: vidlation of paragraph 4 (a) (2).by the contractor, in the early 
stages of contract performance, which were remedied ‘subsequently, | 
was: not a sufficient oh for terminating. contract at this tame. | 


| Finvive No. 6 


Finding of Fact: No. 6 charges the contractor with inefficient, un- 
workmanhke, inexpert and ineffective performance since the begin- : 


ning of the pro) ject,1® because it employed unworkmanlike methods and 


procedures j in eae casing, fishing, and other operations which have ae 
resulted in crooked holes, stuck casing, and the loss of expensive 
equipment in the holes, and that it failed to produce representative — 
core or cuttings in the desired critical sections of the deep hole OX25A. 


The object of the contract is to secure core drillings and cuttings. _ 
However, in considering the amount of core obtained by the contrac- - 


tor, the difficulty of core drilling i in the Tintie area should. be given 
: weight (Tr. 276-277, 371, 458—459, 502-505, 578-579, 585— 588, 592-593), 
1030-1033, 1190-1196 ; memorandum for. record by. contracting officer 
dated January 19, 1953; Government file, p. . 85). There is consider- _ 
able evidence in the reeord: both commending and. criticizing the con- 
| tractor for the core recovered i in the 24 shallow holes, each of which 
was under 500 feet in depth. ( Commendation: Tr. 110-111, 453, 795— 
— 796; Joint Report, pp. 2-3; Government file, pp. 913-214; masroranda, 
for pecan one undated, one dated October. 30, 1952, and one dated 


aS December 5, 1952; Government file, pp. 54-55, 304, 319, 339. Criti- 


 cism:' Tr. 121, 996-997. 274-275, 365-370, 390, 638-640, 965-968, 1061— 


1092, 1102-1104, 1141-1149: letter from project. supervisor to’ contrac- 
tor dicted ‘August: 4,°1952, ‘Government: file, ‘pp. 7, 10.) The main — 
‘criticism i in: the. ood of the core ‘recovered. in. the ‘shallow holes ‘ap= 
pears in the testimony at' the hearing by Dr. Thomas Seward Lovering, 
| geologist: of the Geological. Survey, who-maintained that’ core recovery. — 
from three out of the 24 shallow holes drilled: ‘by: the ‘contractor. was. 
_ inadequate i in certain: critical.areas to serve the. Government’s needs. a 
(Tr. 1141-1148). On’ the other‘hand, the joint report:of the consult- - 
ants: retained | by. the. Government concluded that. “The, contractor” s 


ter ‘than’ average for. the. Tintie area. hn this. he deserves and has ; 


5 The. contractor is dine charged with: failing: “to. dininfatte we equipment in workable ; 
condition with the result thait excessive delays’ have | been:‘ecaused by unnecessary. break- 
downs.” This charge is a: ee of aera No. 3; on — I ae aig made Be 
| ‘determination. oe | a oP eid SE Se 
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: ead commendation ee RD 6; oint it Report, Pp. 2-35 Government ae 


- file, pp. 213-214.) 7 
~~ Much of the core from hols. OX25A, the first deep hale drilled by. 


ues the contractor, is criticized by. the Governmant as fragmentary,. and 


in four placés there Was no core recovery for several feet. (Tr. 226-_ aoe 


tee O97 ; Government exhibits Nos. 4 and. 5.) Sludge recovery in some. of 


a the void. places was insufficient and there was no o-slndge recovery in ae 
- some of the other portions of the deep hole (éd.).: : 


“The imadequacy of the core recovery for hole OX25A, the first deop 


i ‘Fiols. drilled by the contractor, is due, according to ‘the Government, 


- partly to the inadequacy of the Failing ‘drill that was used. by the con- : 


~ tractor for all but a small part of the deep hole core drilling. In fact, = 
the Government. states that the core recovery from the deep. hole im- ee 


. a proved after the purchase of a new drill pursuant, to Government cee 


ue eae s. 


~The contractor n maintains that this difficulty i in securing core was ie 
= augmented by limitations imposed by the Government, and. lack. of : 


. assistance . from Coe officials. (Tr. 458-404, ATT ATS, a ; 
_ 499-500.) 8 he os 


-Ttis concluded, therefore, that although the contractor's s core anne 2 


a, ey might. have. been more expensive to the Government than might — : 


: . have been anticipated for the Tintic area, the recovery from the shal: 


a low holes was better than | average for the Tintic area. I conclude also ~ 


that. although the core in hole OX25A was: insufficient. and in some. e 7 


| parts. of poor quality, it would be unfair to hold on the basis of the — 


ee core recovered from one hole with two different drills, one anew ‘drill, oe 





a6 ‘The yemainder of the sentence eriticizes the excessive costs of. the contractor’ 8 | work. gan 
., The costs..per footage. of the. contractor has been criticized frequently. and cited as.an 
o, exemplification of ‘the low ‘efficiency of the drilling’operations’ (Tr. 638, 644-650; memo- 


vranda | for. the’ record and undated notes, Government file, ‘pp. 301, 306,: :812~814, 318, 339. . 


of.'Tr, 111-112). Another eriticism which does not’ appear in the findings of fact is the... | 


a failure of the contractor to: ‘Keep a-driller’s log and other: ‘records: requested. by the. ‘project i . 


"supervisor: and. “the © ‘Government. geologists” ‘Cre’ 11081111 <= “memorandum for the . record. oP ies 


= by R. L.. Grazier, project supervisor, dated Decembet : 18, 1953, p.-13. letter: by H. F.. 


. McFarland, project. supervisor, to. contractor, dated August 12, 1952, p. 2: ‘Government a 


_ - file, -pp.°7' and 351). ‘This. requirement. was in accordance with: paragraph. 5. (t) of. the. - P 
TAS age specifications, : -which reads as follows: ‘The Contractor. shall. keep. accurate records OL 2. 
Co. drilling: operations and shall. furnish- the. Project: Supervisor with B. ‘daily. report showing. 


ore “depth: of hole: at the beginning and ‘end: of each shift, size of hole, amount, Size and. position Ge aph 
OF. casing, ; condition. of. ole and water conditions, sample data, thickness" and character. = 


of each’ formation ‘penetrated, and. other: information: ‘required by ‘the ‘Project: ‘Supervisor 


poo on. ‘forms: supplied by: the: Government.” =: . 


ee at The. Government listed: three heavy. duty arills that were “Satistactory for. deep: drilling . 
and: also’ gave: “the contractor an opportunity. to: purchase: any: comparable drill... “(better 


| from. ‘the. contracting officer. ‘dated. November 20, 19525" ‘as corrected by. a letter, sated. Pe 


ras a, Novertiber: 28, 1952."- Government file, pp. 38 and 41.) . , eo, 
2 “18 “Regardless” ‘of the: careful .supervision. an: engineer. may give to. the arilting,, the ee ee 


oats ‘yesponsibility for good core recovery, is largely in the hands.of- thé drillers.” a 
' 3 Drill’ Handbook, by J. D. Cumming, p. 46. When core. Fecovery is poor,. sludge collection pe ee 


en  thecomes al all the more e important. Idem, PP. 188-211. 


. Diamond a 


\ i 
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oe — December 16, 1958. as re 
that: the Gatencee lacks the sechaucal skill t to secure 7° adequate coring | 
- from the deep holes. 7 
_ The fishing operations on the part of the sankrentor ee ba dis: _ 
nee under the first issue in this appeal. The fact: that the fishing - 
opérations were not entirely successful does not per sé indicate that 
the contractor used such unworkmanlike methods as 3 would. justify, 
| the te termination of une contract at. this time. tie, 3 


 Fuxpine No. a 


The segeuth Cains of fie charges the contractor with fete to 
| comply with article 2 of the contract entitled “Superintendence by 


~ Contractor”, with the result that the contractor’ s personnel were 


forced to discontinue their work while waiting for instructions and 
thus time was lost. Article 2 of the contract provides that: a 
The Contractor. shall give his personal. superintendence to the work or have a 
competent foreman or superintendent, satisfactory to the Contracting Officer or 
Government Supervisor, on. the work at all times during 1 PhOetees, with UE NOPELy 
to act for the Contractor. : : | | 

At the beginning of the project, with eet acquiescence, Mr. 
McBride, one of the partners of the appellant who has been in charge 
of the work.under the contract, worked also on other contracts. (Tr. 
- 96-97, 855-356, 426-433. ) Subsequently, however, Mr. McBride moved 

to Fie pro} ject and took over supervision of the project (Tr. 111~112). 
‘There is no doubt that at times the employees of the contractor did 
not know -how to proceed and that occasionally they wasted time. — 
Liquidated damages were imposed on the contractor for some of the 
time lost.?? Moreover,.as Mr. McBride appears to have spent most of: 
his time on the project. ‘duting the few months prior to the termination — 
of the contract, I do not consider that the contract should be terminated _ 
at this: time because of the initial inadequacy ot the contractor 8 : 
| supervision. 7 7 : 7 | 
3 ‘Frxpine No. g 


e The eighth finding of fact charges that fhe Gen aek dink béen | 
- subjected to excessive costs in enforcing and administering the contract _ 
and supervising the contractor’s ae because of the defaults of the | 
contractor which have been previously discussed i m these findings. au 


Ip Sce opinion by the contracting officer, dated December 5, 1952, entitled Reguiremerits 7 


for ‘proposed deep drilling in ‘Tintic anos District under UL. 5. G. 8. contract No, 18576, oe 


p. 2, Government file, p. 54. 
- 20'The contractor complains ‘that. the project supervisors ana other Movement officials 
were not helpful. (Tr. 306-308, 353-355, 362-365, 1239-1242; aiso see Tr. 512-515, 


944-946, 964, 971-973.) For-the contracting officer’s testimony on costs of ene ieens Ltt! 


the COnEAACTS, see Tr. oaths ‘T28-T32, ess also see Tr. S73-981. 
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7 rey 


tome. 


a Undoubtedly, thig sor acee gave rise ato: more @ dispnted between the con- 
- | tractor’and the Government than most contracts of this type which 
have been entered into between private contractors and the Geological 
| ~ Survey. Undoubtedly, these disputes have resulted i in a high cost of. 
-. contract administration, in terms. of. excessive. time: devoted to- the 
ae contract by Government officials as. well. as. high travel. expenses. ? Alt: : 
ee appears: clear to me, however, that all of the disputes were'not due. > 
a = i" ‘solely to the fault of only one of the two parties to the contract. Ac- 
- cordingly, it is my conclusion’ that such costs: do not. warrant the 7 
ey termination of the contract at this time. ae oP heres: i pa ee 


“The eon eraet Hingolved i in 1 this appeal g gives. very, Wiad powers to ite: : 


7 Government: including the right to terminate the contract because of 
the default by the contractor in any of his. obligations under the con- 
os tract. (Specifications, paragraph 4 (by. ele However, the right of 
ng termination. in the contract should not be exercised arbitrarily. Anvil 
es “. Mine Oo.N, Humble; 158 108 ‘8.540. (1894). Therefore, even: though the 
a Government has the power to. terminate this contract because of a 
. violation of any of its, provisions, T believe that sound. administrative a 
a policy which must be exercised in the interests of the United States 
‘and which must insure also fair treatment to private coritractors, re- 
ee quires | that the breach of contract must be substantial to justify a ter- 
fs mination ofa contract. It follows that if a. contract i is breached in: a. 
minor: and immaterial respect, it would appear to be arbitrary, and 
~ erroneous to terminate the contract: for such a. violation. — ae, Py 
ae previously noted i in this opinion, the stated purpose of the c con- 
-_ fact ‘is to Procure, for the Government certain. geological informa- 
ee tion. and rock cores.” ~ Obviously, i in view of the Government’s admis- 
fl ecg S1ON. that the. core recovered by the contractor i 1n. several of the shallow oe 
~~ holes hag been better than the. average recovery for this area, it would. ie 
| be difficult. to conclude that the: contractor r has failed t no fulfill this Deze 


| ' obj ective. 


gas i+ On'the oo hand: there j is s condideeabis See in ae wooed 4 that en 
ee — the Psat risgrmae of the contractor. on some of the shallow holes and 


Paragraph: 4. aby peiidess in aeners part: “Should the Contractor. default: in 1 any 


one ve his: obligations under this contract, the Government, subject. ito ,any. conditions provided: 
; “herein, may at any time by written notice to the Contractor terminate his. right.to’ proceed. 
be with: the: work, under ~ this, contract. oer “Termination. of the: Contractor’s right to. ‘pro- | 

-. Fs @@ed. shall. not: affect: any right.of. the. Government to: liquidated damages for. any. default. 
- +.+ -ae¢erued prior. to. the. time the. termination. becomes..effective.” . Provisions. for: termination: 

o<-- -Of a contract, when in: “the: judgment of the. contracting: party. for. whom services.are to’ ‘be. oe 

: . performed. there is noncompliance with the terms. ‘of the contract, are valid. Voss Bros. — 


- Manufacturing Co. wv, Voss, 157 B 20) 268 (8th: zB) he 1946) ; Blain. v. Sulliven-Waldron. 


a iano Co., 78. F. Sapp. 661 ices) 8 affirmed 172. 2a 221 (8d Cir, 1949). _ 


237] = i(t*‘(CWW*”:C SAM RAWSON Ul! QS 
| December 18, 1953 . 


* contractor’s performance on the shallow holes has caused the Govern- 


ment excessive expense and has delayed the completion | of this contract. 
beyond a reasonable period of time. There is also some question 
concerning the adequacy of the experience of some of the contractor’s 
- personnel for the very difficult task of taking adequate core from deep 

3 holes 1 in the broken formations of the Tintic Mining District.” 
- For the reasons given in a prior portion of this opinion, it is my 
opinion that the contractor has not been afforded sufficient opportunity : 
to demonstate its ability to drill deep ‘holes, especially when using a 
new drill which officials of the Government have deemed necessary 
for adequate exploratory wore of deep holes at low expense to the 
Government. | 7 3 

- Moreover, it would appear sieeiey and capricious to terminate this 
contract at this time when the contract has been in effect for almost a 
year and when over four-sevenths of the contract is completed, if the 
minimum amount prescribed by the contract is used. as the basis for 
calculating the pore suaee of completion. a6 


Dereon , 


For the foregoing reasons, I set aside the notice of termination issued | 
by the contracting officer dated April 25, 1953, which terminated the 
right of the contractor to proceed with the ok under the contract, 
effective at midnight of the date of the receipt of the notice of. termi- 
nation. 


_ CLARENCE A. ‘ge 
Solicitor. — 


| SAM D, RAWSON 
A-26800 00 Decided December 18, 1953 


Material Site Permit—Federal Highway Act—Mining Location, es 


A material, site per mit which was regularly issued under the Federal Hiziwas 
Act to. the Oregon State Highway Commission. precludes the subsequent 
"location ofa ae ms claim on. the Same land. : | 


| @ Tr, 233-234, 397-426, 459, 856-860. J int Report, DP. alae - Government file, 
Dp. 204-206. — 

22 United States Gesivaieal Survey, ariiars of Recount with 2 Mac Bxploration compute 
The minimum amount of the contract was $70,000 and over $40,000 has been paid the 
contractor. . Article 3 of the contract provides: “Guarantee to Contractor... The Govern- . 
ment guarantees to the Contractor, units of work set forth in the Schedule of. Unit Prices, 
sufficient .to result in payments totaling.a minimum of $70,000.00. The Government, at. 
its: option, may require the Contractor: to perform any or all of the units of work specified: 
in said Schedule of Unit -Prices beyond. the minimum amount guaranteed in: : this article, 
and up to a maximum amount of $105, om 00 including the minimum.’ = 
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_ Where a. highway being built ender me Federal | Flighway: ee is approximately 4s 
oor 2 miles distant from public land on which a material site permit was issued _ 
to’ the. ‘State: ‘of Oregon ‘Highway. ‘Commission, a determination that the 


“and is “adjacent” to -the road within the meaning Of section 17 of ‘the ee 
Federal Highway Act. is not: unreasonable... ne 


APPEAL, ‘FROM TEE BUREAU oF LAND MANAGEMENT. 


| nee a, ‘decision of ‘April 16, 1952, the- manager. of the Portland. Tana 3 
| office granted an application by. the. Oregon State Highway Commis- — 
sion to use .as-a material site the NIZSEY,SEY,. sec. 18, T. 14 S:, 
R13 B;.W.M,, Oregon. The permit was granted pursuant toa deter- | 
. mination by the Bureau of Public Roads that the land was necessary as_ 


a source of materials for the construction and maintenance of a high- 


| “way: under section 17 of the Federal Highway Act. (23 U. 8. C.,.1946 


~-ed., Sec. 18), which authorizes inter alia the appropriation: and. oe | 


| fer of land to a State highway department as a source of materials for aoe 


use in connection with a Federal highway project. i a 
On November 3, 1952, Sata? Rawson: atfempted to ere a ela ae 
| mining claim on the above: described: land. In a decision of December — 
_ 94,.1952, the Assistant Regional ‘Administrator, Region I, declared 
fe Mr. Rawson’ s mining claim null and void. This decision was affirmed — 
in a decision of April 8, 1953. , by the Assistant Director of the Bureau _ - 


of Land ‘Management. “Mr. Rawson has taken an appeal to the Secre- ae = 


% tary of the Interior from the Assistant Director’s decision. ? i 
-The questions on this appeal involve the validity of the material site 


: ‘ permit granted to the Oregon State Highway Commission on April 16, 2 | 
-- 1952, and of the decisions nn that Mr. Rawson’ S eontlicting i eae 


=, 


ae claim 3 1s invalid. a 


: 7 In ‘addition’ to the letters in veapnort of this. appeal filed i the ippettinnt and = ‘Mr. 
Fred: Pp, Rawson, agent, there was submitted by tthe appellant and by Mr. Fred Rawson, for 


_. consideration | ‘with the appeal,. material relating to alleged irregularities in. connection _ a 
with the administration of land described as the S%4SH% sec. 18, T.11 8S, R.12E., W.M, 


Pa Oregon, on which the appellant. had attempted to locate a mining claim. Included: with — ee 


- _ this material was a copy of a judgment and order for. injunction of January 2, 1958, in 
the United States District Court for the District of Oregon in whe case of: United States v. geen, 


7 Sam D. Rawson. 1 : 
a The judgment. and orice feetead that . the. defendant's ‘mining eis on: : ithe aber 
described. Jand is null and void ; ordered that the’ defendant be permanently: enjoined from 


~.. entering, trespassing, occupying, ‘possessing, and removing cinders from. the tract; and. 


~~ petained jurisdiction of the cause for’ the: award of damages to. thé United States against a 


the. defendant for. the value’ of | the cinders which. the defendant had removed. The. * 


+ judgment held that. the lands in issue are: acquired lands and. not a: portion of the public 


. “she domain and not subject to mineral entry. ‘The suit was apparently: instituted at Ene ‘re. : 
i ead of the Department of Agriculture. 


* The request. that this Department. grant the dipelinint? a penit. to ‘remove ciriders ae - 


_ the S14SE% sec. 18, and the N%NBY\ sec.. 24,7. 11.8. R. 12 B., is not properly apart... | 


of the instant. proceeding. In any. event, the request. cannot: be granted. for the reasons » 


. get forth in. the. departmental. ‘decision of. February 11,. 1952, ‘in Fred P. Rawson, A=263802,. | 


- ‘and in the letter of. April. 10, 19538; from the: Solicitor to. Mr. Rawson explaining the bases’ - 
oe for. the rejection of. Mr. Rawson’ s applfeation, fo mine. and remove: janvers. from. this and. 


2) SAM D. RAWSON . Bese 4 BO 
é --* - ‘December 18, 1953 - | pore ee 


The material-site permit under consideration here was issued for : 
the purpose of providing a source of roadbuilding materials to the 


~ Oregon State Highway Department. Mr. Rawson attempted to locate - 


_ the conflicting mining claim in order to market cinders. The Federal 
Eighway Act under which the permit was issued provides that land » 
necessary aS a source of materials for highway construction to a State 


highway department may be “appropriated and transferred” to such a 


department. (23 U.S. C., 1946 ed., sec. 18.) Land so “appropriated 
and transferred” to a Stats highway department necessarily is not — 
open to mining location under section 2319 of the Revised Statutes. . 
-(80-U. S. C., 1946 ed., sec. 22.) The Department has so ruled in 
Nevada Department oe Highways, A-24151 et al. (September 17, | 
1945); and the basis upon which the appeal in that case was = 


_ has been upheld in a recent court decision? 


The appellant contends that the material- site peKnttE in aes case 
is void because it was issued by the Department of Commerce when 
the law provides that it should have been issued. by the Department 
of Agriculture. Mr. Rawson apparently refers tothe fact that the per- 
mit which was issued by the manager of the Portland office of the Bu- 
reau of Land Management was based upon a recommendation therefor 
filed by the Bureau of Public Roads, Department of Commerce. The 
Federal Highway Actas originally passed was administered by the 
‘Department of: Agriculture. Asa result of a number of transfers, the 
most recent of which is Reorganization Plan No. 7 of 1949 (63 Si bat. 
1070), the Bureau of Public Boads 3 in the Department of Commerce is 
now responsible for the administration of the act (see 5 U. S.C., 1946 
oed., Supp. V; sec. 597 and note, and note sec. 1832-15 » De 67 Ds and this | 
| permit was granted i in accordance with this statute. 

Section 17 of the Federal Highway Act.provides that av hate ne 
land is reasonably necessary “as a source of materials for the construc- 
tion or maintenance of any such highway or forest road adjacent to 

such lands. * * *” the lands may be appropriated. The appellant con- 

tends that the material site here involved is not adjacent to The Dalles- 

California highway for which the site was granted.. The map accom- 

panying the issuance of the permit shows that the distance from the 

material site to The Dalles- California ney is appremmately, oe. 
miles. | 

2 United States v. “ Schaud, 108 ¥F, Supp. 873 (D. “Alaska; 1952) held that a special-use | 

permit issued by a Regional’ ‘Forester. on national forest. lands reserving land for use ofthe 

Bureau of Public. Roads as a source. of. roadbuilding. ‘maiterial’ under section 17 ‘of the 

Federal Highway. Act-and the act of March 80, 1948 (48.0. S2-C., 1946 ed., Supp. V, sec. . 

341) was sufficient to he a valid withdrawal and appropriation of the land.and. to render 

it closed to entry: or location under the mining laws. -The court held in this. case. that 


as 'the United States had already made an SU RSOU HAT OM of the: aierale involved, the land 
was moe pent to ancter mineral location. ae ee 


eo DBR: 2 ‘DECISIONS, OF. THE. DEPARTMENT oF THE INTERIOR (61) ie D. phe 


«The. word: “adj scent’? ‘does not: eceiarily imply: dota contact; 4. ‘and ° 


a = ae exact: meaning depends: upon the:context in which itis used, the 


: facts of each: case, the subject matter:to which ‘it is applied, and: the. 
object sought to ie accomplished:- Bituminous Casualty. Corporation — 


— V. Walsh & Wells, Ine., 170 S. Ws 2d117 (Mo.,; 1943). In‘ the instant 


case, an-administrative finding that. the: land ‘is adj acent, within the 
meaning and purposes of the Federal Eighway Act; to the highway 


— for which the materials are to.be ‘used is implicit in the. issuance of a 
the permit.” ‘In determining whether that: finding i As reasonable, it: is es 


appropriate: to consider the purposes of the provision in the act. 

- The Federal Highway Act which provides, inter alia, for Federal 
aid to the States for the construction of rural post: roads and @ con- 
nected system of interstate: highways, contains. special provisions. to 


facilitate the. construction and maintenance of ‘reads and. highways - 


- serving lands owned by'the: United States (23 U.S. C., 1946 ed., secs. 


8,18; H. Rept. 451, 67th Cong. ., Ist sess. (1921)). The act. alee pro- a 
| rides: that only aacl: durable types of surfaces and kinds of materials — 


re shall be used in the construction and-mainténance of roads under the | _ 


a act as will adequately meet. the existing | and probable future traffic 
needs and conditions thereon. (23 U. S. G., 1946 ed., sec. 8.) ~The 


latter requirement necessarily limits the: places from which material : 


ao may be taken for building such roads. When the purpose of facili- _ 


~ tating the construction of roads: serving public lands is considered in 


— — relation: to the requirement: that durable construction material be - _ 
-used, and to the provision that: public land adjacent to the highway 3 


ee may be transferred to State highway departments for material sites, 


a itis obvious that a narrow interpretation of the word “adj acent”’ might: - 


= defeat the intent of the statute. In view of this consideration, itisnot 2 


* : unreasonable to conclude that public. Jand 2 miles from a proposed a 
: highway may be found to be adjacent to the highway within the Ue ens, , 
tent and purposes of this act. That this is'a fair interpretation of — 


section 17 of the Federal Highway: Act is substantiated by cases inter- 
preting. the meaning of “adjacent” as it was used in a statutory pro- | 
vision similar in context and purpose to the provision ‘Involved in bars ; 
case. 7 
~ The act of March 3, 187! 5 ( 18 Stat: 482), ‘granted to certain ralvoade a 
. “the right ‘to take froin public lands adjacent to the line of said road, 
material, earth, stone, and timber necessary for the construction. of 
said milroad * * *” In United States v. St. Anthony R. R. Co., 192 
U.S. 524. (1904), it was held, without defining the exact distance within 


s Adjacent means lying: near or close to or neighboring. I- ‘Bouvier’ s. Law Dictionary ; “a 
‘Black's: Law Dictionary, 4th ed. ; Webster’s New International: Dictionary: ee deed 


‘What is “adjacent” within the meéaning of a statute must’ ‘depend ‘on the civeuiuibta cen : 


. “68 each ‘particular ease (United States v. Chaplin, 31 Fed. 890 sa CQ D. Ore., 1887 ™); gee 
~* cases. under “Adjacent,” a Vol. TI, Words and Phrases. . . : . 


RB] BARRY AL SCHULTZ ET aL sti<(‘é‘“C‘“SC*# 
- ; | ‘December 18,1958 eS 
which lands must lie in ‘order to be “adj acent” to a yainoad passing 
through territory of the United States, that public lands lying in 
- Idaho, more than 20 miles from a 200-foot right- of-way of a railroad, 
not exceeding 40 miles in length were not “adjacent public. lands” 
within the meaning of the act oe pee 3, ea 5. ae court, stated. es 
D, 539) i in this case: 3 | 


- Lands which are. twenty miles off. we cannot. retards as adjacent te the ine of 


gg railroad within the meaning of this statute. On the. other hand, lands within two 
 Iniles, we assume all would agree, are so adjacent.. Now, at. what point between 


these two extremes lands are on. one side adjacent and on the, other not adj acent, 


-. isa very difficult matter to decide. It is necessarily somewhat TaeHe and uncer- — 


tain, and we are not called upon to determine it i in this case. 


In United States v. Denver & R. G. R. Oo. , 190 Fed. 825, 853 (C. C. D. 
Colo. , 1911), the court, relying on the Sz. Anthony Railroad case, supra, 
held that lands lying within 3 miles from the right-of-way of the 
Denver and Rio Grande Railway Company were “adjacent puyne | 

lands” within the meaning of the act of March 3, 1875. ; 
_ In view of the purposes which the Federal. Highway Act sought to 
accomplish and court decisions construing a statutory provision similar 
to that here under consideration, there appears to be no substantial 
basis. for modifying the determination that the material site Involved 
in this proceeding is sufficiently close to the highway to comp'y with 
the requirement of the statute. 

“Inasmuch. as the material-site permit gives express permission to 
use the site as a source of roadbuilding materials, there is no merit in 
the appellant’s assertion that the permit does not authorize the State 
Highway Commission to remove cinders from the land. 

- For the above-mentioned reasons, the decision holding the mining 
location on this land null and void was correct. | 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; 17 
F’. R. 6794), the decision of the Assistant Director of the Bureau of 
Land een is affirmed. | 

: _ CLARENCE A. ‘Davis, 
Solicitor. 


, ee ae HARRY “A. capa ET AL. a 
A REBLT _ 3 ; : Decided December 18, 195 3 


Mining Locations Withdrawn Land—Federal Power Act. 


Lands covered by a. first-form reclamation withdrawal are not: open 46 mining 
-’ . locations where: ‘they: have not: been: opened: to mineral onity by the’ Secretary 
. of the Interior. tutte ; 
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Lands jia@uded- within a power ete: reserve are nee ope ‘to mining  locaitionig ’ 


ae : a unless they have béen restored to entry under the mining laws by the Secre- 


: _tary: of the Interior in. accordance with section 24° of the Federal. Power Act. 


_ Where land on which parts of several mining claims are ‘located. was not.open 
 to'such location until 3 days after the locations were made, the mining loca-- 
a ~ tions: on. such: land are: invalid... But where the land in Idaho has been open: ne? Fe 
sha FEO! mining location for more than 15. years since the attempted locations were 
. made, and the claimants assert that they have been in continuous possession 
Jee “of and working the claims during that time, the claimants should be givenan _ _ 
= ~opportunity- to show whether a: discovery has been made. after'the date when ._ : 
... the land -became ‘subject to mining location so that it may be determined 
whether’ tle claims may have. been. validated. under section. 2332, of: TERR cee. 


Ole tee Statutes. 


APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


Harry A Schultz, ‘Susann Schultz, and Alfred R. Schultz. have ape = 


ae pealad to the. Secretary ofthe Interior. from a decision of “August 5, 

_. 1958, by the Associate Director of the Bureau of Land Management 
- which held invalid mining claims in sec. 32, T. 3N., R. 4.E.,, B. M., . 
Adaho. The claims involved in this proceeding are— | 


P-4327, Little Placer, located on October 21, 1983; i in lot 4. 
P4326, Little (Relocation) Placer, located on February 14, 1947; in, lot. 4, 
- P+4335, Rainbow jenenesd) Placer, located on March 28, 1988,.| in. jots 
5and10. > . 
_P-4338, ‘Rainbow #2 Placer, located on March 20; 1936, in lots-5. and 10. 
P4337, Rainbow #2 Se) Placer, located on 1 March 28, 1986, : in 
lots 10 and 5. 
-- P—4339, Cottonwood Placer, located March 28, 1938, in lois 4,5 aiid 10. 
“P4359, Triangle No. 2 Placer, located on April 1, 1938, in lot. 4. 
P4358, rangle: No. 2 (Amended) pe Aocated. on August 10, 1948, 
in lot 4, 


Pursuant to an pra of # March’ 12, 1910, all of sec. , 32, T. 3 N, R. 4 
Hi., B. M., Idaho, was included in a first form reclamation withdrawal 
S (43 U; 8. C., 1946 ed., sec. 416). Lots 4 and 10 are still covered by 


this: withdrawal cider: and have'not been opened to. mineral Sairy i 


under the act of April 23, 1932 (48 U.S, C., 1946 ed., sec. 154). 
these lots have not. been open. to mining ion at any time. since 


- > March 12,1910; the. attempted locations thereon after that date are | 


Pe invalid.” “Harry. A. Schultz et al., A-26764 (October: 26, 1953); 
~~. James C. Reed et al., 50.L: D. 687 (1924). ). Accordingly, the decisions 


ee that the. Little Placer, the Little. (Relocation) Placer, the -Triangle 
ae No. 2, and the Triangle No. 2 (Amended), which are located: wholly =... 

ieee wel lot 4, are invalid is correct. Likewise, such parts. of the Rainbow => = 

ee (Amended), the. Rainbow No: 2, ‘the Rainbow No: Q. (Amended), and 
~ the: Cottonwood. claims: as: are, on lots 4. and 10. are invalid? ze This: 


= 1'The- ‘appellants: dispute: ‘the’ ‘cotrectaess of the. “taha®? ‘Gescription in “tha “Associate 2 


. ee Direetor’ s decision as to several of these’ claims, . The assertions on appeal do-not establish fa: | ite 
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7 leaves for. oe eon only the validity of such portions oe. the | 
| three Rainbow claims. and Cottonwood claim as are situated in lot 5. 
_. By Executive order dated July 2,1910, ‘certain lands’ including lots 4, 
5, and 10, sec. 32, T. 3.N:, R.4 E., B. M. , Idaho, were withdrawn from 
mineral entry aad included 3 in Power Site Reserve No. 182. Pursuant. 


to ee application by Mr.- Harry Schultz, one of the: appellants’ in 


this case, a determination was made on March 15, 1938, by the Fed- 

eral Power Commission that the’ value of lots 5 and 10 would not 

‘be injured. or destroyed for the purposes of power development by 
location, entry, or selection under the public-land laws for mining 
purposes only, subject to the provisions of section 24 of the Federal _ 
Power Act (16 U. S. G., 1946. ed., Supp. V, sec. 818). Order No. — 


959 [BLM Restoration "Order, sec, 24, Federal Power Act] of - 7 


‘March. 31, 1938; by the Assistant Secratary of the Interior, restored — 
lots.5 ‘and 10 to entry for mining: purposes: only in accordance with 
‘section 24 of the Federal Power Act. Lot 5 had been restored from _ 
the reclamation withdrawal on March 10, 1915,:so' this lot: became 
open. to mineral entry on March 31, 1938. ‘However lot"10 remained 
in the first- form reclamation withdrawal, and. its restoration from 
‘the power | site reserve did not’ make: that ‘lot seas to ently, under 
the mining laws. . James C. Reed et al. SUPT. : 

_ It appears that the portions of tha Rainbow, the Raibbiy No. 2 

| the Rainbow, No. 2 (Amended) ; and the ‘Cottonwood. claims stueted 
in lot 5 were held ‘invalid because the claims wére located’on March 
28, 1938, 3 days before the issuance of ee 0. 989 opening the lot 
to entry fader the mining laws. | ; 
Section 24 of the Federal a Act authiorieinge the. openinig ‘ot ae 
| lands withdrawn under the act provides, in part, that— | 
ka is Whenever the. [Federal Power]. Commission: shall determine that the 
value of any. lands of the United States * * * heretofore or ‘hereafter reserved 
‘Or classified: as power ‘sites, will not be injured or destroyed. for the purposes‘ of 
power development by location,’ entry, or: selection under ‘the public land laws, the 
Secretary of the Interior, ‘upon notice of: such’ determination, shall declare such 


lands: open: to location, ‘entry,: or selection, for. such. purpose or purposes and. 
under such restrictions as the. Commission may determine, subject to and with a 


. upon, oceupy, and use any. part or all of said. lands necessary, in: ‘the eaen . ee 


of the Commission, ‘for ‘the ‘Dirposes) of this Part’ BK [AQ Stat. ‘888; eile 


that the land description a the aie. in ithe. Apcoaie. ‘Director's s deeion are incorrect. 
‘However; this decision is based upon the status of lots. 4, 5, anid: 10, sec. 32, Le ING R. & E.,. 
‘and it. is:not binding with. regard to: claims or parts, thereof not. actually situated on the 


_.. above-described land. 


In this. connection’ ae may be noted that an applicant may eliminate. ‘any. part, of. a 
- mining location ‘which is ot essential to its. validity without prejudice to hig claim’ ‘for: 
' ; the residne..  Pittsburg-Nevada. Mining Co.,, 89, L, D. 523 at) ge Arthur Connell, ted 


lL. D. 574 00h Cores: Gold sila Oos 29 1. D. 287 (1808), 
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: “Although: the seen acca. ‘that. the gas which § are partially | 7 
| etuaiad on.lot:5 were located in.good faith only.after receiving notice | 
_of the favorable determination of March 15, .1938, by the F ederal 


7 ae ‘Power Commission, the ‘above-quoted: statutory language precludes, re 
_ -valid mining location. being made on lot 5 prior to the issuance of — 
Order No. 959 of March 31, 1938, restoring the land to entry. under the 
-. mining laws, . This conclusion follows from the fact that the provision — 
“that the Secretary. of the Interior shall declare land open subject to. 
- section 24 of the Federal Power Act would be meaningless if Congress aoe 


chad intended that the Commission’s favorable determination, i in itself, a 


es | would « open land, withdrawn under the act, to. entry; . 


“Moreover, ‘the: determination. of March 15, 1938, by the Peter 


ee : Power Commission does not purport to open. the lands to mining entry, ie co 


| : but is an administrative finding of the effect on-the value of the land — ie 
Poel ae cOn, location, “entry, or selection: for. mining purposes. only: ‘subject to 
--geetion. 24. of the F ederal Power Act. 2. In contrast to the Commission’ S 


- . determination of March 15, 1938, Order No. 959. of March al, 1938, : o 
ee specifically “restored” lots 5 and 10 “to entry for mining purposesonly, 
subject to the terms and conditions. of the Federal. Power Act.”3 — 


ro Accordingly, the assertion that lot 5. was open to mining. entry on. a as 
March. 28, 1938, is not. correct. . See 7 arry A, Schulte et al. , SUpras — 
ae Coeur D'Alene ‘Crescent Mining Company, 53 I. D. 531, 5387 "(1981). 


-It is asserted on appeal that since the locations made. on March 28, ~ 


198, -were not recorded until after March 31, 1938, and as recording “ | : 
o> «is required in order to complete. a location under the Idaho. mining law, oe, 
ore the locations were not made until after lot 5 was open to entry. me 


Section 2324 of the Revised Statutes (30 U.S. C., 1946 ed., sec. 98) cae 


ey ae the recording of claims subje ect to the regulations and, laws.of | 


eke the locality. in which the claims. are ‘situated insofar as these do not | 


4 ~ conflict with the laws. of the United States. However, a mining loca- 
--tion-which-is not valid because .it was‘made on land not subj ect'to such 


2 location under: Federal law cannot be validated by. the recording pro- 


visions) of a State law. “Such: ‘provisions are intended to give notice of 


: ~ the. appropriation. of a. mining claim, and: not to determine the date - = 


when a valid location was made, . This is ‘evident from section 2324: 0f — - 


the Revised, Statutes. which provides, inter. alia, that. all records’ of © 


~~ - aiining claims made after May.10,.1872, shall contain the date of the : 
os location. The recording of these locations by the appellants purported ee 


7 i 3 The ‘Cominigsion. ‘eimply’ getdemnisa: that erphe: Vai: of said lands will noe. be: injarea Te 
“Or destroyed for the purposes. of power: ‘development. by location, entry, or: selection: under = 


the. public-land laws for. mining purposes ony subject to the provisions of’ section: bch OL. ee 


poe “the Federal ‘Power Act. ce . 
> 3It.may ‘be noted that Order ‘No. ‘959. ‘went on’ to tite: that: lot: 10° remained in: a eeeinrie re 


- ‘tion “withdrawal and ‘would mor. be open’ to inineral ony 80" long as ‘the: ‘withdrawal 


vest ‘wemained in effect. 
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to give notice that a discovery, which would. support. an appropriation 
of the land under the Federal: mining laws, had been made on the 
claims as of March.28,.1938, when. the land was not. open to mining 
entry. Thus, the contention that the locations involved were not made 
until after they were recorded cannot be sustained. 


Section 2332 of the Revised Statutes (30 U. 8. C., 1946 ed., sec. 38) _ a 


provides that where any persons have held and worked their blainis for 
a period equal to the time prescribed by the statute of limitations for | 
mining claims of the State or Territory in which they are situated, 
evidence of such possession and working of the claims for such period 
shall be sufficient to establish a right to a patent thereto under the 
applicable mining laws of the United States. The appellants con- 


_- tend that under this statutory provision they are entitled to the claims 


‘involved in this proceeding. The appellants assert that they have 
~ been in continuous possession of these claims for more than three times 
the. period (5 years) prescribed by the Idaho statute of limitations 
_ after which an action for the recovery of the possession of a mining 
claim may not be brought; * that for more than 15 years, they have 
continuously worked the-claims; and that they have lived on the Rain- | 
bow (Amended) claim for more than 15 years. However, section 2332 
of the Revised: Statutes does not dispense with the necessity. of a valid 
discovery. Cole et al. v. Ralph, 252 U.S. 286, 307 (1919) ; er BE. 


Cochran et al. v. Effie V. Bonebrake et al., BT I. D. 105 (1940). 


- It has been held that discovery may follow the marking and racord: | 
ing of a mining claim, and perfect the location as of the time, of the 
discovery, provided no rights of third parties have intervened. Union 
Oil Co. of California v. Smith, 249 U. S. 387, 347 ( 1918) ; Bakersfield 


Buel and Oil Co., 39 L. D. 460 (1911). In this case it does not appear 


that-any rights of third. parties have intervened, and it is possible that: 
the appellants may have-made: discoveries since ‘March $1, 1938, on lot 
5 which, together with their compliance with section 9339 of. the Re- 
vised. Statutes, would be suflicient to. establish the validity of the parts 
of their claims which cover land in lot 5. This possibility should be 
_ considered by the Bureau of Land Management before closing action © 
on these claims, and the appellants should submit to the Bureau what- 
_ ever evidence they, may have on. this point, particularly with respect 
to whether: there has been any, valid discovery of mineral on lot 5 since 
March 31, 1988. wie ae 
| Therefore, pursuant to the ‘authority. delegated to the Solicitor by | 
the Secretary of the Interior. (sec. 28, Order No. 2509, as revised; 17 


BF. R. 67 94), : the: decision of the’ Associate Director: of the Bureast of 7 


a 4 Title 5, ‘Idaho Code Annotated, sée, 208. mee Se 
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Laid’ Management: is” sinned: aubjec ect to. ne eoaeaucn regarding 
~ Jot:5, and the case is remanded for further consideration with respect ; 


a : ’ to the e-validity of the oe of the claims on lot 5. 


" Cranenor A. - Dans, | 
ay “Solicitor. 


- CLAIM oF NATRONA coUNTY, ‘WYOMING 


| Irrigation Claim—Publie ‘Bridge—Extraordinary Use—Dammages. oe ‘ ic 


- Damages for the extraordinary use of: a public highway bridge by. Giverament - 


personnel in the. course of. constructing: the: various ‘units of. the Kendrick pk 


eee project, Wyoming, are “compensable from: funds made available in the Inte- 


‘rior. Department ‘Appropriation ‘Act, 1954, for’ the payment of: claims’ for. 


damage to property: arising out. of. activities of the Bureau of. Reclamation. : 
The measure ‘of. damages for. injury to:a public highway bridge ordinarily - 
- ig the cost: of repairing ' the: injured bridge.. -However,. where the: bridge is — 
out of date and has become a safety hazard because of the extraordinary. use 
_ which causes the damage, the’ estimated cost’ of repairs - may “be applied. 
| against the cost ofa new ee designed, to meet De 7 traffic oe 

_ ments. ‘ : : at : es erat ch 5 eer 


1-512 a) . i ie ies eae - Deore 30, 1953. 


“The Board of County Gommissionars on Natrona County, Woe: | 
has filed a. claim for damages, dated December 12, 1952,-in the amount 
of $20, 000; against the United States because of. alleged extraordinary 
use. of the. ee Bridge. and Kortes: Road approaches thereto by per-, 

-sonnel.of the ‘Bureau, of Reclamation i in. ae course of the development 
of the Kendrick Project, Wyoming... 


The Kendrick ‘project. comprises ‘Séiniride Dati sith Power Plant, | 
located on ‘the. North Platté River, about 55 miles southwest of Casper, 
ae Wyoming, which: was’ completed. j in. 1939; ‘the Alcova Dam located in 

“Alcova: Canyon on the North Platte River, about 29 miles southwest of — 

| Casper, which ‘was completed in 1988; te “Alcova ‘Switchyard arid» 


ae Power Plant, now under construction ; the Casper Canal ‘and lateral — 
systern, Tocated. 1 mile west of Alcova ‘Dam: ‘and a power distribution “= 


system, extending throughout igoming.§ and into yeas States of Colo- 2 
| rado and Nebraska.? ey ae ee eee 
ia 1 The. most eeeshiie: naghorized: major - undertaking of. ie weave Dam. unit! is ‘the cece 


~ 9 Powel Plant and appurtenant facilities. The undertaking. wag reported’ in House: Docu- 
~ ment No 693, 8lst Cong. (August 23, 1950). This. report ‘Was: ‘Supplemented, by: a. Definite 


Leta ge Ae PE 
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/ 


Plan: Report, prepared by the North Platte. River District® offiée-Of the Bureau of ‘Reclama- 


- _ tion, at Casper, ome, in March 1951, entitles “Alcova ower Plant and openers . 
Facilities. a 5 ee et 
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The Alcova Bridge i is located i in the Swy4,8wi, sec. 19, 7. 30 XN, 
| R. 82 W., 6th P. M.,. Wyoming, on the Rawlins—Casper. arated of Wy- 
oming State Highway No. 220, a macadamized roadway.? At the site. 
of the Alcova post office, approximately 31 miles southwest of Casper, 
Wyoming, the highway divides, one branch continuing in a north- 
_ easterly direction toward Casper, and the other, Oya as s the Kortes 
Road, continuing due south. ~ 

The Alcova Bridge was built with Nutions County funds aah prior . 
to 1925 for the purpose of transporting traffic using the Kortes Road 
across the North Platte River. The original bridge was a timber 
structure 20 feet. wide and 845 feet long. In 1934, the bridge was. 
lengthened and partially. rebuilt-in connection with the construction 
of Alcova Dam by the Bureau of Reclamation.? This work was paid. 
tor jointly by the’ County of Natrona, the Bureau of Reclamation, and. 
the Alcova Dam construction contractor. The Bureau furnished:the 
_ timber piling, the county furnished all other materials, and the Aleova. 
Dam construction contractor performed the labor.‘ 

Since 1950, the Kortes Road-has been used principally by traflic 
going to and foi the Alcova, Kortes, and-Seminoe Dams and powcr 
plant areas and the related Government transmission line routes. oe 


2See U.S. Geological Survey Gugdeadets Map No; 'N4230-W10637.5/ 715. antitiéa “Alcove, 
‘Quadrangle, Wyoming, Natrona: Co..7.5 Minute Series..(Topographic) ,(1950).” The 
Kortes Road is also known locally as the Seminoe- Kortes Road and the Cottonwood: County 
Road. : 

3'The project. construction plans of the Bureau of Reclamation’ called. for a. diversion 
tunnel with outlet works on the south side and a spillway and stilling basin on the north 
side of the North Platte River channel. . In order to provide for a ‘required discharge of 
5,000 -c. f. s., the plans. called for the widening: of the. river channel at the bridge site. 
The three: pents of the original bridge, which rested upon mud ‘sills, were replaced with 
driven pile bents, and two new pile bents and two new 23-foot spans were added, as a. 
result of. which the: length of the bridge was: increased to. 391 feet. New railings, road 
runners, and abutment wings were also installed at that time. 

-4The construction contractor, A. S. Horner Construction: Co. (Contract No. T2r-19686),, 
was engaged to construct and. complete the Alcova Power Plant and. appurtenant works. 
Paragraph 33 of the contract specifications * (No. DC-3564) read as follows: “Access to. | 
the,-work: from: existing .roads: shall. be: provided by. the ‘contractor at his expense. The 
Government assumes no responsibility for the condition or maintenance of any existing 
road or structure thereon that: May be used by the ‘contractor ‘for perforining. the work 
under. these specifications and‘ fortraveling to: and: from ‘the ‘site’ of the work: No-direct 
payment will be made to the contractor for. constructing temporary roads used for con- 
struction operations, ‘or for ‘improving, repairing, or maintaining’ -any ‘existing Toad or 
structure thereon that may be used by. the contractor os ee of the: more under 
these specifications.” >. nd ae 

5 The record discloses: that: eens een of ieee Dani. vo in: October 1933 and: cone. 
tinued: until’May.1988. Practieally all. cement’ and. metal. products. used :in-the dam: “were 
‘hauled from Casper across the bridge:to a storage yard:on the south side of. ‘the river. 
‘Some of the inmaterials:were then hauled -back across: the bridge :a Second: time to the point | 
‘of. use. Construction. of Seminoe Dam and. power: plant began: in’ December: 1933: and: con- _ 


tinued” until September 1939. A part:of the constriction materials: and: equipment” were 


hauled ‘across the bridge. In addition, the’ Government: and: the. ‘contractor : each:imain- ~~ 
‘tained’: ‘a: -construction camp ‘at* the: site. which: ‘together: ‘housed over. 400 workmen. and. 
“some - fainilies. -These’ camps:: increased.: considerably: :the amount .of traffic to and: from. 
Casper.” “Construction of Kortes Damand: power plant: ‘began in. the spring: of: /1946-and . 
continued until December 1950. Construction forces of the Bureau of Reclamation and - 
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Tyaieal a use , made of Aleova Bridge and Kortes Road during the 


construction of the various units of the Kendrick project is reflected i in 


_. the Alcova Power Plant contract: specifications, dated December 5, 


a 1951; covering the transportation of materials. It-is there stated that ae : 


the item. of the bid schedule for. transporting materials between the | 
~railhead and the power-plant. site shall cover the transportation: of 


oe machinery and materials’ for the Government, or its: agents, or both, _ 


in either direction between Casper, Wyoming, and the Alcova Dam | 


 ‘power-plant site; that. the materials to be transported will consist of 
generators, all accessories, and generator installation equipment; that 
the approximate weight of the heaviest piece of material to be moved 


js 16 tons; and that the largest, piece of material-to be moved willhave . 


2 enione approximately 10 feet By 20 feet, me i feet. ate peceeerene 
f No. DC-3564, par. 225.) _ | 
~The Definite Plan + Report (oupra, fo. ye contains the following 

- statements: ee BS | or 

The. site of. ‘the ee anoaed Aldara powér “plant is easily accessible from the: - 

Seminoe-Kortes road which joins Wyoming State Highway aa at the’ Alcova 

‘Post Office within one mile of. the site, *:* * ° 
The nearest railhead to the Alcova site is Casper: Wyoming, 82. miles: 46 the 

northeast. Casper. is. served by the Chicago, ‘Burlington, and Quincy Railroad 

and:the Chicago and Northwestern Railway. From Casper either. Wyoming. State 
highway 220:or the route’ [including the Alcova Bridge and the’ Kortes Road] 
over: which the 8, 000 - ‘pound: Kortes transformers were hauled may be used. ; 


(Pp. 47-48. )- 

~The claim filed by the: ‘Board. of. # County Commiasioniers, Waconia 
County, states that “After careful study and engineering advice, it has 
been. determined that it would be poor policy to expend any more 
money on the existing bridge. because of its.deteriorated condition. and - 
& because of the:poor’ alignment of the: approaches, and: that's anew bridge. 
_ should: be. constructed: on a new alignment: os (Claim, p.7.) ‘The Com- — 


-- missioners state that plans have been completed for the construction 


ofa new, ¢ 405- -foot-long timber bridge with a 20- foot roadway and one 
4 -foot walkway, the construction. costs of which are estimated at ap-- 
‘proximately $60,000; that. “in consideration of the responsibility which 
the. County has to provide and maintain adequate roads for. the v use of 


the: conttactor, averaging 340 $0: 350 men, were: Houked: in. constraetiin: camps a “hie: ,-site he 
of the work,’ This caused ‘an. ‘abnormal; use of the: bridge: because of : the increased traffic 


- between: ithe :campsi ‘ands Casper. : In -addition:: ‘all. materials and equipment:for this project 
_ unit; with :the exception ‘of: concrete: materials, were: hauled: across the bridge from Casper 


_- to: the: job: ‘Between - September 1950: and September: 1951; theBureau of Reclamation  — 


| _ built: a: power: line. switchyard | ‘at. Aleova::Dam... All; ‘materials and:. -equipment for this © 


switchyard ‘were hauled: across: the: bridge and: work. crews traveled back.and. forth daily. 
--In: December. 1951,. the. Bureau : began construction’ on.the. south: side: of the-river of a - 
‘permanent. Government community | below Alcova: Dani. and -later began construction: Of 
the -Alecova. Power Plant, oe work; still in progress, has resulted in. a greatly. increased. 
use ics the. eles Sih, dt eg eayehes fay oe aS 4 ee wane Bare we, 2 tage OY eRe. | tek Sl cae 
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the general public it has been determined that an equitable division i 
of replacement. construction costs would be for the Government to ~ 
- stand one-third of the replacement costs;” and that this determination 
was made between the three County Commissioners and the County 
Engineer of Natrona County, and the District Manager, District Engi-— 
neer, and Power Superintendent of the Bureau of Reclamation district — 
office at Casper, Wyoming, in a field conference which was held at, the 

bridge site. ey Pe: 1-8. J | 


oe 


The Boa of Commissioners of None County are required by 
law to survey, establish, and maintain county roads.6 7 

- Kortes (Cottonwood) Road was formally established by the County 
Commisicnees on January 2, 1915,’ and the original Alcova Bridge 
was built at the time when the road was established. . (Claim, -p. 2.) 
Although the claim of the Board of Commissioners of Natrona County 
deals generally with damage done to the Kortes Road and Alcova 
Bridge, the damages claimed are limited to the injury to the bridge 
structure and the approaches to it.2 The term “Alcova Bridge” as 
used hereafter will mean the Alcova (public) bridge structure and 
the Kortes (public) highway approaches to it. 

It is well established that persons using a public highway for the 
purpose of travel or transportation by ordinary methods, in a reason- 
able manner, and to a reasonable extent, are not liable for the natural 
wear and tear of the highway.’ ay However, the rule in many jurisdic- 
tions is that in case of Injury or damage incident to an extraordinary 
or unreasonable user of a highway, the political entity has such an in- 
terest in highways which it is its duty. to repair and keep 3 in order as 


- § Section 27-806. of the Wyoming Compiled Sistutes, 1945 (Annotated) puhovizen: ‘the 
Commissioners, among” other things, “To lay out, alter or discontinue any road running 
through the County, * * * and also [to] perform such other duties respecting roads as 
‘may be required by law.” See, also, section 48-305.-.— 

7 See memorandum dated January 12, 1952, from the District Manager: Casper, Wyoming, 
to. the Regional Director, .Denver, ‘Colorado, for the history of the establishment and - 
subsequent changes affecting the Kortes (Cottonwood) Road, as réflected by jand records . 
_ on file in the County Clerk’s Office, Natrona County, Casper, Wyoming. - 
8T+ hag been judicially declared that the approaches to a bridge comprise thé: raffie 
- arteriag leading to the ends of the bridge proper. and.such adjustment of the alignments | 


and ‘grades of. such: arteries in the immediate vicinity. of guch ends as is. necessary to afford _ 


the maximum convenience of: access and Tendér available to the public ‘the. entire. capacity 
OF the. bridge, jproper. - State v. Zangerle;: :29. Ohio N. P., NL Si: 531. (1929) ; -Bonnevitle ; 
County Ne ‘Bingham: County, 182 Pac, 431 (Idaho, 1918) ; ; “State v. Vantage Bridge Co., 
236 Pae. 280. (Wash., 1925) ; . Foley .- State,. 11 P.. 2d 928 (Obla., 1982) ; i City of San 

Antonio -v. Haynes, 5 S...W. 2d 205. (Tex. 1928). Ns Dac . 
. &In the process of. constructing the Alcova. Switchyard, Bureau of Reclamation personnel 
relocated the Kortes Road at. the construction site for the switchyard 120 feet to the 
“northeast of its original location. . (Memorandum dated J anuary 12, 1952, from, District 
“Manager, Casper, Wyoming, to. Regional Director, Denver, Colorado. )- 

1d See 5 A. L. R. 768 and.cases there cited. Ret a: eee 
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| will: give ab a “right. of ‘setion: ea ‘hose who ales righ repairs. oe 
necessary,!t and this has been held to be so, notwithstanding the.exist- 


ars ence of a. remedy against. such user by indictment or by. proceedings — ie 


to recover a statutory penalty.” Any extraordinary. or. ‘unreasonable 
- use which damages a highway also has been. held to be a nuisance which : 
- may be enjoined or abated at: the instance of the: controlling public 
authority. In. Commonwealth v. Allen et. eae 23 Atl. AMS C18?) 

the Pennsylvania Supreme Court said: 


AS a general rule, highways and bridges. are. constructed for: ordinary v use, in’ - 


-. an. ordinary: manner, and not for an unusual or. extraordinary: use, either by. 


~ erossing: at. great. speed or by passing - of a very | large. and: unusual . weight. 


A * * * [political entity] is not bound to do more than to so construct its bridges en 
as to protect the public against injury by a reasonable, proper, and probable use wo 


| 7 thereof, in view of the surrounding circumstances, such as’ S the: extent, kind, and 
| nature of the travel and business over them. (CP. 1117. D2: | = 


The. damages: recoverable for i injury or. igieees incident Cay an ex- 

traordinary user of a highway: are measured: by the cost of. repairing 
it2®. And where abridge so damaged is replaced by a new bridge 
| designed to meet present-day traftic requirements, the estimated cost of 
; placne the old bridge can. be used § as a measure of damage. es 


: The. ce bstor the. Dope contains: no dence that: prior 

to.the. submission: of this claim Natrona County made. a formal com= 

plaint against . the extraordinary | use of the Alcova, Bridge by. per- 

sonnel of the. Bureau of Reclamation. ‘in. the development. of the 

ee Kendrick project. A: preponderance. of the evidence of record estab- 

_ -lishes, however, that. there was a tacit agreement between. officials of 
the county and of the Bureau, developed i in the course of : numerous oral 


os ‘discussions 1 that’ the activities of the Bureati constituted am extraordi- os 
 nary.use.of the Alcova. Bridge for which the Governinent was liable in | 


ee and for which reimbursement would be made to the pig 2 16 : 


12 See ae Vv. Cheshire R. ‘Co., 5B. ‘Am: ‘Dee, 1% Oe: iE. 1851) § . Woodring v. - Forks esp 


ee ‘70 Am. Dec. 134 (Pa., 1857). 


4s 8 Troy Vv. Cheshire R.. Co. , supra, ‘tn: 12. - Ee SP ee ce ; 7 
Me State Highway. Commission Ve. American. ‘Mut, Tiabitity. Tae: 06. ‘of Boston’ 20: PB. 2a 


20° (Kan., 1987) ; see, also; State v. F. W. Fitch Co., 17 N. W. 2d 380, 884. (1945). 


.18 See, for example, the statement entitled “Aleova Bridge,” dated ‘December 21, 1951, in 


- % “which Te de ‘Mathews, District: Manager, Casper, ‘Wyoming, furnished facts regarding the — - 


extraordinary use of the Aleova Bridge’ and ‘the liability. of the: Government. ‘in damages ; a 


* a “memorandum dated January . 12, 1953, from District Manager’ Mathews “to the Regional me 


Director, Denver, ' ‘Colorado, thé. subject ‘of which: is “Replacement of: ‘bridge across. North’ : 
Platte. River. at Alcova, Kendrick’ project, “Wyoming” ;. memorandum for the Record | ‘(H. 


: E.: Prater) © ‘(Denver);’ ‘dated: January 18, 1952; ‘memoranda (two): dated. January’ ‘9,°1952, 


ba from ‘the Regional: Director, ‘Denver, ‘Colorado, ‘to the Distri¢t Manager, Casper, Wyoming, 


ons -the.- subject “Replacement of - bridge across” North’ Platte ° River: ‘at A'ilcova—Kendrick : 


= Project, “Wyoming”; ’ memorandum dated December 18; ee “by ‘which 1 the District, t Matagee, 2 e 
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tt Eee December $0, 1958 | ae 
“and that a remedy for such damages 1 is tailed: under the reclamna | 
tion laws26 | 7 

The Interior Descent Appropriation Act, 1954 (67 Stat. 261), 
makes funds available for the “payment of élaims for damage to or 
loss of property ” oe ae arising out of activities of the Bureau of r 
Reclamation.” a oe ; es 

After full. consideration of all available evidence bearing ' upon as . 
actions of ‘personnel of the Bureau of Reclamation j in the planning, | 
construction, operation and maintenance of the various units of the | 
Kendrick project, I am constrained to conclude that an extraordinary a 
use of the Alcova Bridge was made, and that there exists a causal con- 
nection between the deteriorated state of the Alcova: Bridge and the 
actions of personnel of the Bureau of Reclamation in the development. 
of the Kendrick project sufficient to justify the payment of damages 
incident to such user as a claim “ arising out of activities of the Bureau 
of Reclamation.” 

Although no itemized data are in ine second before the Department 
reflecting the basis upon which the comparative benefits.and costs of 
repairing the present bridge and of constructing a new bridge were 
estimated, there is sufficient evidence to support the conclusion that the 
costs were properly calculated and are a matter of local record. It 
is assumed, of course, that the amount of. $20, 000 does not exceed the 


transmitted to. the Regional Director: ee claim of the County of Natrona, with the 
recommendation that “immediate action be initiated to. validate the claim’; speedletter 
dated November 29, 1951, on the subject “Replacement : 'Aleova Bridge, Kendrick 
Project” by. which 'the Regional Director was informed by the District. Manager that, in 
addition . to correspondence listed, “lengthy. discussions have. been held between members 
of your staff and district office personnel concerning the feature. I wish to call your 
attention to the fact that the bridge item appears in budget preparation 1949, requesting 
funds for construction in FY 51: (budget request and appropriation duly authorized by, 
the Commissioner’s office and 81st Congress). Subsequent budget preparations have in- y 
eluded the bridge, classified as a General Property feature, as presently indicated in FY 
52 program appropriation”; memorandum dated October - 19, 1951, from the Acting 
District Manager, Casper, to the Regional Director, Denver, the subject of which is. 
“Request for delegation of design and specification work for bridge over North Platte 
River at Alcova, Kendrick Project’; memorandum dated October 26, 1951, from the 
District Manager to the Regional Director, on the subject. “Replacement Alcova Bridge, 
Kendrick Project” ; memorandum dated October 2, 1951, from the District Manager to the 
Regional ‘Director, on the subject “Replacing Alcova Bridge, Kendrick Project”; reflecting 
recent discussions between Bureau of Reclamation district office personnel aud the Natrona: 
‘County Commissioners which resulted in a “mutual understanding concerning the replace- 
ment of the county road bridge located on the North Platte River near Alcova. Dam and 
Switchyard” ; ‘ memorandum ‘dated September 18, 1951, from the Acting Assistant Regional 
. Director to the District Manager, noting that “issue of specifications for Roads and Bridge 
{Alcova) has been scheduled in your F. Y. 1953 Budget Submission for December 1951” 


and asking to be advised. of “the progress you have made and your latest determination — : 


relative to the relocation and/or reconstruction of the bridge” ; speedletter dated May 
18, 1951, from the District Manager to the Regional Director, op the subject “Platte River | 
Bridge, Kendrick Project,” in which the District Manager describes the condition.of the é 
bridge. and the activities: of the Bureau of. Reclamation: me contributed to. its deterio- 
ration. 

36 See, in this conieetiva, Morrison V. “Clackamas ahi: 18 P, 2a 814 psy ‘Horst- 
mann Co. v. United States, 257 U.S. 188 (1919) ; 48 Ct. Cl. 423 Ce): ° 
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Ech proportionate part of thé cost: of repairing the oe tik bridge fairly te 
chargeable for the Bureau of Reclamation user, and that the payment’ 
of the $20,000, representing one-third of the cost of a modern bridge, 
Pe reflects a compromise reached. by. the three county » commissioners and 
the County Engineer of Natrona, County, and the District Manager, 


District Engineer, and power superintendent: of the Bureau of Recla- 


~-mation’s District. Office at Casper, Wyoming, at the field: conference 


a - held at the bridge site just. prior to the submission of the claim of the as 3 : 
oie — of Natrona i in the amount of mop 000, S See Claim, PP. 78. 8). : te 


— < ‘Therefore; 3 in aseor dans with the provisions o the fntarior nae a 
i “ment Appropriation Act, 1954 (67 Stat. 261), and the: authority dele- — . 


gated to the Solicitor by the ete of the ene ee 22, Order — 
No. 2509, as amended; 17F.R. 6¢ OB) EF ee 
id determine that— 


(a) part of the. damage to the Mee Bridge which crosses’ ae 
North Platte River in the SW14{S WI sec. 19, T. 30 N., R. 82 W.,.. - 
“6th P. M., Natrona County, Wyoming, attributable to the rao | 

-. dinary use of the bridge incident to construction of the Kendrick _ 
project arose out of activities of the Bureau of Reclamation; and 


-(b) as a result of the activities of the Bureau of Reclamation; the 


County of Natrona, Wyoming, was: damaged’ in the. amount of 7 
$20,000. ee 3 : 
as Accordingly, I award to is County of Natrona, Wyoming, the 
sum of $20,000 as.damages, and I direct that this amount be pd to it, 
subj ect to the ayausouny of ae for such eee : 


--Wuaram J. BuREE, 
- For the Solicitor. 
STATE APPLICATIONS TO EXCHANGE LANDS UNDER SECTION s. 
OF THE TAYLOR GRAZING ACT 


: State Exchanges—Public Interest—Classification, 


An application made by. a State. a exchange’ lands. outside of a grazing alee : e — 
_ trict pursuant to section 8(e). of the. ‘Eaylor Grazing Act, as amended, may 


not be rejected. because. the consummation : of the proposed exchange will” 


cy interfere with. ‘the: administration and disposal. of the poets: eee — 


“lands. ee 


~The authority ade’ ‘section © T on “the “Taylor Grazing, “Act, as amendéd: 5. Oo 


to. classify . lands. does. not. extend. to. lands. outside of ae grazing. district : 
which are. applied for in a State exchange under section 8(e) of the act. 


an APPLICATIONS ‘TO EXCHANGE LANDS UNDER TAYLOR ACT 271 - 
, January 5, 1954 


M6178 rn tg duane 61s. : 


To: THE ‘SucRwTARY o OF THE In tEktor. ee 

~The Director of. the Bureau. of Land “Management has. requested 
instructions as to the extent of his authority to reject. applications by 
States to exchange lands outside of. grazing districts under section ‘ 
8(c) of the Taylor Grazing Act, as amended (43 U.S. C., 1946 ed... 
sec. 8152¢(c)). The. Director states that two State mpplicanions: have. 
been filed for a 180-mile strip of land, presumably to be used for a 
pipeline right- of-way,. and that if the applications. are: allowed, it: 
will.result in the separation of public lands on each side of the selected | 
lands and prevent anyone having those public lands under - grazing 
lease from driving his livestock from one portion of his lease to the 
other. He also states that, because the strip of land runs along a. 
highway, allowance of the pechenoe: will prevent access to the hice: 
way from the remaining public pes He: asks whether such oe 
_ plications may be cia 7 


(1) because the lands are selected in such a acer as to ters 
_fere seriously with the administration and a of ED re- 
maining public lands; or 
(2) because the lands are classified, pursuant to section 1 of ne 
Taylor Grazing Act, as not suitable for disposition under sec- 
_ tion 8(c) thereof. | 7 | | 


In my opinion, an application made by a ‘State to exchange lands. 
outside of a grazing district under section 8(c) of the Taylor Graz- 
ing Act, as amended, may not: be rejected on elther of the grounds. 
| pronieed 2 the Director. _ | 3 
a 


an : 


“Stated in other words, the Director’s first auestion is esther he 


may take into account the public interest in considerms late =P 


plications under section 8(c). | 

Section 8 of the Taylor Grazing Act, as originally enacted on June 
28, 1934 (48 Stat. 1269, 1272), authorized the Secretary of the Interior 
to accept on behalf of: the United States any lands within the exterior 
boundaries of grazing districts as a gift “where such action will pro- 
mote the purposes of the district or facilitate its administration.” It. 
also authorized and directed the Secretary “when public interests will — 
be benefited thereby” to accept title to any privately owned lands. 
within the exterior boundaries of a grazing district and in exchange 
therefor to issue patent. for not to exceed an equal value of surveyed 
grazing district land or of unreserved surveyed public land. In addi- 
tion, upon the application of any State to exchange lands within or 
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= without. the boundary of a grazing district, the e Secretary was s author ‘ z 


os : ized and directed: 


se, # + * in the manner provided for ne exchange of privately: owned lands: in this ve Oe 
ue section, to proceed. with such exchange. ‘at. the. earliest ‘practicable date and to. : 


- cooperate fully with the State to that end, , but no State shall be vaca to select 
ss sons lands in another State. oe 


“On October 25, 1934, shit a after: the: passage 2 of tha act, ection 18 s 7 


- | - was. construed by the Solicitor of this Department as authorizing only — : 
those exchanges with States which would benefit public interests in the 


‘4 regulation of grazing on the public. range under the Taylor Grazing Weta 


. Act and as imposing upon the Secretary of the Interior the duty, upon "3 - 
: application by a State for an exchange, to determine whether the. _ 


i _ interests would be benefited Py the proposed: exchenge oe - 
me “Becton 8 was completely ued be the athandatory act of Te une 0 26, 7 
"1986 (49 Stat. 1976). Where under the original section all. provisions * 
relating to gifts and exchanges, both private and State, were contained 
In one paragraph, the amendatory legislation appears in four subsec: 


- .. tions. As revised, subsection (a) authorizes the Secretary to’ accept woe: 
gifts of lands within or without the exterior boundaries of a grazing — 
~ district “where such action will promote the purposes of the district — 
or facilitate the administration: of the public lands.” _ Subsection (b) | 


authorizes the ‘Secretary. to. exchange lands within or without. the 


boundaries of a grazing district for privately owned lands “when: at ae ie 


aa lie interests will be benefited thereby.” a. Subsection (ce) provides: 
| - Upon application of any State to. exchange lands within or without the. bound- - 


i : aries of a grazing district the Secretary of the Interior shall, and. is hereby, mae 


oe directed to proceed. with. such. exchange at the earliest practicable. date. and to - 


_ cooperate fully with the. State to that end, but no State shall’be permitted to.select 


* lieu lands in. another State. | The Secretary of the Interior shall accept. on behalf. = 


- of the United States: title to any State-owned. lands within or without. the ‘poun- aes 
‘daries of a grazing ‘district; and in exchange therefor issue patent. to. surveyed ae 


_ grazing district. land ‘not: otherwise ‘reserved. or ‘appropriated or. unappropriated eo. 2 Ei 


and. unreserved surveyed public land ; and in making such exchange the Secretary © 


ds authorized to patent to ‘such State, jand. either of equal. value or of equal ox 


% acreage : Provided, That no State shall select public lands in a grazing district ; 


in furtherance of. any exchange unless. the lands: ‘offered: by. the State’in. such — tae 
. exchange lie. within’ such grazing. district and the selected: lands lie:in a reason= + aa a 
ably compact body which is So. locatéd. as not to. interfere with the administration aang 


“Or value of the: remaining | land in such. district: for grazing Durposes é as set forth. : 


in in this Act. = : | 
When an exchange i is 5 baséa ¢ on lands of equal a acreage and ‘the selected lands 


; a mineral in. character, the patent thereto shall contain: a reservation ‘of. all | 
‘minerals to the United: ‘States : and: in ‘making’: exchanges of equal acreage. the =... 


. Secretary of the: Interior is authorized. ‘to accept. title to’ offered lands: which. are 
| epson in character, with a: mineral reservation to the State. rhee J 
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“For the purpose of effecting exchanges based on lands of. equal acreage the - 
identification and area. of unsurveyed school sections may. be determined by pro- 
traction. or, otherwise. The selection by the State of lands in lieu of. any such 
. protracted. school sections shall be a waiver ‘of all of its right to such sections. 
: Subsection (d) contains general provisions relating both to private 
and State exchanges not material to this discussion. 
The subsection relating to State exchanges, i in mandatory lnguasé, 7 
directs the Secretary to proceed with an exchange upon application by 
a State. It places two limitations upon the State’s selection of lands— 
‘first, that no State shall be permitted to select lieu lands in another 
State and, second, that no State shall] select. lands in a grazing district — 


unless the lands offered by the State lie within such grazing district 


and the selected lands lie in a reasonably compact body which is so 
located as not to interfere with the administration or value of the 
remaining land in such district for grazing purposes. Thus, aside 
. from the requirement that the selected land must. be within the State, _ 


~ there is no limitation imposed by the subsection on the selection of 


lands outside of grazing districts. No discretion is vested in the Sec- 
retary to determine whether the consummation of a State exchange of 
lands otherwise available outside of grazing districts will “facilitate 

the administration of the public lands” as is provided in subsection (4) _ 
with respect to gifts; whether the public interests will be benefited, as 


is provided in subsection. (b) with respect to private exchanges; or 


__ whether the selected lands are in a reasonably compact body so located — 


as not to interfere with the administration or value of the remaining . 


- lands, as is provided in that part of subsection (c) governing State — 
exchanges .of lands within grazing districts. Nothing in the subsec- 
tion indicates that the Secretary may take into account the effect that. 
the consummation of such an exchange may have on the administra- 
tion or disposal of other public lands outside of grazing districts. | 
‘The legislative history of the section shows rather plainly that the 
Congress intended to strip the Secretary of any discretion he may have 
had under section 8 of the original act to consider the public interest in 
acting upon State exchanges. Members of the Senate Committee 
which had the section under consideration expressed their opinion that — 
the intent of Congress in the original act was to make State exchanges 
-mandatory upon the Secretary and stated emphatically their intention 
to redraft the section so that there could be no doubt that the Secretary 


was to have no discretion to take into account the public interests In 


acting upon State applications. for exchanges.” The Committee re- 
ie on the measure state that the purpose of the amendment of SeC- 


1 See = Hearings: before. the ‘Committee on Public ‘Lands - and: ‘Surveys, United States” 
_ Sonate: on §. "2589, 74th Cong., Ast S@SS., DD. “47-49. . . 
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— tion 8 is to make mandatory the. exchange of lands upon, the applica - 
tion of a State. 


Moreover, the ‘Department. lias, since the 1936 enna of the 


‘section, écnstrued the section as.requiring the consummation of State 
exchanges, where the State has met the other requirements of the séc-— 


ae tion. Thus, while the regulations relating to State exchanges under 


~ the original. act stated that exchanges might be made when. such ex- 


changes were in the public interest (55 I. D. 200, 484), the regulations - 


- 7 promulgated shortly after the passage of the amendatory act deleted Co 


any requirement that a benefit to the public interest must be shown. a 


(55 I. D. 582; 43 CFR, Part 147.) 


One of the ‘first State applications to exchange lands to come sbetere ae 


the Department. after the passage of the act of June 26, 1936, was con- 
sidered in State of Montana (A-20068, November 3, 1936, modified 

J anuary 18, 1987). In reviewing a decision by the Commissioner of 
the: ‘General: Land Office which had rejected the State’s ——/ boc 

made under the act of June 28, 1934, the Acting Secretary : said : “ 


| ‘The reason, however, assigned for this conclusion [that lands within a Aeiional : 
forest: may-not be exchanged] was that the exchange of lands within a forest “ 


. . for. lands within a grazing district. would apparently not benefit the public in- 7 
. terests.. Public benefit was considered as a criterion for testing the validity. of 


the application for exchange in the view that the authority of the Secretary of 
: the Interior: to make the exchanges of both private and State-owned. lands under 


the. provisions of section 8 was governed by the clause therein contained reading | = 


- : 


“when the public interests will be benefited thereby.” . 


aa After referring to the amendment made to the eon in . 1936 and oa 


after quoting the first ree of subsection (c), the ee Secre- | es | 


. | tary. continued : 


‘it will: be noticed: that the above- -quoted portion ‘Of subdivision ( ¢) contains’ no 


ie “limitation or conditions on the right of exchange; except where the land selected | he 
is within a grazing district or without the State. No power is lodged in the .— 
Secretary of the: Interior to. determine whether the exchange will be. a public oe 

a benefit... The statute. says, “The secretary of.the Interior shalt accept, on behalf _ : 

_ of the United States title to any State-owned lands etc.” It is, therefore, believed: 
that this provision ‘is mandatory and that the right of the State to select land not oR 
within a grazing district in exchange for land that it owns cannot be denied or | 


| abridged for the reason that the offered land lies within the exterior boundaries 


Pe of a. national forest. 


_ “In several - cases the Depurtiiont. recognizing the mata eye fae 
a guage of section 8 (c), has held that a protest against the allowance of 


a State’s exchange application, made by one who had the selected 7 


public land outside of-a grazing district’ under lease pursuant to sec- 
tion 15 of the. Taylor Grazing Act: (43 U. S. C., 1946 ed., sec. 815m) 


2 See Senate: Report No. 1005, 74th Cong., 3 oer sess., ane sua Report, No. 2871, th oie, * 


“33 Cong. 2d sess. 
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must = dismissed So long as the State continued to assert its right to. 
select the land. David Hunt v. State o f Arizona, A-23946 (April 27, 
(1942) ; Secundino Cocio v. State of Arizona, A--23409 (January 30, 


= 1948, February 23, 19483). Other instances of the Department’s recog- | 


_ Aiton that in processing State exchange applications, it is without. 
| discretion i in the matter of determining whether an. exchange applica- - 
tion submitted by a State is in the public interest are to be found in - 
. Solicitor’s Opinions M-31956 (October 26, 1942), and M-33608 (April | 
22, 1944), and in the case of State of California, 60 I. D. 322 (June 2, 
1949, supplemented on August 4, 1950, p- 428). In discussing the 
two categories of exchanges. provided ford in section 8 of the amenda- 
- tory act—private and State—the Department stated, on reconsidera- 
_ tion of the case of Sidney B. Moeur, State of Arizona, and New River 
Land and Livestock Company, A-25548, A-25570 (original decision 
dated November 9 ,1949), on March 31, 1950: | | 
Indeed, a belief upon the part of the Secretary that public encevedis would not be 
benefited by an exchange proposed by a State could not be regarded as an ade- 
quate reason for the rejection of the State’s proposal. 
I agree with this statement and conclude that the Director of the’ 
Bureau of Land Management has no authority to reject an application | 
made by a State to exchange lands outside of a grazing district under | 
section 8 (c) of the Taylor Grazing Act, as amended, on the ground 


: that the consummation of the exchange would seriously interfere with 


the administration and disposal of the remaining public lands. _ 

In this connection, however, the Director’s attention should be 
called to the provision in subsection (d) which authorizes either party 
to an exchange based on equal values to reserve easements or rights of. 
use. It would appear that much of the difficulty envisioned by the 
Director could be eliminated, where land is selected along a highway, 
if the Government. were to reserve the right of. access to the oe 
across the selected land. 4 epiinnd, 


Section ié of the Taylor Grazing Act, as s originally enacted, author: 
ized the Secretary, 1 in his discretion, to examine and classify any lands 
within grazing districts which were more valuable and suitable for the 
production of agricultural crops than for native grasses and forage 7 
plants and to open such landstohomesteadentry. 

Before any grazing districts, provided for by section 1 of the act. (43 
U.S. C., 1946 ed., sec. 8315), were established, all of the vacant, unre-— 
served, and he iated public lands in 12 of the western States 
were temporarily withdrawn from. settlement, location, sale or entry: 
| and reserved for classification and pending a deter mination of the 
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most usbtl purpose to which aaah janda ight cue in se edeaes 22 


of the provisions* -of the Taylor Grazing res Scape Order No. = 


se 6910, dated November 96, 1984, 43: CFR 297. 11). A similar. order» at ct 


Ae later withdrew and reserved the public] lands in 12 other States (Execu- | 
oes tive: Order No. 6964, February 5 5, 1935, 43 CFR. 99,” 12). Executive ak ae 
Order No. 6910: was held 3 Ina ‘Solicitor’ S opinion | of February 8, 1935 - ts 


ins (55 I. D. 205) to permit the establishment-of grazing districts under a 


| : section 1 of the act but to prevent the exchange of lands under section i i | e 
_. 8, the sale of isolated tracts under section 14, and the. leasing of lands > 
-. under section 15. of. the act. ‘The two. general withdrawals were 


7 amended at various times during the years: 1935 and 1936 to permit 


~~ exchanges, sales and leases under the act. (Executive Order No. 7048, 


May ’20, 1935, 43 CFR 297.14; Executive Order No. 7235, November: 
26, 1935, 43 CFR 297.15; and Executive Order No. 7. 363, 1 May 6, 1986, 
48, CFR 297. Te eee | 

However, all of the publie lands 3 in the named Stakes having been — 

_ withdrawn except from the operation of the Taylor Grazing Act, the © 

operation of other public-land laws virtually ceased in those States. 

The initiation of rights to the public lands under those laws was pre- 

vented where the initiation of such rights depended upon the avail- 

ability of vacant, unreserved, and unappropriated public lands. In 
addition, the withdrawals prevented the satisfaction of many rights 
which had previously been granted to the States and to private indi- _ 

' viduals by the Congress to select vacant, unreserved, and unappropri- — 
ated public lands for various purposes. Many of these rights had 
been: outstanding for years. ‘Thus, States which had unsatisfied school 
grants were precluded from selecting lieu lands for those lost to the 

States under the original grants because of settlement, because of their 

- Inclusion in Indian.or other reservations, or because. oF their mineral 
character. (See 43. U.S. C., 1946 ed., sec. 851 et seq.) : 

Tt is. against this background that the ‘amendment of sittion a on 

- Sune 26, 1936, must be considered.. As amended, section 7 (43 U.S.C., 

1946 ed: -» SC. ‘815f), insofar as it 18 pertinent to this discussion, ; 

| provides: nee 8 oes ae | 

a ater % the Secretary of the iaterio® is hereby authorized - in his discretion; to 


i examine and classify any lands withdrawn or reserved. by Executive order of 2 
November 26, 1984. (numbered 6910), ‘and amendments thereto,. and: Executive 


a a order of February 5, 1935 (numbered 6964), or within a. grazing district; which 
are more valuable or suitable for the production of agricultural’ crops. than for 
ee the. ‘production of native grasses and: forage plants, or more. valuable or. suitable , 
for. any: other use than for. the- -use- provided for. under this Act, or ‘proper for 7 


ae acquisition in satisfaction of any outstanding lieu, exchange or script rights'‘or _ . 


~ land. grants, and to open such. lands: to. entry,. selection, or location for disposal  . 


a i in’ “accordance: with: such: classification: under: applicable; aes laws. ras ae ee a 
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‘The section cad to the category of lands aise the ce 


might, in his discretion, examine and classify those lands withdrawn ._ ; 


by the two general withdrawal orders and authorizes the examination, : 


- classification, and opening of those lands which he finds to be ‘ ‘more | 7 


valuable or suitable for any other use than for the use provided for in. 

. this Act, or proper for acquisition in satisfaction of any outstanding 
lieu, ae chenne or script rights or land grants.” Nothing in the sec- 
tion indicates that the exchanges provided for 1 in section 8 (e) are with- a 
In its scope. : 
The section ee ease neanion for the antisenecion of outetandink | 
exchange rights. It thus embraces only those exchange rights which 


| _ had ee been granted. It does not include the right not pre-. 


viously enjoyed by the States to exchange lands which they owned with : 
the United States, conferred by section 8 (c). 
A construction of section 7 to permit the classification of nats out- 
side of grazing districts applied. for by States under section 8 (ec) of. 


= the act would be inconsistent with the stated purpose of section 8 (c). 


_ The power to classify in one’s discretion implies the power to refuse to 
classify. Thus by a refusal to classify or by a classification for an- 
— other purpose than a State exchange, a ‘State’s application could be de- - 
 feated. Surely it cannot have been intended to permit, by means of 
the power to classify, the rejection of the privilege conferred under 
section 8 (c)...A more reasonable construction of section 7 is that. 
lands applied for under section 8 (c) are not within the scope of the 
classification power conferred. _ | 
I conclude, therefore, that the authority of the Secretary of the 
Interior under section 7 of the Taylor Grazing Act, as amended, to 
classify: lands does not extend to lands outside of a grazing digerict 7 
which are applied for by a State. under section 8 mle) of the Taylor a 
| areaae Act... ak 


“CuaRencr A. Davis, 
"Solicitor. 


‘State Exchanges—Classification. 


= ova application. made by a State, pursuant to section gS. ¢e) of the Taylor. Graz- | 


- ing Act, as. amended, to. select lands withdrawn: ‘by either of the two ‘Execu-- | 


_ tive orders: mentioned in section re of: the “Daylor Grazing. Act, as amended, | 
a or: within’ a ‘grazing district. may not.be rejected merely ‘pecause the lands | 
may have. been classified pursuant: to. section 7 as ‘being suitable for aero 
- tion under another of the public-land laws. ~ 7 
"Unless. rights have been initiated in the classified lands; any prior: ~ classifica. 
- tion.. thereof. must | be . disregarded. in. considering, a. ‘State’ s exchange z 
_ application. - . ; . 
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cad (Supp. . eee rs i | Manon 4, 1954, 


To Asstsrant Sicrerary Osx oe Elise ae oe 
_ This responds to. ‘your Goauisee ine dated Ja anuary 18, 1984, im | 
which you requested : my opinion whether, ‘in view of the opinion ex- ” 


pressed in my memorandum dated January 5, 1954, the Secretary has: . 


: authority 1 to re] ject a“State: application to exchange lands ‘urider section = 
8 (cy of the Taylor Grazing Act, as amended (43 U. S.-C., 1946-ed.,. 
See. 315g. (c)), if the lands have been’ classified. before the receipt. ‘of a. 

6. the State’s application. and, if so, , what classification ; is eet in : 
order that such authority exist. a a rae | 
~ T shall assume for the purposes of this Giscicion that your question : 7 


. is directed to the classification of lands’ which: were. withdrawn by | 


~ either of the two Executive orders? mentioned in section 7 of the Tay- 
lor Grazing Act, as amended (48. U. S. C., 1946 ed., sec. 315f), or 
which are now or may hereafter be ped in erazing ‘districts and. 
that it does not relate to the Seeretary’ s authority with respect to lands. 
| which may otherwise have been withdrawn for classification * or which 
omy, have been classified under some other authority. 

In my opinion, and speaking generally without board to the par- 
ticular facts which may exist i In. a : given raed ‘the fact that: lands may | 
before. the filing ofa State application under section 8 (c) of the act 
| provides no basis for. rejecting a State’s application. The mere ‘clas- 

sification of lands under section oe ‘without, more, does’ not’ remove 
the lands from the operation of section 8. It’ would ‘ seem that if the 
lands selected by a State under an. ‘exchangé application meet the 
_ requirements of section 8 (c), the fact that the selected lands aay have 

| been. classified as suitable for some other use is immaterial, 

“There is nothing binding ‘about a. classification: * While: it ‘may: 
represent the considered judgment of the classifier baséd upon’ the 
best evidence available‘at' the time of the classification, it is subject to: 
revocation at any time or to revision upon a showing of changed. 

- conditions, additional facts, or other ners indicating error in. oe 
classification. _ : Se eas er oa 


as 2 Bxecutive ‘Order ‘No: 6910; ‘dated: Novembar’ 26: 1934 (48 CFR 297, 11); and Executive. 


Order No: 6964, dated February'5,:1935 (43 CFR:297.12). . 
22. Bi -g. :all:lands- containing. . oir. shale: deposits . have. ‘been, ‘temporarily. withdrawn’ for: : : 


ad investigation, examination and classification ‘(Executive | Order . No.. 5827, ‘dated April 


‘15, 1930,.43. CFR 297: By). ‘Such: lands are, ‘However, subject: to. oil and gas’ ‘leasing ‘under - eh 


_ the’ ‘terms of the: ‘Mineral’ ‘Teasing. Act’ (Bxeeitive: Order No. 6016; apelin 6, 1988, ad oo. 


CFR 297.10). 


48 § Lands: classified, as: power sites, for example, ‘may be aieposed. of only, after a 1 determina 


a. deal gient will” fot ‘be injured ‘or’ “destroyed by Joeation;- ‘entry. ‘of selection: uiider the 


‘  public-land laws and then oy BuDIECE to Such conditions as the Commission: may impose.. 


cc. 160. B.C, 1952 ed, sec. 818. 
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| ‘Since I en aifaany concluded that the authority. of the Secretary 
under section 7 to classify lands does not extend to lands outside of 
grazing districts which are applied for by a State under section 8 (c), 
I am of the opinion that it would not be incumbent: upon a State to 
disprove a classification already assigned to the selected land. © Since ‘ 
_ lands applied for under section 8(c) are not within the scope of the. 
power of classification. conferred. upon the Secretary by section 7, it 
follows that any. classification which may have been assigned to lands: | 
prior to the recipt of a State’s exchange application must, be disre- | 
garded in considering the State’s application. 
Section 7, after authorizing the Secretary. to classify janda® ‘which 
are. * *. * more valuable or suitable for any other use than for 
the use —e, for under this Act ** *” provides : 
ee Such lands shall not be subject to disposition, settlement, or r occupa- | 

tion until after. the same have been classified and opened to entry: * * * 
Where: such lands are located within grazing districts reasonable notice shall . 
be given by the Secretary of the Interior to any grazing permittee of such 
lands. The applicant, after his entry, selection, or location is allowed, shall be 
entitled to the possession ‘and use of such lands: Provided, That upon the applica- 
tion of any applicant qualified to make entry, selection, or location, under the 
public-land laws, filed in the land office of the proper district, the Secretary of 
the Interior shall, cause any tract to be classified, and such application, if 
. allowed by the Secretary of the Interior, shall entitle the applicant to a pref- 

erence right to enter, select or r locate such lands if opened to entry: as. herein: 
prey 2 bok ; 2 


Of course, if the lands soledted tip the Staite have, in addition to 
being classified, been opened to entry and if, as a result of such open- 
ing, rights in.the classified lands have been inidated: the State’s selec- 
tion must be rejected. In such a case, however, the rejection would 
not be because the lands have been. classified but because prior rights: 
have been initiated and the lands selected do not meet the test pre- 
scribed in section:8(c): that:the:selected lands must: be surveyed graz-— 
ing district lands not otherwise reserved or appropriated or uray 
propriated and unreserved surveyed. public lands. ee ee 

A question arises whether, in view of the provision in section 7 
granting a‘ preference right to a qualified applicant ‘to ‘enter. land 
classified .as. the result,of his application, such .an application. would 
require the ‘rejection of a subsequent State ‘application to. select; the 
same land under-section 8(c); «In my opinion, if the‘application has 
not been allowed, the selected land is still available for acquisition 
by the State. | This 3 is SO ‘because an application to enter land subj ect 
to classification. under section. 7.confers 1 no.right-in-the land upon. the 
applicant. -It:merely gives the: applicant a. preference. right. to.enter 
the land if it is opened to entry as the result of his application. :: Thus, 
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ea. ve a ‘State? Ss. appiisation’ nider section. 8 were filed after the reesint * 


ot of. an. application under section 7'to enter’ lands. ‘under the homestead -. - 


a . ‘ : laws. and after the lands were ‘Classified pursuant to the homestead me 
bt aot application, but before the allowance of the entry, the State’s applica oe 
tion. could not pr operly be rejected merely because of that classi- — 


+ ~ fication. Until the application to. enter has been allowed, no rights — f. 
“have been initiated in the lands which could defeat the State's 
nes application: The Secretary would be. compelled i in such a situation,’ — 


under the mandatory language of section 8(c), to allow the State’ Ss «. 


os. application, if the State otherwise met the requirements of section 8. 
IT conclude, therefore, that the Secretary does not have authority to.- 
oe reject a State’s application to exchange lands under section 8(c) of 
the Taylor Grazing Act, as amended, merely because the lands may ts 


have been. classified wnder: section 7 of the act prior to the filing of 


-- ‘the State’s application, and that until rights have been initiated inthe 
classified land by the allowance of a preference right application | 
-.. under section 7 or, following the opening of classified lands, by the _ 
ee, entry on the opened land by’ qualified applicants, any such classifica- 
_ tion which may have been assigned to the lands selected by a: ‘State for,’. 
exchange purposes. must Le disregarded in considering the. ee So 


| exchange application. . 3 fo 
-I-do not -wish: It to be. untessitood by. what hag nee ery abe that a 


= I hold the opinion that a State’ Ss. application. to exchange Jands under> a 


Patan section. 8(c) of the Taylor Grazing Act, as amended, must be allowed . ee: 
te IS every case. -No such. application is, of course, ‘subject to. allow- — ee 
3 ance unless and until, the, State has. met. all of the: applicable Fequire- Gl eae 
oe ments of section 8. . tne ae 


| Wantzant J. Burks, . Ce tal 
Acting Solicitor. a 


UNITED ‘STATES: ¥, AL SARENA MINES, INC. 


a i’ A-26248 | Devided Ja anuary 6, 1955, 


ar : “Mining Locations Application for Patent—J urisdiotion. of Depectmient, 


This Department: may eiitértain a protest’ filed’ by: the Departaient, of se - 


“ture and thereafter. ‘institute: adversary: proceedings: against: the: validity: Of. a 


“mining claims at any, time prlor t to: the | issuance: of E patents. covering such: | 

“aims, * : : : a 
When. an eoplieaae for: a- | titneral i pene. after ] proper noice. and full oppor- 
Oe tunity. to be heard, withdraws from a hearing | held to determine the validity’ 


of its claims without putting in its evidence, it is proper for the manager to 


, fe . proceed-with the epee and to base his « decision on the. evidence submitted: : 
te / against: the claims. Rape Oe der ae BAD ee “as ee ae 
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“When an applicant. for a mineral patent charges that it submitted evidence at ats 


a hearing which does not. appear in the transcript of the hearing and when | 

- the. manager admits that a complete transcript at the hearing ‘was not. | 
oe obtained: ‘because of: the conduct of the applicant’s counsel, this Department . 

will not undertake to render a final opinion on a record admittedly incomplete. : 


When the evidence which the appellant: claims is not included in the tran- : Baie 
script consists largely of the reports of an assay and where it is admitted Me. Be 
-’ that the transcript of the hearing is not complete in that respect, then in 


order to prevent the very substantial delay necessarily occasioned by. a. 


-. pemand of the proceedings, appellants are permitted under. supervision of 3 
“3 employees of this Department, to take new. samples and submit new assay : 
reports for the record in place of those alleged to have’ been omitted. from one 


the original transcript. 


It appearing. from all‘the evidence cacmaaiae new assay reports of ‘sample: taken = “ | 
jointly by the appellants and the Bureau of Mines that a sufficient mineral-  __ 
ization of appellants’ claims is established to justify a prudent man-in the — 


further. development of the: property and the other requirements of the . 
statute having been complied with, patent to the apPesants should i issue. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Al Saiend Mines, Inc., , has appealed to the Secretary of the Tterioe | 
from a decision of the Assistant, Director of the Bureau of Land Man- 
agement dated April 97, 1951, holding for cancellation mineral entry, 
Oregon 0665, insofar as. that entry embraces 15 lode mining: claims 
| situated | within the e Rogue River National Forest i in 1 Oregon. reo 


| On October 4. 1948, AJ Sarena. eee co spond for mineral | 
patents covering. 93 jode mining claims abated 3 in. secs. 20, 21, 98, 29, 
and 30, 'T. 31 S., R-2 E., W. M. , Oregon. Thereafter, in A es 
with the provisions of 30 U.S. G., 1946 ed., sec. 29, notice that appli- - 
-eation had been made to patent the claims a published. No adverse 
claims were made during the period of publication and, thereafter, the 


| purchase. price was paid. — On. April 6, 1949, -a Final Certificate of. >: 
Mineral Entry was issued to the applicant. The certificate recited that’ 
, upon presentation. of the. certificate to the Director of the Bureau of pig 


: Land Management. “together with * * * the proofs required by law, : 
a patent shall issue * * * if all then be found regular.” The certifi- : 
cate contained the added statement that “Patent will be withheld by the 


Bureau of Land Management, pending a report by the Regional Ad- _ . 


ministrator, Region I,.upon the bona fides of the claims.” _ : 
On April. 13, 1950, a protest against the validity. of 15 of the 23. | 


: claims was filed with the land office by the Regional Forester, North ~ : 


Pacific Region, Department of Agriculture. The protest included: a 


request that the 15, elaims be declared null and void a6 oo the a : oe 


8301 855521 


wet z 
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| os gation. ioe patents . on. ihe. 1B laine ‘he: ‘miected.. On April. 2, 1950, le cs 


- adversary. proceedings. were. instituted, by. the. ‘United. States. against ; = 


ee “the validity: of :the.15.claims.involved-in this proceeding.andembraced 

. “». inthe entry of Al Sarena Mines, Inc.: The notice‘of:the contest; which — 
—< was: addressed to “AT Sarénia, ‘Mines, Tne. ie set’ forth’ the charges that ~ 
Ys Ae Jand, inyolved i in the. 15 claims listed ' in, the notice | is Ss nonmineral ro. 


we . a3 4 in: 1 gufiicient, Gpantities to ‘constitute. a valid. discovery, 1 ‘and that, as to . : - 
<> five of the claims, the requisite expenditure: of eee im a Amprovenetts ae 


ee oS and development had not been made: ) 20 Be 
On! ‘May 22, 1950, Al- Sarena ‘Mities, rie! ‘filed ¢ an answer 6° the Paes 


ce a charges, rabodtying what it designated. as : demurrers and” a. motion LO 


a. dismiss. . ee 
oA hearing. was on a eee 13, 1960, hy the's manager of 
: this land-office ‘at. Portland; Oregon: “At the appointed time, represent- 


 atives'of the ‘contestee appeared: with counsel and the: Department of — 


a . Agriculture, was represented. by. counsel.. The contestee. demanded at. 
the outset of the hearing that its demurrers be. acted upon before pro-. 
| eéeding with’ ‘the: hearing ‘on: ‘the: merits of the case. The: manager 


thereupon’ ruled on'the demiurrers as-motions ‘and denied:them: ‘The 
contestee’ ‘then’ noted an. appeal. to:the Solicitor: ‘of. the: sh eae | 


> Contestéé aid ‘its counsel then: withdrew from the ‘hearing. 


Before the contestee departed, counsel’ for: the. Department’ of Apri: . 
culture stated that the intention of that Department was not to have. 
the claims’ declared null and void’ ‘but anly that’ the application for : 


| patents, be: denied... 


_ After the. departure « of 1 the donteses aad its. eatek ‘cbtinsel for the © | | 
Department. of, Agriculture. introduced its evidence relating to the oe 


. validity of the. claims. 


. -. On:December 14,. 1950, the ‘manager ‘pistained: the protest and ¢ can- ae 
celed the mineral entry. with: respect. to the 15 claims. On April oT, 


1951, the Assistant: Director of: the Bureau’ of Land Management 


te affirmed the. decision of the manager, ‘stating that his decision did not: a ee 
oe invalidate the claims and that the claimant could retain: ‘possession of 
ae the claims: for the PURO of. continuing i its efforts to make es. 7: 


a discoveries. | ae 
On. appeal, 4 At Sarena Mines, Inc, , makes 18 assignments of error. an 


paenie prior. to fhe filing’ of the protest pnd, Eiegetore; that this De- ee : 


i ; . partment, had: no authority to entertain the protest; and; second, ‘that: - ree 
~. there. were. certain irregularities i in ad protest, and | in, n the 1 manner erin. ae 


‘3 which the heari ing was is conducted. . 


epee no : : 
meta Sk Peer eB oe SP gee Een ie : 
te : Rea Wa a SESS GaN Areas oan ema tea ed can of : 
fare fae BY es Dated’ Braye eee 2 Bua ne Ske ~ Pan cee ee 


9801 «| UNITED ‘STATES v: AL SARENA MINES, INC. 283 
oO a Ri kae 1954 | ca | 


fie 


The ee see contention is that it had oe equitable 
title to the claims. by reason of its payment of the purchase price, the 
submission of its proofs, the acceptance. of those proofs -by the loeal . 
land ‘office, the issuance to it of a final certificate, and the fact that no 
adverse claim had been made during the period of publication, and, 
| therefore, that this Department had no jurisdiction to entertain the 
protest of the Department, of Agriculture... 
~~ The contention is untenable. The power of this Department. to. 
| ‘supervise and control the’ sale and: disposition of the public domain, 
including mineral lands, has long been recognized. Knight v. United 
States Land Association, 142 U. S: 161 (1891). Its jurisdiction to 
inquire into-the extent and ‘validity of rights to public land claimed 
against the Government does not cease until the legal title to the land. 
has passed. Michigan, Land and Lumber Gov. Rust, 168 U. S. 589,. - 
593 (1897). “A mining location which has not gone to patent is oF 
no higher quality-and no more immune from attack and investigation 
than are unpatented : claims under the homestead and kindred laws.” 
Cameron et al. v. United: States, 252 U.S: 450, 460° (1920). As the 
Supreme Court said in the Cameron case, “the land department has no 
power to strike down any claim arbitrarily, but so long as the legal. title. 
remains in the Government it dees have power, after proper notice and. — 
upon adequate: hearing, to ‘determine whether pee claim is valid and, 
if it be found invalid, to declare it null'and void.” ae 
- Thus, there must be: a determination by this Department, the aa 
in which jurisdiction i is vested. under the public-land laws, that the 
requisites of the mining laws have been fulfilled. CO}. Cosmos EF aplo- 
pation Compiny V. Gray Eagle Oil Company, 190 U. 8: 801, 312 (1908). 
Among the requisites to obtain a patent to a lode mining claim is the 
discovery of “valuable mineral deposits” “within the limits of the claim 
located.” (30 U. 8. C., 1946 ed., secs. 22 and 23.) In determining 
whither mineral deposits discovered: on public lands are “valuable,” 

_ the test to be applied is whether they are “such as would justify a 
_ person’ of ordinary prudence 3 in the further expenditure of his time 
and means in an effort to develop a paying mine.” | Cameron et a.” v. 
United States, , supra, 259 U. S.at p.459. | 
The fact that the protest by the Department of ee ee was not — 
filed until after the expiration of the 60 days of publication of the 


ota 


a application for patent does not, deprive this Department of jurisdiction 


tol inquire into the merits of the patent application nor does the fact — 
‘that.no adverse claim was filed within: that period vest, equitable title - 
in n the beanie ? : | | 


a 284 | "DECISIONS ‘oF THE ‘DEPARTMENT OF THE, INTERIOR [LD 


\. 


Section 9395 of ce ‘Revised Statates (30 U. S. fom 1946 ed., sec, 29), : : - 


~ after providing for the puree. of the notice of application for . - 


| patent, ‘provides: 


a If no adverse claim shall have been filed. ek at: the expiration. of ‘the ae 


=i sixty days of publication, it shall be assumed that the applicant is entitled toa — - a 


patent * * * and that no adverse claim exists; and thereafter no objection from : 
third parties to the issuance of a patent shall. be heard, except it Be shown that age 


as = the applicant has failed to comply with the terms of this chapter. 


Under section 2395, third parties may ‘obj ect to.the i issuance of a . 


_. inineral patent, even after the period of publication. has passed, upon 2 Pte 
8 showing “that the applicant has failed to comply with thetermsof > 


this chapter,’ TE. equitable title vested upon the expiration of the ] 
publication. period i in the absence of an adverse claim, there would be 
‘no. justification for permitting third poe to show a a et re 


| a with thelaw. =; al, gees 
~- Section 2396 of the Reciad Statutes (30 U. S. Cc, 1946 ed., sec, 30) ey 
ps provides that ‘where an adverse. claim is. filed during the period. of 


- publication all proceedings shall be stayed until the controversy shall — : 


have been settled or decided by a court of competent jurisdiction or 
- the adverse claim waived. © That. provision, however, has application = 
only. to claims of rival mineral claimants and has no application to 


adversary. proceedings instituted by the Government. Ane oe eb al. 7 = 7 


eae ‘y, United States, supra, 252 U.S. at p. 463.- 


. The regulations of the Department relating to amen entries eee Lae 


oo ‘national forests (48 CFR, Part, 205). require. that. the Department of ae 
» Agriculture . shall be notified of applications | for: patents. (3 CFR 
7. 205 2). and. they do not.i impose a. mandatory time limit within whicha : 
protest. against, a mineral. entry must be. filed by the Department Ofse 23 
-. Agriculture, In. fact, the. regulations provide that. a. protest on: be= 7 
2, i half of that D Department. may be initiated against: any. claim, mineral 
or nenmineral, -embracing™ lands within 3 a. national forest. at any: time eo 
* al to patent.” (43 CFR 205.6.) — es Tre 
The fact that the appellant had. oad the pene price, . eaibanitted oe? 
a? its -proofs,.and. received a. final certificate does not detract. from this. 
-Department’s. authority. to inquire. into the merits of the claims. “Une: * 


less there: has been a. discovery of. valuable: minerals. within the limits . 


of the claims,. there have been. no. valid locations. and the claims can- ~ 


| not. go to patent. - 


= The payment. of the purchase p price and the ee GE ome cae 
id are but two of the requisites, of the mining. laws, and. although: the 
: _ possession of a final certificate. has: been: regarded by: some. courts. ase 
= vesting’ equitable.-title in the ‘holder thereof, ‘nevertheless. the courts — i, © 
recognize the authority of this Department to cancel such a. certificate. ae 
oe if it, be ahown: that there has 1 not , Deen’ a ‘compliange-y with the require- ng ee, 
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7 ments of the laws United, States v. Record Oil Company el al, 949 
Fed. 746 (D. C. Calif., 1917) ; Hl Paso Brick Company v. UM Knight, : 
233: U.S. 250 (1914). ‘Even after a judgment of a court in a proceed- 
ing by an adverse claimant under section 2326 of the Revised. Statutes 
on the question of the right of possession, this Department may pass _ 
upon the sufficiency of the proofs to ascertain the character of the land 
and to determine whether the conditions of the mining laws have been - 


% complied with. See Lane v. Cameron, 45 App. D. C. 404 (1916). The 


cases cited by the appellant are not to the contrary. They.deal with — 


- the right of possession as between rival mineral claimants and not 
with the question of title as between the Government and an applicant 
for a mineral patent. As between the Government and such an apphi-. 
cant, equitable title does not pass until the applicant has done every-. 
- thing which, under the law, is required of him to secure the legal ae 
Peller v. Uiited States, 113 Fed. 273, 280 (8th Cir., 1901). . | 
The final certificate issued to Al Sarena Mines, Inc., certainly does - 
not imply that equitable title passes therewith. Tt ie on its face 


that patents will issue upon the presentation of the proofs required . . 


__ by law, and it contains the additional statement that the patents will — 
be withheld pending a report on the bona fides of the claims. ‘This lat- 


ter statement is in accordance-with the requirements of the depart- 


mental regulations that the Department of Agriculture must be noti-_ 
fied of applications for patents to mineral lands within national 
_ forests and with the recognized authority of this Department to in- 
quire into the question whether equitable title has vested. Cf. Brown 
v. Hitchcock, 173 U.S. 478, 476 (1899). | 
Thus, all that can be claimed by the appellant through the posses- 
sion of the final certificate is that patents will be issued if all is found 


-proper, i. e., if full compliance with the mining law is shown. 


. Itis acNpArEnE, therefore, that until this Department had‘determined 
‘that all the requirements of the law had been met, it had ample author- 
ity to entertain the protest of the Department of Agriculture and to 
order: Daven proceedings against the validity of the claims. _ 


Ir | 


Turning now to the assignments of error respecting the protest and. | 
the conduct of the hearing to determine the validity of the claims, | 


_ for the most part, they appear to be immaterial and without substance. 


It is asserted that the protest was fatally defective because it was 
~ directed against the “Al Sarena Mining Company” and not “Al one 
_ Mines, Inc.,” was. undated,.and was not under oath. - 
| he misnaming of the appellant in the protest was cured by the | 

~ notice aos contest addressed to the appellant under its proper name. 
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ee The ction naqpouded to the Aoues, and it was tet failed or ane ee 


24 in: any way by. the slight | error made by the. Department of Agriculture Pe 


we “In naming the locator. Cf. Coley. “Ralph, 252°U. S..286, 293° (1920). oo 


As to. the other two alleged. irregularities in the protest, it is suf- 


ficient to. say that the regulations of the ‘Department. do not require - 


- such protests to be dated, and ey specifically provide that. they need | 


not be under oath. 438 CFR 205.6... | 2 
_Of the numerous irregularities i in the ‘eénduct of the heating alleged : 


- by the appellant, only a few require mentioning. _ 7 : | 
_ The first of these is that the manager erred in coducting the hearing a 


4 in accordance with the regulations of the. Department. as embodied in ~ 
Title 48. of the Code of Federal. Regulations instead of under the . . 


ra ~ Gryles of evidence and the rules of practice and procedure as obtain: in _ 
: Federal and State courts” as. allegedly agreed upon between the appel- : 


| lant and the former Solicitor of the Department. . The. former. So- 


- ‘licitor. of. the Department, has denied, that, any. such. agreement was ae a 


made.’ | 
_ The second charge to be mentioned i is that the: manager erred in eon } 


| ‘Bie on ‘the demurtor,. ae ‘that all the. testimony . ‘offered: by ‘the 3 


oe Department of Agriculture after the. appellant had withdrawn from. Oa 


2 the hearing is inadmissible and may not be considered. : 
‘This contention is based. upon the assertion that the Federal Riles 


- : of Civil Procedure were applicable to the hearing, and that under those - ey 


ee rules evidence on the merits of a case. cannot be received. during. the 
a pendency of an appeal from a ruling on. demurrers filed in the. ‘pro: 
ceeding. The Federal Rules of Civil Procedure were not applicable. 


to. the hearing, and the Rules of Practice. of the Department (43. CFR, . a 
Part 221) do not provide. for any such procedure. . The purpose. of the ae Pe 


a hearing under -the Department’s Rules. of Practice is to give both > 
- parties full opportunity to present their evidence and if a claimant. 


chooses to withdraw from the hearing without submitting hisevidence. _ 
| or subjecting the Government. witnesses to. cross- “examination, he ma _ 


_ bear the consequences. 


The. appellant’s claim that. oe Departs meh to give the 
appellant a bill of. particulars ; is without foundation. The notice of : 
: contest set out. explicitly the charges brought. against. the claimant. | 


_Nor was. the appellant harmed: in any way by the fact that the es 
| inanager permitted: the Department. of Agriculture to change its plea 23 _ 


- that the.claims be declared null and void t to one that the application tor, : : 


patent be denied. i" oo 
. . _The-contest was initiated to Reteaes the validity. of the elenns. rae 
| All that this Department was porting ¢ to do. was, to ) obtain auficient, : 
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| information wpon which to base a determination of the validity st thé 
claims. Any. charges. made by the Depar tment of Agriculture had to 


“ be “proved to be substantiated, and the purpose. of the hearing was to 


give the appellant a full opportunity to overcome these charges: and 


to sustain its claim to a right to receive the patents. _ The appellant, Lo & 


having had. full opportunity. to. participate in. the hearing, chose to 


withdraw therefrc om without submitting its evidence. The manager ae 


- was, in such circumstance, fully justified in permitting: the contestee — 


to submit its evidence. against 1 the. validity of the claims, and. thereafter 2 oe 


to base his decision. on the testimony adduced at the ee, 
Iv | 


_ However, after the present appeal reached the Department for con- - 
; silerwiion, representatives of the appellant were accorded an oppor- 
tunity to present an oral argument to the then Solicitor. Following | 
_ that: oral. argument, representatives. of the. appellant. were permitted 
to examine the transcript of the hearing in the office of the Solicitor. 


Subsequently, the Solicitor received a letter dated June 28, 1951, from as 
the appellant's. secretary- -treasurer in which the: assertion is made: that... 


at the hearing there was ‘read by the appellant, into the record— | 


7 7 te a “wealth of legal prima; -facie. ‘evidence, which evidence was paveived 
therefor without oieciton: but which evidence could. not be found in the record 
by an inspection thereof. _—_ : 
| The manager ‘erhits that : a. pone inert of the. eee 
, was not. made up.to the point where the appellant. and its counsel with- 
drew. He attributes the failure of the reporter. to. get a complete 
transcript to the-boisterous conduct and the rapid and incoherent man- 
ner in which the counsel for the appellant proceeded.* ats | aa 
Neither the manager nor the reporter are to be censored if the con- . me 


duct of counsel for. the appellant was such that it was. impossible: to get sie 


a. complete transcript... On the other hand, it is not the wish of this . | 


ae Department to penalize any claimant for the conduct of: his counsel. 


However, the reports of assays of samples of. the various claims were | 


a : not included in the file when it reached this office, and although copies a 
- thereof were later. supplied, owing tothe insistence. of. appellant. that. = 


. it had been- ‘greatly prejudiced by this and. many other omissions in. 


the formal record and. because of the confusion resulting, it was deter-. bs. 


mined to, require. new assays to- be submitted. . Pursuant thereto, by. 

agreement between the claimant and this oflice, new samples were ex=: 

tracted: from. outcrops on each of the claims by: a joint group. ‘consist- | 
ing: of, 4, competent, and: registered mining engineer Fopresenting. the: 


t See. ‘the: nianager’ Ss letter of October: 2, i980, ‘to the Director: 


oo eke "DECISIONS: OF: THE ‘DEPARTMENT OF. THE. INTERIOR ten BD 


— _ ors ae a ean oe employees of the Bureait of Minas ep resent. oa . : : 
ee ope. the Government. This, ‘Seu. Visited the Property, inspected all ae 


wea fully. saad in i thei possession: ca the 8 days required. to érush oa 
oes the samples and prepare them for shipment, and thereafter, under the 
ae control of this joint. group, the samples 1 were ‘shipped to.an. acceptable _ oe 
Poa laboratory. for analysis. The: resulting assay reports. submitted and 
now on. file show that the samples, contained silver and: gold. of suffi-- ata. 
gent value: to justify a Person, of ordinary prudence i in: further ex: ee 


ae a pending his time and. money in an. effort to develop a paying mine.’ ae 
ooh SA report: of the mineral, examiner of, the earns made i in noo a < 
. oe contained this statement : Re ye ee Ae as ogee 


“The ‘indications are ‘that ‘the coral} rhass. ‘is. : all mineralized i some - extent, oe oe 


eee and if the prospective parallel shear and mineralized zones should. prove to Del gs A, 

ee et extensive in. length and. depth, the. possibilities are: good, that: the whole mass. -"2 6. 

ee gould. be: developed, mined. and milled. at a ‘profit by..low. cost: large scale mining’: 
hoes "methods. The topography is such that-any one of three methods might be: oa ayers 


epee. : ployed, i e,, glory holing, shrinkage system, and open pit mining. cue co 


The’ ‘examiner. further ‘discusses the. costs - under. ‘Ehess- ‘various. os —— 


an ui meth ods, and the. costs estimated by him of mining and milling the ns 
ee ~~ material of the claims are well below the lowest of the assay reports 
a oo OF value. This would seem ‘to. “confirm. that by. careful and ‘prudent. Foy oa 
. ~opéra tion: the 6 appellants - may continue to develop the: property with 
re reasonable hope of success. The. assays, therefore, showing minerali- 
2 ena paying ‘quantities on, all of the claims, and the cadastral, 
aoe -: @nigineer « oa September 97, 1948, having « certified. that. more than $500. a 
so - has. been. expended i in development and improvements on ‘each claim, See 


oe 2 - the requirements of the statute would seem to be met. . ie 
| While. it. may? ‘not. be: of legal significance, it: ‘should: be. hoted that oo. 


a ae all of the persons, including: Government. employees,, who: have. in- PB 2 
ae ~~ spected this property, report that these appellants have quite obviously cent 
fa spent. amounts estimatéd from. $150, 000 to $200,000 over a long period ee 
~. of years in the ‘operation: of the works, tunnels, removal of overburden, |... 
- jnstallation.of a mill, etc., and this fact alone would seem to indicate a: 


that at least.the appellants are themselves convinced of a future profit- 
co “able development: of the property. “Tt might | also: be noted that the 
ot fe ee amounts’ already. expended by: the appellants are: estimated. to be. two “= 
pate or. three ‘times: the value. of such timber: as ‘is. located on the premises, ie 
phe which. would: seem to: negative the suggestion’ which: appears inthe =. 
. _ record that the ‘appellants’ are more. e interested 3 in’ the timber than a oo 


oy the mine. : Pes 
: ‘The Sines matter has. had the’ “ings: “baihetal'« examination by this ae ae 


a ae 2 Department from: all available | sources, including the 's securing of new : - ie | 
ee and: independent agsaya,o of the claims under the Department's immedi- ek, 
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ate supervision, nerd it seems that the statutory requirements have been fe 


? complied with... _ 

‘Therefore, pursuant to dhs auithosity delegated to the Solicitor be 

the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 — 
_F. R. 6794), the case is remanded. to the Bureau of Land Management 


a with instructions to proces the Ss apieaed for patent. 


-Crarence A. Davy: 
- “Solicitor. 


UNITED STATES \ v. M. Ww. ‘MOUAT ET AL, 
A-26181 : 2 | Devided Tanuary u, 1954 


_ Reconsideration—Placer Mining eprea re and Rule’ of Discovery oh Ee 


of Valuable Mineral Deposit. 


a Change in factual: situation by new r evidence \ war rants modification of decision 
‘on reconsideration, - igus . 


: “Discovery of Valuable. mineral deposit within limits of claim is essential to. a. _ os. 


valid location... ues § ; | Se, 4 = 7 a: 
a ee) Where minerals have been found and the avidenies is. of such a character that 2: 
“a person of or dinary prudence would be justified i in the further expenditure of - 


his labor and means,. with a reasonable prospect ‘of Success, in. developing : a 


. valuable mine, the requirements of the statute are met, a 
—. To constitute. the basis of a location, a discovery need not then yield a ‘pioat . 
or be a paying 1 mine ) provided it has. a cane or prospective commercial : 
. value. oe ee = sn oe 
7 "RECONSIDERATION 


ha osary proceedings were instituted by the United: States‘ ‘against 7 . oo 


M. W: Mouat et al.to cancel the Lake Placer mining claim located 
~ Insec. 20, TLS S;, R. 15 E,, Pp, M., ‘Montana. ~The manager’ s decision — 
_ of Noveriber By 1947, was ‘appealed to. the. Bureau of Land. Manage- 
- ment and later to the Secretary. of the Interior... By his decision — 


a (A-25527) of January 27, 1949,* the second ‘amended location was _ a : : 
held invalid, but whether -a “valid: discovery, had been made on the | 
original and. first: amended locations was not determined Decause the _ 


evidence “lacks the degree of completeness which would warrant’ an 
unequivocal. finding that-* *.* the minerals on the claim do not : 
constitute ‘valuable’ mineral. deposits.’ by The case was remanded, 


7 one a: second hearing. was held before the manager. On: March: 4, -. 


a as. the. defendant has had, with te exception of the ElGH time’ pre- 
vious. to the war, only since June, 1949, to do any development. work © 
on the claim, I recommend. that he should have more time to conduct | 


his. hydraulic anurans to see e if he’ can n present conclusive evidence ‘aF 


*60L D: 280 (1948). 
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a : that he can develop the Take: Placer claim ¢ as a a profitable placer opens - : 


» tion.”” Bg 
The manager’ S. holding was appealed: to the Barca! of Cana: Man? oe 


a: : agement which held, “It: does not’ appear. ‘that ‘there ‘has’ ‘been a dis- a 


covery.” Tt: disposed ‘of: the manager’s. recommendation’ ‘for adage. 3 
-tional-time to experiment: “with hydraulic operations “by: saying that? <* 


es oo appellant: has’ had‘ ample ‘opportunity to develop the- property, al _ 


~ though. when that opportunity was available was not disclosed... 
'. -The Bureau of Land Management decision was appealed again to 
‘ot the Secretary. of the Interiors The appellants now seek to have the ~ 
- Secretary’s decision (A-26181) of May 16, 1951,** reconsidered oe 
two prinoipal grounds, to wit, newly discovered evidence and errors ea 


a of law. 


A. review of the: decision indicates hist: the magnesium- bearing n ma- . . aia 


=, : i. ree) on the claim did not constitute a “valuable mineral. deposit” be 
 eause “there is no. demand. or market” and “they have no-economic 


value” and. “there is no. “practicable. method of using them. for coni- oe 


-. mercial. purposes.” A ‘more careful examination: of the testimony, 7 


ae however, reveals that the. Government. witnesses admitted that agri-.> — | 


| : cultural’ crops deplete the: soil ot. thagnesium and phosphate which a 2 


must be restored with fertilizer. (Tr. second hearing, pp. 52 and. 244) ; 2 ie 


_” that olivine is used‘in the process of the manufacture of such fertilizer © ines 


_ :(Tr: 38, 34); that. there are unlimited quantities. (“billions of tons”) tess 
of olivine and ‘other magnesium-bearing’ rocks on the claim’ (Tr. Ade oS 


18); that. these minerals have been used commercially in the manu- © 2 


a facture. of fertilizer i in the States of Washington and Tennessee Cy 
oe BA) ae : ae 


es Wath: reeard to chromite, ae decision Aer on ae ha of  Sscotaniio oa _ | 
“sralie? 1 because a! 1s: no: available market??? and: “the. percentage — cr 


of chromium) *.* *. is insufficient to be regarded as.a. Serene ee 

- source of: hisinfva MO , Oe ee 
"., Since the opinion was “eeritten: howevar, ae AL ‘Doomet, of. ‘the oe 
ee Bureau of Mines, has reported. a new: smelting: process:in anarticle > : 


e “4 in. » whieh: it is: said, The: preceding. estimates anid the excellent results i. 


“e# 60.1 D. 478 : (1951). 


va The: REC engineer: eeoldsist testified as follows : “As I. understand, counsel has ‘informed ? 


| ‘ me. that fora discovery. to be. valid; it must be: valuable-as a matter, ‘Of: ‘Dresent, pack and. 7 - 


anticipatory value is not to be considered. 49. (Tr. D: 139.).-- 


4 However, the testimony: of: Mr. Sholes, -a Governnient: witness, ‘disclosed: that: in: the = 


: a ‘first quarter: of: 1949: the United. States. imported. 306,240: short - tons ‘of ,.chromite : and Fe 
= “produced ‘dotnestically only 152 tons (Tr. Pp: 36). “Mr. “Sievers, -a ‘Government. ‘witness, ee 


te ‘testified : there’ ‘would: ‘Probably: be: ai market aif the: Cost | oft milling: could: be reduced. (Tr. is 


9p. 67). a 
an 2*Gan ‘tthe’ ‘Unitea ‘States: Use its ‘Low-grade ‘Domestic Chrome Ore ” Htiginéortng, ‘and a 


ae Mining: Journal;: August: 1952: : The author has left: the: Bureait’ and is. peaularen on the oa 


_ Anpellent's property, by the, American Chrome: ‘Company. 


eed ae, ep ess ‘oe eas fe eee Acs Seb 
iehe Sete ee 2, c 
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| achieved i in smelting low-grade ore make it quite apparent that. the | 
cost of smelting 40 percent Mouat concentrates will not exceed the 
— cost. of smelting up- “graded 48 percent material by more than 1.5 cents 
per pound of chromium in the alloy. The difference may be less, and 
it is certainly small if compared to the cost of chemical beneficiation or 
to the 10-cent bonus offered by GSA for up-graded or high- grade 
products.” — ‘ 
The Bureau of cues Report of Tivestioation 4929, dated Decsinber : 
| 1952, asserts that all of the Pacific Northwest chroie ores are suitable 
for making refractories. The Bureau’s investigation was being con- 
ducted. at the time of the second hearing aud was alluded to in the 
— testimony of one of the Government witnesses (Tr. p. 114). The 
results of that investigation, of course, were not then known. 
In addition, Robert H. Nelson, the REC’s principal. engineer and 
a proiessional mining geologist who testified in this case, has written. 
a letter dated July 15, 1953, in which he states that he knew nothing 
of the Udy patents whieh hs testified, but that he has since discovered 
that during the war Montana shrorme concentrates were used in indus- - 
try after being processed by the Udy method. That since. the min- 
eral has.a demonstrable value “then a prudent man could well be 
justified. in spending time and money to determine whether or not. the 
chrome-bearing material occurred in sufficient amounts on the Lake 
Placer claim to make a paying mine out of the venture. I do not 
know if sufficient testing has mee done on the Der to determine 
this point. a. — 4 3 
Since the decision was quien: the ‘appellant fas executed a con=_ 
tract with a corporation for extensive mining development operations 
of his chromite. holdings, and the corporation in turn: has a contract 
to produce many million dollars of. concentrates for another. Govern- 
axon agency. 
The decision oe review y [A-26181, May 16, 1951] seach that 
‘the claim is invalid because “the minerals discovered on the Lake 
‘Placer claim are of such a nature that they lack value.as marketable 
| commodities” cand, accordingly, a person of ordinary prudence would 
not be justified in the further expenauure of his. time or: 7 inan 
pHorl to develop a paying mine.* . : | 
-Even though the later: factual developments snentionad shone have 
nde the | wisdom of that: finding, | as, Brier review. of the law is 


7 deemed advisable. , 


_ The congressional poly governing the ¢ case pide! : 


* & Other placer locations in the ‘proximity of this claim have been Patented though the, 
inineral discovered’ was chrome erystals (Tr. 155). 
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I all valuable mineral decodia. in lands belonging” to. aie United ~~ 
States * * * shall be free and open to exploration and purchase, and the lands — | 
in which they 2 are found to ocempation and oe #4 R, hae U. 8. C.; Sie econ 

cod, see, 22.) Mt ce Ce ge 7 Es A ah tee e 


~The aidsovery’ of a valuable aiineral deposit ath the Jimits: ot : 


“he claim isan essential to a valid location.® “To constitute a valid. A : 
| discovery upon a claim for which patent is sought, there must, be ac- Bf a8 


tually and. physically exposed within the limits thereof a vein or lode 
_ of mineral-bearing rock i In place, possessing: in a of itself a present 

es or prospective value. for mining pale - a we. East — - 
Consolidated Mining Claim, 40 L.D. 271. Bie 


The rule of discovery was announced by ihe Departnant: in : Oaadle’y wos 


: Womble, 19 L. D, 455, which was quoted and approved by the Supreme 


- Court:of the United States i in 1 Chrisman ¥ v. M we 197 Uz 8. 313, tt : 


reads: - 


“Where minerals have been’ found and the svidente is 3 of such a character that. 
a person. of. ordinary prudence would be justified. in the: further expenditure of 
his labor: ‘and means, with a reasonable prospect. of success, in developing a Yalu- 


| -able mine, the requirements of the statute have been met. 


- Some. of the factors which the prudent, man would be pried 
és examine in’ determining whether he had made a discovery are. 
“announced in J ieee “Montana —— Mines lonrey: 41 L, D. 
820, as follows: 


The size of the vein, as far as ‘disclosed, nes quality and: ‘quantity: of wijnerat . 
it carries, its proximity to. working mines and location | in. an established mining . 
district, the geological conditions, the fact that. similar veins in the particular 
locality. have been explored with success, and. other like. facts, ‘would all. be con- 
sidered by a “prudent | Ian. in- determining whether the vein. “Or. lode he has 
discovered warrants a further expenditure: or not. - -[P. 324.) eee . 

To. hold that, in. order: to constitute. a discovery as. the basis. of a location, it 


_ ee be. demonstrated that the discovered deposit will, when worked, yield. a 
Ca = profit, or. that the lands containing it are, in the condition in which they are 
nen discovered, more: valuable. for mining. than. ‘for. any other purpose, would be to. 


defeat the object and policy of the law. It is enough if the vein or deposit has 


oe a. present. or prospective commercial value. . *.* * No court. has ever held. that. in E : 


order to entitle one to locate a mining claim, ore of commercial value, in either ee 
quantity or quality, must, be discovered.. Such a theory would make most mining ae 7 


| locations impossible. . Lindley on Mines, sec. 336. a et 
_ In other words, “Miners may be a hopeful lad, bub ee are’ Snob 2 
- Don Quixotes tilting at. imaginary windmills. They would he, if they 7 
| -prospected. without: hope of | acquiring any claims, should fruition « come ‘ : 


| to. their efforts.” eh United: States v. - Mobley, > F. Supp. 407. 


Bee “put no ‘écation- of a mining claim ‘shall be ‘made’ until que. alpegyeee a oF, 


the yein or aean within the limits of the claim located.” 30:U. S.. C.,.1946 ed., sec. 23. 


_ “Claims usually called ‘placers,’ including all. forms of deposit, excepting veins of. quartz, > | 


~ or other. rock in: place, shall be subject to entry and ‘patent, under like. ‘circumstances and. 


-» conditions, and upon similar Brome? as are ets for velu or lode ¢ ieee ee 


oe oun S. Cc, 1946 ed., sec. ab. 
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| Neither the Federal nor State statutes require that, to constitute a placer, the. 
- ground shall yield any specific quantity of precious metals. Neither is it required 
that the deposits of mineral shall be sufficiently extensive to pay operating 
| expense, in order to locate and maintain a valid placer claim. Murray v. White, 
42 Mont. 483; 118 Pac. 756.2. : 
It does not follow that because there i is no diese profit arising from the sale 
of an article that has been manufactured or. produced, that it therefore has no © 
' commercial value. Narver v. Hastman, 34 L. D. 123. | 


If it were the ordinary nature of valuable mining claims to appear, upon the — 


instant of discovery, to be of sufficient value to pay to work them, why make the 
requirements of these expenditures in development before the issuance of patent? 
~The whole spirit of the statute, and the construction given by the learned tri-. 
-bunals that. have considered them, is not that the prospector must find a paying 


mine before be can locate his claim. If it were, mining prospecting in Leee | = 


' regions would suffer an instant and well. nigh total paralysis.” 

 * * * It is argued that a discovery sufficient to justify the expenditure of time 
and. money in the development of a mining claim must necessarily be greater 
than that which is necessary to justify the expenditure of money for the purpose 
of exploration, with the reasonable. expectation that, when developed, the claim 
will be found valuable as a placer mining claim. Counsel for the plaintiffs in 
error have assumed for the word “development” a broader meaning than was 
intended in the charge. The court did not mean that,-in order to comply with 

the law, there must be such a discovery as to justify the expenditure of time and 
money upon a claim to the extent. of opening up the whole thereof and acquiring 
an exhaustive knowledge concerning its resources. The word as it was used by 


| - the court, and as in connection with the whole charge it must have been under- 


~ stood by the jury, was equivalent to the word “exploration”, and was used in the 
sense in which it was employed in Chrisman v. Milter, . 197 U. S. 313 eee 
Chariton et al. v. Kelly, 156 Fed. 433, 436. 


The claimant’s good faith has not bee vapapiea in any of the 
| proceedings. The fact that the claim in question affords a camp site © 
for the mining operations is recognized as an “incidental advantage” * 
to the locators, as long as the essentials of a valid location are present. - 
_ With regard. to the absence of pyrrhotite on the claim and the in- 
validity of the second amended location, the decision is not modified. 
On reconsideration, the conclusion ot the former decision is modified 
to conform with this opinion... 

Therefore, pursuant to the authority delegated to the Solicitor by 
_ the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
FR. 6794), the decision of the Acting Director of the Bureau of Land 

Management 1 isreversed,: 

: ‘Cuanexce A. Daves 

| Solicitor. 


- To. the: same effect, see Tan v. Storey, 21 L D. 440, Book: Vv. Faeries Mining Company, 
D8 Fea. 106, 124. 

‘ ‘7 Judge De Witt,.in “dissenting opinion in Shreve ‘Yv. Copper Bell Mining Company. 
(Montana), 28 Pac. 315, 323, quoted with. approval by pundley:: and “concurred in by the 
majority of the court on this point.” 139 Am. St. Rept. 182. 
-. § United States v. Iran Silver Mining €o., 128 U.S. 684. 


| 204 — "DECISIONS: OF THE DEPARTMENT OF THE INTERIOR [61 1. D: 
| _ VEADIMIR P. ‘HAVIIK: an ae 
JOSEPH V. ‘HAVLIK 


. ‘A-26824, ae a | Decided February 8, 1054 


| “ser and Eirie= “Wands Enterable, 


Tanda which are timbered are not. priterabie ander the DesertLand Bote 


nae Lands which are of submarginal agricultural value and adaptable only on ve 


the growing of pasture grasses and which: are valuable for timber preduchioy Bat et 


or  Sexcopmen cannot be classified as suitable for’ desert-land enti = 
APPEAL FROM THE BUREAU OF LAND MANAGEMENT: 


. _ Vladimir P. ‘Havlik and J joseph Vv. Havlik have See to ie we | 
e Gearelare of the Interior from the decision of April‘24, 1953, by the 


| “Assistant Director of the Bureau of Land Management, affirming the _ 


“rej ection by the manager of the Portland land office of their applica- 
° tions (Oregon 01611. and 01612, respectively) for desert-land entries 
-on certain lands in secs. 5, 6, oad 7,1. 23.8.,R. 10 E., W. M. , Oregon, © 
on. the basis of a Sasification of the lands as éommerctal Gmberlinde: 
All of the vacant, unreserved, and unappropriated public land. in 
Oregon was ‘withdrawn from’ settloment; location, sale, or. entry and 
reserved for classification by Executive Order No. 6910 dated Novem- — 
ber 26; 1934 (43 CER 297. 11).. By section 7 of the Taylor Grazing Act, 


“as amended (43 U.S. C.,.1946:ed., sec. 315f), the Secretary: of the In- 7 


terior (or his designated representative) is authorized, in his discre- 
tion, to examine and. to classify such ‘withdrawn. land:and, when he 
finds that land to be'more valuable or suitable for purposes other than 


those ‘provided for by the: paler Grazing. Act, to restore such land a 


to entry. aes | 
~The lands in qisseone are. located: about 30: ie south of Bend, 
Oregon, i in an.area where irrigation .during part of the growing season — 
is required for the production: of cultivated. crops: Because of the 
elevation (4;700 feet) the growing season is quite short. ace 
The lands were formerly part of a Carey Act? irrigation project 
which failed.. However, it has been held that the lands have-a valid 
water right, and’ irrigation. structures: have been constructed: which - 
would permit irrigation. 
_ The chief obstacle to the’ Aen of ine Havlik applications ie 
- the presence on the lands of astand of lodge-pole pine. | 


“ Section 2 of the Desert-Land Act states that “ATl lands ssolicive = 


ae 7 of timber lands and mineral lands which will not, without irrigation, Pee 


“The. ‘applica dens: were filed pursuant to the Desert: Land Act (43 U: 8. om 1946. ea, _ a . 


aes 821 ef seq.). . eee 
'. 948 UL 8. CG. 1946 ed, ‘sec. 641. “This act provides for. the. reclamation by pubiies land - oe 


a States of detert lands, as that term 1 is defined in the Desert-I Land Act,. 


oY | vis P MAVIIR ee 405 
a Rebruary 8, 195k ee, att aces, be 
3 produce some e agricultural crops shall be deemed desert lenaa’s ae ” | 
- (43 U.S. C., 1946 ed, sec. 322.) In Rigganv. Riley, 5 L. D.595 (April 
12, 1887), involving a, contest against a desert-land entry, there was a 
conflict between the contestant, and the contestee as to the wooded na-. 
ture of an 80-acre tract.. The contestee produced evidence that the 
growth of trees on the land was. scrubby and that there. were from 
1 to 3 acres of timber on the north forty and from 5-to 10 acres of tim- 
ber on the south. forty. The contestant’s: witnesses claimed’ that, ‘ap- 
parently with respect to the south forty, there were timber trees from | 
2 to 8 feet in diameter and 40 to 60 feet in height growing on 15 to 85 


acres. of the tract. The Department held that a fair preponderance — 


of the evidence showed that the south forty was timber land and, there- _ 
fore, not subject to entry under the act. While the:case was decided on 
another ground, it was stated that if the testimony shows “that there 
are several acres of timber on the land, Qa land cannot be oreree: 
under said act.” - (P. 596.) _ ee” Se as 
~ On June 27, 1887, a ecules i the Cima of the Getieral 
Land Office to registers and receivers regarding desert-land entry an- 
nounced that “Lands containing sufficient moisture to produce a nat- 
ural growth of trees; are not to be classed. as desert lands.” a cate L. D. 
709.) 
Ina letter om a Sue this Inierior 6 ie Coniiieions 
of the General Land Office, dated May 11, 1888 (6 L. D. 662), the 
applicability of the Desert- Land Act to timber lands was further con- 
sidered as a result of a petition from citizens of the Territory of Ari- 
zona, which charged that the General Land Office was canceling every 
entry which contained more than four mesquite trees per acre. After 
discussing the characteristics of mesquite trees, Secretary Vilas stated : 
ht think it can be fairly gathered also from the act and the reasons which . 
brought about its passage that the phrase “timber lands” as used therein did not 
have reference to land upon. which there were but few: mesquite. trees. 


Jt was well. known at the time when the. desert land law was. enacted by Con: . 
gress (and it must have been known to that body) that in the region of country 


to which its application extended there were extensive areas of Jand which in - 


the main, possessed the characteristics of. desert. land in that they were hilly and 
rocky, but which were covered with a growth of valuable timber. Such lands 
would not produce an agricultural crop after the timber had been cut from them. 
without first being irrigated, and in many instances. even irrigation would not 
make them productive. They-were: valuable chiefly for their timber. ‘Tt was to . 
such lands that the exception in the second section of the desert land act applied, 
- and not necessarily to lands upon which mesquite trees were growing. If lands 

are not hilly and rocky and are covered with timber, they cannot be entered under 
the desert land. act... They must be entered either under the timber land act, or 
under the settlement laws. If the lands are not hilly’ and rocky and have but tt 


few ordinary timber trees upon them, they are not subject to entry under the vy 


desert land act, because the existence of such trees is evidence of the fact that ; 
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Po ee “the land is: not’ desert. “Te ‘the drdindty forest | ae will grow ‘upon land, aise: re a 
cae hoe ig: sufficient moisture: in ‘the soil to ‘render- the land non-desert in character. But 8 
-. «8 before Shown the fact that mesduite trees. Brow upon. land. is not ; evidence OF aS 

bee the non-desert character of the soil. | oe ee 
_>.. >: From all which Iam. clearly of opinion. ‘and therefore advise you: that ‘wtiete-.. _— 
ae 2 i ait is clearly shown that the land without irrigation will, not produce an agricul- ER ess - 
os tural-erop, it is subject to.entry under the desert land ‘act, even if such land has” 
cee ee some: or: even a. considerable growth. of. mesquite trees upon. ‘It. -The mesquite is, a ae 
ee sometimes. at least, -a desert.tree, as. sage. brush is ‘a desert shrub;.and-the char- 
ie yg eeter: of the. land must. be. determined by the: ‘other. rule, laid. down by, the statute. lade 
A Nor can the. mesquite be regarded. as’ ‘timber, and thus effect the. question. | 


ae In Houck. Vv. Bettelyoun, 7: L. D. 405 (1888), ‘there was. ceded Boke 
ee: desert: land entry lying for 2 miles on both sides of a river. There was eo 
a tan ~ also: a 40-acre. lake on the entry, with a-3- to. 5- “acre. grove. of trees. OD: 2% o 
the shore of the lake, many of the trees having a. diameter’ exceedirig 
Ag inches. Timber also lined. both banks of the. river, extending back . 


cP many. rods in some. places. ‘Witnesses estimated that there were 2 or 3 
or over 5 ,000. trees: on. the entry. The entryman. himself. admitted ~ 


the. existence of 348 trees over 12 inches 3 in diameter, about 200 being 


on one 40-acre tract.. One witness counted 53 trees over 2 feet in diam: 
eter. . ‘The Department said that as there were. several: acres of timber 


on the: land, it could not. be entered. under. the desert-land. law. ~The’ 
: Department: also. quoted the statement in. Secretary Vilas’ letter. of 


May. 11, 1888, Supra, to the effect that. if ordinary. forest.trees will 
grow on. land, there i is acre moisture : in. the soil t to render the land : 


not desert i in character. eee : 
An’ Dillon: ve M oulton, 15. L. DD on (1892); a contest. was eaube - 


oe i against : a desert-land. entry on the. ground that the land was not desert 
~ land. ‘The Department: canceled the entry, holding that the evidence 


als ~ showed “that there i is. a. natural growth of timber on the tract, which i is. 
-* » sufficient: to except. the tract. from: entry. under the desert land Jaws... 
ee (p. 27 D).5 The: Department. also stated, “Tt j is immaterial. whether the” - 
a growth of timber is of value or not.. The mere fact. that there is a nat- 
ce gral growth of timber « on. n the tract will eee it from the operation 0 of baat 
i the act.” -(P, O72)": eae 2% 
Byles Iti is apparent. from: the 9 foreeairia thet the Debarthnent: has: Sonsiae pe 
es - ered that. the presence. of : a. natural growth of timber disqualifies land 
—s as desert: land j in two ways: res ) it brings the land into the. category OFS = 
? oe C “timber lands,” which. are excluded from the operations of the desert- ie . zs 
> Jand Jaw, and: (2) it indicates that: there i is. sufficient. moisture in’ the: ey, 
oo.) Jand to bee it from: consideration’ as desert land. The Department, oe 
‘however, has not laid. down. any. hard.and fast rule or formula to apply ete 
ae to. determine just. what is sufficient to constitute land as timber land: | 
bee ee Each case. has apparently been considered o on n the > basis of the evidence eee 
-_ ‘Bropetited. in the s particular case, a ee ee eee 
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“Whe ceetuas on ‘the: appellants’ applications contain enor of field 


- Gee Coie made on March 5, 1951, by the District Forester of the | | 


 Bureau.of Land Management. "These reports characterize the entire — 


| - areas applied for as being covered by a “heavy” or “dense” stand of © 
_ lodge-pole pine of various ages, a large percentage of which is mer- _ 


chantable. The reports further state that the lands are under active | 


-.- forest management by the: Bend Forest Office, Bureau of Land Man- 


agement, Anotlier. report by the District Range Manager estimated 
2 ihe value of the timber on the lands applied for as being $9,578.25, and — 
commented that there was active logging from deeded land in the area. 

- After the appellants appealed to the Director from the rejection of | 
their applications by the manager, another field examination of the 

lands was made on June.5, 1951. The examiner reported that the 
lands were covered by a stand of lodge- pole pine varying from good to 
poor. in. quality, and that. the. lands were producing a erOP ofr mer- 
chantable timber. 3 ) 

The appellants have not denied that ihe lands in question are COV- 
ered with a heavy growth of lodge-pole pine. They assert only that 


the pine is practically worthless, that it has been used for fuel for the .- 


- most part, and that it has never been used for lumber purposes. 
Under ‘the rule stated by the Department in Dillion v. MU oulton, 
SUPT, the value of the timber on land is immaterial to a determination 
_of whether or not the land is to be considered as timber land within the - 
meaning of. the desert-land act. The criterion is whether there is a 
natural growth of timber on the land. Without deciding whether this 
rule is too strict or limited and recognizing that no quantitative or 
qualitative standards for determining what constitutes timber lands . 
have been established by the Department, it would seem that the lands 
in question would fall within any reasonable concept of timber lands. | 
That is, the lands are apparently covered in their entirety with a sub- 
~~ stantial natural growth of romney. forest trees, a aeporuon: of which : 
has commercial value. rae 
_In the circumstances, it appears that the jade: orl for are. tim- 


ber lands within the meaning of section 2 of the Desert-Land Act and, © 


_ therefore, that they are not subject to entry under theact. — a 
Even if the lands applied for were not considered to be timber lands | 
within the meaning of the Desert-Land Act, the appellants would not 


be entitled to a classification of the lands as suitable for entry under » - 


the act.. The authority of the Secretary of the Interior under section 7 
of the Taylor Grazing Act to classify land is. not limited to a mere 
- determination as to whether a tract of land applied. for under a cer-— 


tain act meets the requirements of that act. Other factors bearing _ 


- upon the most appropriate use of the land can — considered. J. Co 
- 880185—35—22 : | 
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ae Added: A-24041. (February. 26, 1947). Therefore,. it. Is: within. ins. | 


ma acoment is affirmed. 


a ‘a authority of the Department to consider. the forested nature of the is 
~ lands applied for by the: appellants and determine whether they. would ne 


be more valuable for timber production. than. for. agricultural ae = 
mg Cf. Carroll Forest Linn, A-26810 (December 1, 1953). 3 
: The field reports in this case indicate that, because of the elevation | 


| of the land (4,700 feet), the growing season is short; that the soil i is 7 7 
: coarse volcanic ash or pumice; and that the land is. adaptable only for SAE a 
_ the production. of pasture grasses and hay. ‘The appellants 1 themselves oe 


; have. said that they intended to seed the land to clover and other 


3 _ grasses: and to devote. the land exclusively to » the production. of beet <s 


7 cattle and hay: - 


In view of. the. pabg oa aoncaiar vals. of ie land and ite. ee 
value for timber production and development, the lands. applied for ans 

a! cannot. properly be classified. as suitable for desert- land entry. 8 2 
The decision of the Assistant Director of ie Bureau of Land Man- eed 


oe a 
Assistant Seonetary. 


PATENTS. IN FEE 


Indian Landi~-Allotted and Heirship Lands = Tisuaitoe of Patents j in Pee | 
_ Necessity for Applications—Discretion of Secretary of the. Interior— ~ 
” Effects of Issuance of Patents in Fee—Termination of. Indian Trustee- _ 


: - - ship—Civil and Criminal Jurisdiction Over Patent-in-Fee Indians, - srs | 


fu The statutes authorizing the. Secretary: of the Interior to issue patents. in ‘fee 


to Indian allottees or to the. heirs of, such allottees do not permit him. +0 issue - mm 


- such patents unless the allottee or his: heirs: have. made an application for 
the issuance of such patents. ‘As the issuance ‘of a patent in fee abrogates. 


the tax: ‘exemption of. the land covered by the‘patent, the requirement of an. toa ee 


> _ application by the allottee or his heirs must, be implied. 


as ‘The issuance of. patents in fee to Indian allottees or their: heirs does iat result . — 


in extinguishing Indian guardianship or trusteeship, since the restrictions on 


_ the alienation of allotted lands are in the nature of covenants running with 
"the land, ‘and are not personal to the allottee. “As long as a patent-in-fee. 7 - 
Indian maintains his tribal relations, he-is entitled. aKey the same considera- jas - 


. tion and Services as other members of his tribe. - =: 
_ Under the statutes authorizing the Secretary of the Interior ip: issue patents Lee 


_ + in fee to Indian allottees or. their heirs, he has: a wide area of discretion, and _ ous : 
- ‘the issuance of such patents may not be compelled by mandamus, even ifaio 
ce showing of: ‘competency. can be ‘made, for « ‘the. Secretary" may legitimately _ 


a consider other factors: than . competency, such .as’ the: effect’ of the are - : 
-.. ofa patent in fee. upon the consolidation of Indian lands. - 2 
- When: ‘an. Indian.to whom .a trust’ patent has been, issued under the General ee 


Allotment Act Teceives a patent in fee for. the -whole of. his. allotment, he “ he oa 
_ becomes subject to the laws, both civil and criminal, of the > State of his resi- ~** a 


06) PAPENTS IN FRE - | 
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pas Renee notwithstanding the. ‘fact that. he. may subsequently come into the : 
'. possession of other trust lands by inheritance, or devise, or further allotment 
of surplus lands, subject. to the qualification, however, that he does not be- 
-. come amenable to State jurisdiction with respect to those matters which | 
are reserved to Federal jurisdiction by Federal statutes. 
-The death of an Indian allottee does not in itself terminate the trust to which. 
the allotment is. subject, and while the: Secretary of the Interior may issue 3 


_ patents in fee to his heirs, he is. not compelled to do so,. and may not do SO — 


‘unless the romnetent heirs have noted for the same. | 
‘M-36184" see ei "ae 74 4 | Paarvaney 15, 1954: 


| To Mie Sacre Oras ews : 
- This responds to your memorandum of Soiean bows 8, dats to a 


— letter dated September 17, 1952, from Mr. Paul L. Fickinger,. Area Di- 7 


_ rector of the Billings Area Office of the Bureau of Indian Affairs, to 
Mr. Dillon S. Myer, who was then Commissioner of Indian Affairs. | 
_ This office has:been advised that while no response was ever formally 
made to the letter, the questions raised therein were informally dis- 
cussed with Mr. Fickinger when he came to Washington shortly after 
the letter was received, and it was explained to him that hisi impression 


. that Indian trusteeship could be extinguished by exercising the powers . 
conferred upon the Secretary of the Interior by. existing legislation 


was not well founded. i believe that the e explanation SO given him was 
correct, | ie | 
Mr. Fickinger, i in his letter, jailed apeentioni to two statutes mats he 
| believed, would make it possible to issue patents in fee to competent 
Indians, whether or not they made: application for the i issuance of such | 
patents. He refers to the acts of May 8, 1906 (34 Stat.182, 95 U.S.C., 


1946 ed., sec. 349), amending section 6 of the General ‘Atlotment Act of 


February 8, 1887 (24 Stat. 390), which provided that the Secretary of 
. Interior “may, in his discretion, and he is authorized, whenever he shall 


- be: satisfied that-any Indian allottee is competent. and capable of . | 


managing his or-her affairs.at any time to cause to.be issued to such 
allottee a patent in fee simple *.* *,” and to the act of May 29, 1908 
(35 Stat..444, 25 U.S. C., 1946 ed., aoe 404), which provided that the 
Secretary of the Interior “shall AScortaia the legal heirs” of deceased 
allotiees, and “if satisfied of their ability to manage their own affairs 
shall cause to be issued 1 in their names a pea in fée oe for their — 


he ine eae 


‘It is true that ceither hiss mee of May 8, 1906, nor the act of May 29, | 
1908, in terms requires that an application for a patent i in fee must be 
made by the allottee or heirs of an allottee, but the courts have never- 
theless held that a patent int fee may not properly be issued by the 
Secretary 0 of the Interior under authority. of the cited acts without the _ 
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a application « or cnaeene ee the itotee - It had Srepioualy heen held j in ee 


Bae Choate Vv. Prapp, 994° Ue Ss. 665. (1912), that: the tax exemption of. al- oe ; 
© lotted lands was a vested. right of the. allottees, and. could not consti-- ss 


@ tutionally be abrogated-even by. Congress... As thei issuance of a. patent . 
in fee. ‘would abrogate the tax. exemption, the courts: held that are 5° 


< : ‘quirement ‘of an application by the allottee must: be. implied.t 1. - Most. 


- of the court contests were an outgrowth of the issuance by the Depart- 2 


as ment of thousands of fee patents in. 1918 and the following years with- 


out the application or consent of the allottees in an effort to hasten. 
their emancipation.? After the courts had held that the issuance of 
~ the forced fee patents was not authorized, congressional recognition of 
“he that principle was given: in: legislation authorizing their cancellation . 

eee by the Secretary of the Interior in cases in which, the ° lands had not 


au , been: mortgaged or sold2 


‘The act of May: 8, 1906, ino far: asit -appligat io ‘thei issuances of ae : 


oe in fee to the heirs of deceased allottees, was virtually superseded, more- > 


a, over, by the act of May-29, 1908.4 which | in turn was practically super- ’ : ca 


ao - z seded by sections 1 and 2 of the act of June 25, 1910. (86 Stat. 855, 856), rena 
as ‘amended by. the act-of February 14, 1913° (25 U.S. G., 1946 ed., secs. 


879 and 878). -'This act authorized the Secretary of the Interior to de- | 


... termine the heirs of deceased allottees, and permitted allotteestomake 
wills disposing of their allotments with the approval of the Secretary 
— 08: the: Interior ; and. also authorized the Secretary to issue patents in 

ee fee to competent heirs or devisees, or- to cause their lands to be sold 7 


or. partitioned under certain circumstances.® Although - the 1910 act, é 


Z Tike the preceding legislation, was silent on the question. whether. a - 
: “patent. in fee could be issued to the heirs of a: deceased allottee without . 


g their application or consent, ‘it, has been held that a patent in fee could 
not be issued to oe. heir of a an 1 allottee unless he had made application : 


7 for the same.° 6 





: See United states. v. Chehalis Coiinty 217° Fed, 28. (D. G. ‘Wash. 1914) ; : neue Be _ 


| United States, 243 Fed, 854° (8th Cir. 1917) ; : United. States v. Benewah. County,. 290. Fed. 


628. (9th Cir. 1923) 3 United States v. Dewey County, 14. F. 2d 784 (D.. ‘Cy S. D., 1926) : 
United States v. Comanche County, 6 F. Supp. 401: (D. C. Okla., 1984) 5 Board of Com 
missioners of Caddo County v. United States, 87 EF. 2a 55 (10th Cir. 1936):5 United ‘States 
v. Board. of. Commissioners ‘of Pawnee. County, : 13° F ‘Supp. ‘641 (D, C. Okis.,- 1936) ; 
United States v. Ferry: County, 24 F. Supp. 399 (D. C. Wash., 1988) ; United States v. 

Nez Perce County, 95. BR. 2d 232 (9th: Cir. 1938); a United States v. Lewis County, 95- F. 

2d 236. (9th Cir. 1988); Glacier County v.. United States, 99 F. 2a 83°. (9th Cir. 1938) ; 
. Boara. of. Commissioners of. Fackson County v. dintted States, 100. Be 2d 929° ade Cir, 
1938). ay. 

. "2 For a history of this episode, 400. Rek. No. 669, 76th Cong., 1st sess. . < 

3 Act of February 26, 1927 (44. Stat. 1247), as amended by ‘the act of. February. 21, 


7 eaten (46 Stat. 1205).; United i States v. Nex Perce County, Idaho, 95 F. 24 282,286 i 
Gir, 1988). a ae ae ea 


»* See case of. Tesh, Black Bear, 38 L. D. 429 : at 424, — 
“sumder. section 1 of the. 1910: act, the Secretary, could cause > the lands ‘to be sold if 


adie lie found one or more of the heirs to be incompetent. » eet 4s 
8 See. United. States v. Ferry County, 39 F. Supp. 1007 (D.- © Wash, 194) and United Neat 


: States v. Nez Perce Oounty, Idaho, 95 F. 24 232 (9th Cir. 1988). 
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Mor eover, even if patents in fee could be issued to ‘Silottses: or the 


- haa of allottees without their application or consent,-such action ; 


would not result in extinguishing Indian guardianship, or ‘trusteeship. : 
A patent-in-fee Indian, who maintains his tribal relations, i is entitled _ 

to the same sondidenation and services as other members of his tribe. 
The reason for this is that the restrictions on the alienation of allotted 
lands are in the nature of covenants running with the land, and are 
not personal to the allottee. Thus, the issuance of a patent in fee to.an 


_ Indian does not betoken complete emancipation but merely enables the — : | 
patentee freely to alienate the particular tract of land covered by the — 
patent. If he inherits other land, he cannot alienate such land, unless as 


another patent in fee is issued to tone r . | 
On the basis of: Mr. Fickinger’s letter, you have Pais three 


a particular legal questions relating to the 1 issuance of pants in fee and re. 


| ae effect... 


- The. first of these action 1s eee. antler existing co ‘the — 


: eects of the Interior has the power to-issue patents in fee to the — 


heirs of an-allottee, and whether he must do this in the event that he _ 


ascertains that an heir has the ability to manage his own affairs. 


This question has already been partly answered; the Secretary does 
_ have the power under existing law, namely, the a of June 25,1910, 
as amended,’ to issue patents in fee 5 the heirs of an allottee, provided a 


that they have made: application for the issuance of such patents, and 
are found to be competent to manage their own affairs.- As to the © 
further question whether the patents in fee must be issued by the Secre-. 
tary to such heirs as he finds to be competent, it may be said that the - 
Secretary has, under the act of June 25, 1910, as amended, a wide area 
_. of discretion, notwithstanding the language of the statute which j is, 
that if “the Secretary of the Interior decides the heir or heirs of such 


| decedent competent to manage their own affairs, he shalZ issue to such _ 
heir or heirs a patent in fee for the allotment of such decedent.” In 
- the context of the whole: ‘statute, the purpose of which. appears: to be. 


to confer large discretionary powers on the Secretary, it is clear that 
ne word “shall” is not mandatory. In law, the words “shall” and. 


“may” are often convertible terms, and the almost identical language 


_ of the act.of May 8, 1906, has been: construed. by the: ‘Department and _ 
by the courts as permissive rather than mandatory. Since the Secre- ae 
cf See Johnson v. United. States, 283 Fed. 954 (sth Cir. 1922) ; : United States v. Kilgore, a 


111 F. 2d 665 (10th Cir. 1940). 
- 8In Sol. ‘Op.,. -M-36003, -dated June . T. ‘1950; the Department field that» the Secretary: 


also has the power to issue patents in fee under the act of May.14, 1948 (62 Stat. 236,53 
25 U. 8. C., 1946 ed., sec. 488). This statute ‘expressly provides: that the. patent in: Tee . 


. may be issued “upon. application of the Indian owner” 
2. *$ee cases of Joseph Black ial 38. L D. 422. at (424, and bd Parte Pero, 99 B 2a 28, . 
84 (7th Cir. 1988). . : : 
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tary: must be “satisfied” of the sompulaney of an saplcaue for a sidtent -_ : | 
in | fee, iti is apparent: that he has discretion. “Indeed, ‘there are: Pee . 


a ‘patent in fee to his allotment, becomes. subject to the laws, both civil 


and‘criminal, of the State in which he: resides, notwithstanding the © 


fact that he may later come into the possession of other trust lands. 


_ ‘of the General Allotment Act of February 8, 1887, as amended : by 
_ the act. of May 8, 1906, is read in the light of various circumstances 
under which the question might arise. Section 6, as amended, declares 
that.at the expiration of the trust period and. ‘hei the lands lieve been 


oe ean considered, by the. Secrctaryi in deciding ghather tol ise a patenb wat 
~ . infee. ° Thus, it has been established policy to consider-whether the is- 
Pe suance of the patent would ‘adversely: affect:the consolidation of Indian See 
-  Jands.. 25 CFR sec. 241.2 (a). expressly declares'that “the issuance of 
mae patent in’ fee: to any Indian: holding: land under’ a trust: ‘patent.is 
~ discretionary,” ‘and subdivision. (c) of the same section of the: regula- — 
tions provides that ‘a: ‘patent j in fee may be denied “when the land ap- 
_ plied for lies’ within an area. largely: occupied and used. Py: Indians . 
.. -whose lands are held in atrust or restricted status.”".° : 
_ Your second specific question is whether an Tdian, having recaived. | 


_. The answer to this‘question would seer to. depend upon how section 6 


conveyed to the Indians by patent in fee “then each and every allottee 


shall have the benefit of and be’ subject to the laws, both civil and 


criminal, of the State or Territory in-which'they may reside.* * *,” 
In. the: first place, the allotment for which the patent in fee has. been 
‘issued. ‘must have been, made pursuant to the General Allotment: Acts 


oi ee Mas 


_ ence. ae “There are, however, many: allotments: which have nt eat so . 
; made. In the second place, the patent'in fee must: have been issued . 


to the oxiginal allottee rather than to an heir of the allottee, The © 
Department has held that an Indian who holds an allotment by inherit: _ 


ance or devise does not become subject to the criminal laws of the State. | 
3 of his residence when'a patent in fée has been’ issued to him, and the 


‘same conclusion ‘would seem to hold: with respect to the eivil laws of 


-the State of his residence. 12° Tn the third place; it would seem logical - 
to hold that: as- long as part’ of an original allotment is still-held'in 
- trust by the United States for a an n allottee, hei is not Subject to the civil -~ 


“10 See Celestine v. United State: 215 B. 8. 278 + (2908), and | Bugene Sot Louie Y. ‘United ee 


7 States, 274 Fed: 47 (9th Cir. 1921). 
“ MSee 581 D455. 


-; 2A contrary: conclusion was: reached, in ‘People v v. ‘Pratt, 80 ae “Ba. 87. 1 (Cali, 5 ee ee 
ae Ges court: based, its: decision on: the provisions of ‘the General -Allotment. Act, as amended, ._ 
. . relating ‘to. the: issuance: of patents. in: fee:.to: “allottees.” 7. he: ‘act. of. 1910, as amended, a 
. which authorizes the issuance of patents in fee-to: heirs, and which contains’ ‘no declaration . “ 
- that: the issuance of the patent: shall anbiect: the oe to ‘the Jaws. 2 the: ea was eek 
“ neither r mentioned. nor r diseussed.. cota OY eee aes i ee 


e 
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‘or criminal ree of the State of his residence even though a patent in 


fee has been issued to him for the remainder of his allotment.” In 
the fourth place, the allottee to whom a patent in fee has been issued 


for the ‘whole of. his original allotment: may subsequently: receive 


another allotment in trust by neither inheritance nor devise but: by. 


virtue of the enactment of a statute providing for additional allot- 
ments from the surplus lands of the tribe. In State v. Munroe, 274 


Pac. 840 (Sup. Ct. Mont., 1929), the court held that a Blackfeet Indian | 
who had been allotted under the act of March 1, 1907 (34 Stat. 1035), 
| and received a Pee in ‘fee for this: allotment, was up) ect: to State 


ee ee. | 


quently received a trust: allotment of surplus lands under the act of 
vt June 30, 1919. (41 Stat. 16). 7 

| - While, on the basis of the decided case, it is my ene icon that. Te 
an Indian to whom a trust. patent. has been issued under the General 


Allotment Act receives a patent in fee for the whole of his allotment — 
he becomes subject to the laws, both civil and criminal, of the State of 


his residence, notwithstanding the fact that he may subsequently 
come into the possession of other trust lands by inheritance, devise, 


or further allotment of surplus lands, an important qualification must — 


be attached to this conclusion, a awiely that he would not be subject 


‘to State jurisdiction with respect to those matters which are reserved — 


: to Federal jurisdiction by Federal statutes. For example, if such an 


‘Indian inherited an interest in a trust allotment, the interest would | 
still be subject to probate by the Secretary of the Interior under the | 


— act of June 25,1910, supra. Moreover, such an Indian, if he committed 
- in the Indian country against the person or property of another In- 
dian, or other person, one of the crimes specified in the so-called Major 


Crimes Act (now 18 U.S. C., sec, + 18) would be ee to. lags | - 


, tion i in the Federal courts. 14. 


2B There appear, Hower to be neither sagevimantal nor juoicial decisions on this ‘péint, 


poonbiy, Peete the ; issuance = a parent in: Tee for part’ of an allotment has ‘not been too 


frequent. 


“Prior to the revision of the Federal caninal: code by the act of: i une e 25, 1948. (62 Stat. _ 
757), the governing provision ‘on major: ‘crimes by Indians: was. 18 U. S. C., see. 548° which 


‘was not entirely clear on the: ‘question whether an Indian who: committed one.of the: major 
¢erimes against the person or ‘property of another Indian on fee-patented lands within: ‘the 
exterior ‘boundaries: ‘of an. Indian‘ ‘reservation was. subject to» prosecution in the: ‘Federal 
. Yather 'than the State courts. : Federal jurisdiction was denied in the cases of- Eugene Sot 


Louie v, United States, SUpTa, and State v. Johnson, 249 N. W. 284 (Wis., 1983), and — 


“upheld : ‘in: United States v. Frank Black Spotted Hor Se, 282 Fed. 849 (D. C8. De 1922). 
The Départment, in’ a letter. dated November 20; 1942; to the Attorney General ‘of the: United 


States, espoused Federal ‘jurisdiction. -Whatéver doubt existed seems to ‘have’ been removed - 
in the revision of the criminal code,’ which provides for Federal jurisdiction in such: cases. 


18 U. 8. C., ‘sec, ‘1161, defines: the ‘term “Indian country” as including all lands within the 
linnits of any Indian reservation’ under the’ jurisdiction: of the United States Government, 


notwithstanding the issuance of ‘any patent | = oS ‘Bee State. ee p rel. Ervine v vi ‘District 


Court, 239'P.' 20 are (Sup, ies Mont., 1951). 
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Sets Sachs cone and distinctions, as es have rendered the’ a oe a 
7 as 7 of State jurisdiction | over Indians contemplated by the. General Allot- - 
- ~ ment ‘Act, largely ineffective. ‘The sponsors of that legislation assumed i 


- that the-allotment of the Indians i in severalty. would. be but: the prelude | 


: to. the termination of their tribal relations and the liquidation of Fed- ce 


ce eral : supervision over-them. When that program. failed to be carried. 


a out, and the Indians, despite the fact..that they. were now. citizens, . 
- continued to inaintain their tribal relations and the Government con= 


tinued. its. ‘guardianship over them, the subjection of. the Indians. to | 


the jurisdiction of the States coased to have much reality. ‘State law- 


enforcement. officers could not, after all, go around with tract books i 1 


- their pockets, and being unable, to distinguish a patent-in-fee Indian | ie 


Ce from a ward Indian, they did not commonly concern themselves with = = | 
Jaw violations by Indians,” and the theoretical. jurisdiction’ of the |. 


ae States thus fell into innocuous desuetude: . Thus, when it has been: ee : a 
— sired to’ confer. on particular States criminal or civil jurisdiction: over 


— Indians, it has. been accomplished by general statutes conferring: such. i 


ae juriadiotion, irrespective. of the tenure By which Indians: held their te 
as | You final question is wheilierz an indie: who, afer tie has obtained es, 
oa aipatents in fee to his allotment, receives other trust lands must be given= 


a those lands in trust, or. whether the Seeretary of the Interior may or : 


= must: convey such other lands to him without restriction. Itis assumed : 


_ that the patent-in- -fee Indian. would receive the trust lands by inherit-— SS | 
a ance | or devise. Such-being the case, it is apparent that the question ree 
ap. already been. answered in the comments which have been. madeon =. : 


- the acts of June 25, 1910, and February 14, 1918, which are the founda: 


| | 7 . tion’ of the probate jurisdiction of the Secretary of the. Interior. The : . i. . 
a ose death of the owner of the lands does notin itself terminate. the: trust. ee 
—_ "under the 1910 act, and the 1913 act expressly declares that “the death os 


= 48 This, at least,. is ee impression gathered fromthe: Peoorted cases.. there , are ‘gelalively on a 
few! cases. in which Indians have. been: subjected :to. State: jurisdiction for. the. violation. of, kag ae 


-.. State criminal. laws because they were patent-in-fee Indians, See, in addition 'to the-cases) °° 


is already mentioned, In: re Now-ge- chuck, 76.Pac. 877 (Kans., 1904), involving a breach of ee 
: the peace; Kitto .v, State, 152..N..W. 380- (Nebr., 1915), involving assault.; State v.. Big OS atest de 
: Sheep, 243 Pac, 1067: (Mont., 1926), involving unlawful possession -of petote ; ‘State v. Bush, ae 


oe 263 N. W. 800 (Minn., 1935), involving trapping muskrat in.closed season ; People Y. Pratt oe 


"80 Pp. 2d. 87 (Calif., 1938), involving illegal possession of metal knuekles ; ‘United States ex yet 
rel. Marks v. Brooks,.32 F. Sap. 429 (D, C.N, D. Ind. , 1940), involving unlawful Possession eon. 


of raccoon. 


" 1.See the acts of June 8, 1940. (54 Stat, 249), applicable to Kansas; May 81, 1946.(60. 


ee ‘Stat, 229), applicable to the. Devils. Lake Reservation, North, Dakota,;:June.30, 1948 (62 — 7 


ear Stat.. -1161),. applicable to. the Sac, and Fox Reservation in. Towa:3 July, 21, 1948. (62. Stat. eyes % 
1224), applicable. to ‘New York ;October-5, 1949: (63. Stat.: 705), applicable. tothe. Agua : 
1 Caliente : ‘Reservation, | California ; -and. finally. the : act of. August: 15, 1953. (67 Stat. 588), wes 
i applicable, to California as a whole, Minnesota. (except: Red.Lake), Nebraska, Oregon. (except ree 
. Warm: Springs), and Wisconsin (except Menominee)... The last-mentioned statute also.con- |: 
ane tains’ a general provision giving the consent. of the. United. States AG: the: assumption by any ae es i 
oa ; other: State of. the Union. of civil; and: criminal: jurisdiction over. ‘Indians. Be pce e : 
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: of the. testator shall not operate to terminate the trust or faerietive | 
period | * * #9? Of course, the Secretary may under these statutes 
_ issue patents in fee to the heirs for these trust interests but the mere | 


fact that a patent in fee has already been issued to one of the heirs for _ 7 
other lands would not oblige the Secretary to issue a patent in fee for = 


~ the inherited lands, or otherwise terminate the restrictions. This fol- 
lows from what has already been said concerning the effect of the | 
issuance of a patent in fee, the discretionary nature of the. Secretary’: S 


power, and the necessity for an ape lesen for a pene in fee by an | 


heir or devisee. 
-» Jt is-apparent from the ane that Indian trusteeship conser 
be terminated by invoking the powers available under existing law, 
and that if this obj ective is to be i a additional ee a 
| will be ‘Recessnry. aS 
ae Winiiam. J. ‘Burn, at 
7 Aonng Solicitor. 


: ACQUISITION OF LAND AS REPLACEMENT OF WILDLIFE Asmar 


: Recommendations Respecting Acquisition of Compensatory Lands for Wild. tae A 


life Purposes—Adoption of Recommendations by Construction m Agency— a | 
Acquisition of Such Lands. a 


nde section 2 of the act of March 10, 1934, as amended by the act of ties | 
44, 1946. (16 U. S. C., 1946 ed., sec. 662), the Secretary of the Interior is — 


authorized to recommend the acquisition of. compensatory lands to. replace as 
wildlife habitat that would be lost as the result of the constr uction of apro- 
posed reservoir, and a construction agency of the United States is author: _ 


ized to include such recommendations as a part.of its project plan. 


_ Whether aconstruction agency may acquire such compensatory lands willde- 


= pend upon ‘the igre in which the construction of the project is authorized. | 


ce M3212 _ aca fr a _ Marc 12, 1954. 


i To? THE Sen, Renee ror WATER anp PowrEr Dee 


In a memorandum dated March 4, 1954, in substance you asked n me : 
the following question : . 
_ Does the.act of March 10, 1984, as amended (16 U. Ss. GC, 1952 a 
secs, 661-666c), authorize Federal construction agencies to include i in 7 


oe project- -planning reports,-as one of the “means and measures that 


_. should be-adopted to prevent loss of and damage to wildlife resources,” _ 

- the acquisition of compensatory lands to. replace fish and wildlife i 
habitat that would be lost as a result of the construction cr a » proposed 7 
reservoir ! 2. | | 
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WE hae 
Reeth 


} rt am of. ale: opinion iat dis. question ae a ‘anewored 4 in. 2 the. . 


affirmative. Section 2. of the. act, cited, (16° U. S. Cc. 1952 ed., , Sec. 662), i 2 ~ 


: requires, that the Fish and Wildlife Service. and the head of any State 


agency exercising. administration over the wildlife resources of. the | eg e 

... . State be consulted in connection. with any. impoundment, ‘diversion « OF he 

a : other control: of water “with: a view, to preventing loss of and damage . cs - ‘= 
to’ wildlife | resources,” > and that the recommendations of the Secretary i es 


of the Interior and the head. of the appropriate State agency “for the - 
a ‘purpose. of: determining. ss a * means: and. measures. that. should be ; . * ‘ id 
} adopted: to prevent loss. of. and damage to wildlife resources”. “shall. . & | 


be made an integral part of any report. submitte d by any agency. ve oe 


the Federal Government responsible for. engineering. surveys and con. © 


. struction. of such projects.” [Italics supplied.]' It-is implicit i in the - ie | 


law, I think, that the F ederal agency may, although: it is not, required | 
to. do. so if it disagrees, adopt these recommendations of means and. 


7 “measures, if they are within the ld of the legislative intendment, Pee 


as part of its plan. ” . 
Phe language of the first pirapraohs oe section 2 does not : Lime the. 
_ character: of the means and measures that may be recommended..:'The 
acquisition of land to replace: habitat that will be destroyed i is cer- 
‘tainly an appropriate means or Measure to prevent loss of and damage — 

- to.the wildlife resources of the area. - Accordingly, a recommendation 
‘by the Secretary of the Interior or by a State agency that land be ac- 

| quired. for this purpose and the adoption by a construction agency of. 


such ‘a recommendation asa part of a project: plan would;inmyjudg- ve 


ment, be quite compatible with the statutory. provision just referred to. 
| Tf, pursuant to such a recommendation, the construction agency adopts. . 
as part of its project plan, either explicitly or ‘implicitly, the acquisi- 


| » tion of compensatory land for wildlife resources, authorization to con- 
_ struct the project substantially as reported would permit such acquisi- 


tion. Of course, if the construction agency. resisted recommendations 
of the ‘Secretary of the Interior or of the head of the appropriate State 


agency that compensatory lands be acquired, the acquisition of such — 


~ lands would not be. included asa part of the proj ject plan. In this sit 


a uation, the acquisition of such lands would neither be required. nor 


on authorized. unless authorization to construct the project went beyond es | oe 


the plan of the project. aS reported. and dealt specifically w with the mat- waa, 
| ie of compensatory lands. — 
make am. aware of the fact that the second paragraph 0 of section 3 2 speaks Cae ae 


ons a disntetants of: any ck means and measures, ‘and 3 requires “guck: costs : : : : " . 
ste? to be. included ‘ as an. integral part ‘of the cost of a project. “While itis” : : 
— true that one does. not. speak of the “construction, or installation ‘and: no 


. : maintenance” os sie I am not: ee cer has been suggested): 
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thee this ees was intended to confine feo isons ra ihe | 
means and. measures for the prevention of loss of or damage to wild- | 
_ jife-resources only to things. that. might be constructed or installed in | 
the ordinary and literal sense. ‘Rather, I think these words were ‘used | 
broadly and were intended to convey the meaning of‘ ‘putting into 
effect” of any such means and measures. The first paragraph of sec- 
tion 2 evinces a, clear. concern for the loss of or damage to wildlife 


resources and I find no evidence that the words ‘ ‘construction or instal- 


_Jation and maintenance” were used in the second paragraph as words 
of limitation respecting the means and measures that might be recom- 
mended under the first paragraph to accomplish this purp ose. Rather, 
‘it appears to me that the Congress invited State agencies and the Sec- | 
retary to recommend whatever means and measures they might. deem | 
| epUrCh ae . | | | 

| Winsrax J Boe | | 
Acting eas | 


- DOWER RIGHTS IN RESTRICTED INDIAN ESTATES 


Restricted Indian Estates—Dower Rights and Estaves by the Courtesy— 


Law of Montana. 


| | ‘The long-standing: diabs vnedtal practice’ of awarding dower rights to the 


widows, and. estates by.the courtesy to the widowers, of Indian spouses who — 


died while owning restricted Indian allotments on the theory that. such 
rights and estates are implied. incidents of estates of inheritance should also 
be followed to the same extent as elsewhere in Montana, whose law: on these 
subjects cannot be regarded as Salman ad Set 


M-36192 aa Oy sae 95, 1 1954. 


To THE COMMISSIONER OF Tvprar Asami, : 

In your memorandum of December 2,. 1953, you: avid this: office | 
‘that the Area Counsel of the Billings, Montana, Area Office of the 
Bureau of Indian Affairs had expressed the opinion in a memorandum 
dated July 15, 1953, that restricted Indian lands in the State-of Mon-- 
- tana. were not subj et to dower rights, and requested that, in view of 
the long-standing depar tmental practice of awarding dower rights to 


the widows, and estates by the ‘courtesy, to the widowers, of Indian | 


spouses who died while owning restricted Indian ane: the valid- - 
_ity of the practice be reexamined. © | | 

| The appropriateness: of. the: departmental practice: appears: to have 
been first. recognized in 1898 in the cases of St. Dennis v. Breedan, 27 
L. D..812, which involved a. tenancy by the courtesy i in an allotment on 
the Umatilla Reservation ‘i in Oregon, and Harrison McCauley etal; 
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i QT L. D. 399, which involved dower rights i in atiptmants on the Gila os 


= Reservation. i in Nebraska. The Umatilla allotment was made pursuant a 


. ; » to the act of March 3, 1885 (28 Stat. 340), and. the Omaha allotment : - : 
WAS made. pursuant to the act of August 7, 1882. (22° Stat. 841). Each 


of : : of these statutes provided, inter alia, that the law of descent in force oe - 
in the State should apply to the allotments after patents thereof had: ~ 


| . +] been executed and. delivered... Tt was declared i in these cases that inas- 7 : 
: much as it was ‘the policy of the Government. to. break: ‘up’ the tribal 


relations, and to bring: the Indians under State. Jaw as. fast: as prac- | is 


coun ticable, the policy. would. best be served by recognizing courtesy and ~ | 


dower, These rights. were based on the view that: the allotment acts” < a“ 


ae : provided. for estates of inheritance rather than of purchase, and. that m ae 


oo _ courtesy and dower were implied incidents of all estates of inheritance. 


The decisions in both of these cases were made by Willis Van. Devanter, 

ee who subsequently became an Associate. Justice of the Supreme Court 

of the United. States, and whose: authority i in all matters relating to 

| the public lands came to be universally recognized. After these. de- 

cisions were rendered, rights of courtesy and dower i in restricted Indian 

_. estates were regularly recognized in all. States 3 m. wich: 1 they existed . 
under State law sincluding Montana.’ ea ee | 
The Department ‘was not alone, moreover, In recognizing rights 


~~ of dower and courtesy in. restricted Indian lands.’ During this pe- . 
. riod; the courts participated in the administration of restricted. Indian 


_ estates,” and this jurisdiction was not abandoned until the adoption 


“a of the act of June 25,1910 (36 Stat. 855, 25 U.S. C., sec. 872), which 
“Se Ot, only conferred: ‘upon. the. ‘Secretary. of the Interior: the function 


of ascertaining “the legal heirs” of decedents but. declared that his 
decisions. thereon should be “final and conclusive.” The: courts, like | 


. the: Department, held during this period that rights of. dower" and - . 


" bourteny: attached to restricted Indian estates.” 


The leading cases were Parr v. United: States, 153 Fed. 462, 2, and be 


sed Wheeler v. Petite, 153 Fed. 471, ‘both decided on the same day; May oor 


6, 1907, by the Circuit: Court of the District of. Oregon. ‘In the first ae 


ce Ps case, It was. s held that the surviving. husband. of: a deceased allottce of ee 


o2 Awards of. dower were ‘actually confined. to: a anelr nner of ‘Siates.: of ‘the. Sistas’ in. ie 4 


na “which: allotted Indian lands were located, Arizona, California, Idaho, Nevada, New Mexico, ce ee - 


: ‘Texas, and: Washington had. the community property. system in. which, of course, dower was - 


| not ‘recognized. _ “The States. of . Colorado, Iowa,. Kansas,’ Minnesota, North | Dakota, - and - is 
a Wyoming had. abolished dower long before the General ‘Allotment Act of February 8, 1887°. 


* (24 Stat3388).. Oklahoma abolished dower rights in. 1890,-South Dakota in'1898, Utahin. . . 
1898, and Nebraska in.1907. Thus, there are today only. four. States. in. which Indian (ta OF 
allotted lands are. located that still. recognize dower, namely, . Michigan, Montana. Oregon; ee 
re and: ‘Wisconsin. ‘See: Wiliam Rr " Walsh,: Commentaries ‘ON: ‘the: Lue OL Real. ih tila ‘vol. _ : ee Pe 
1.4947), ch. 12, | 


—_ 2 The act of ‘August 15, 1894. (8 Stat. 286, 305), “was. construed as conferring p power to “ 
on determine’ ‘heirs. “upon. the ‘Federal. ‘courts, See Hallowell v.: Ueamons Buca U, &. 506. ene. 
pees also, Cohen, 3 Handbook OF Federal Indian Law. (1942), p.. 110. ee eee: a 
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| ‘the Umatilla ian Reservation in Oregon who fad been ‘listed 
under the act of March 3, 1885, supra, was entitled to an estate by the: 
courtesy, and i in the sectind that the widow of an allottee of the Grand | 
Ronde Reservation in Oregon who had been allotted under the Gen- . 
eral Allotment Act * was entitled to dower rights. As in the depart- 
mental decisions, the rights were deduced as an imphed incident of 
estates of inheritance, and were justified as necessary to establish a 
permanent home for the Indian family. As the court explained in 
the Petite case: ? “¢ | 


.. The. general act for the allotment of lands upon Indian reservations * * * was 

to furnish a permanent home, ultimately, for the families of such Indians. . The 
: act of 1887 is in consonance with this idea. Indeed, the allotments were by 
that act to be made to the heads of families, and, where so made, of course, there ~ 
was no allotment to the. spouse. ‘In order, therefore, to carry out the idea of 
affording a permanent home for the Indian family, there was-a purpose, mani- 
festly, to. secure the widow: in the home of a deceased head. of a family by some — 
permanent. right. Dower is suited to this purpose. Many of the states and terri- 
tories, perhaps, most. of them, . at the time of the adoption of the: act of 1887,. 
had, ‘and have now, statutory regulations. respecting. dower, so. that it may be 
reasonably inferred that, by the provision of the act that the allotted lands shall | 
descend according to the laws of the state or territory in which they shall be 


situated, it was the purpose of Congress that the widow should have her dower. 


- in such allotments, and meres: ve measurably secured in the permanent, family 

home.’ ae ye ‘. oO | 

| In addition, ee was a ie ine of Ouinioaes cases in 1 whist Erg . 
_ of dower, as well as mene < of courtesy, in restricted Indian lands. were | 


- upheld.* | 


ot proceed now: to. examine the grou ass which hace been ae 
for questioning the traditional practice. While these grounds are 
Seemingly diverse, they are readily reducible to a. single basic conten- 
‘tion: This is, that the substantive and procedural incidents of the 


| Montana law of dower are.so pectiliar as to be irreconcilable with the | 
basic. provisions. of the Federal statutes. governing the probate. of 


restricted Indian estates by the Secretary of the Interior. It is pointed 
out that section 1 of the act of June 25, 1910, directs the Secretary to 
ascertain “the legal -heirs” of any Indian who has died before the 
expiration of the trust: period without making a will disposing of his 
allotment, and that section 5 of the General ‘Allotment Act provides 
that, the allotment shall descend to “his heirs according to the laws of 


3 Section 5 of the General: ANotmenit Act provided for pnienin declating that.the United oad 


‘States: would hold the land for a period of 25 years in trust for thebenefit of: the ‘allottee, 
“or, in case of his. decease, of bis heirs pei to ane pide of the State or epencitory: : 
where such land ‘is: located’ ee eae miuack 2 Nel 
. 4 At page 473. aan OES te ae ae Pa 

“5 See, | ‘for instance, Cook vi. . Ohitas, 4152) Bac: 88 (sis); “Morris: ve Bioeney: 155 Pac. B87 


8. (1915) ; Bridges v. Wright, 155 Pace. 883 (1916) : Longest Vv, Langford, 242 ‘Pace. 569: “ 
Re Se : and Patterson ve Jane; 244 Pace. 585. ee). _ 
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| “the State or : Territory where such land; is located OR OD Un ee the. — 


i law of’ Montana, it is. conterided, however, that. the estate which a 
me widow obtains as’ her dower falls to her not’as heir but by virtue of _ 
: her marital ‘right. It is true that the court said i in Dahiman v. Dahl- So 


man, 72 Pac. 749, 750 (Mont., 1903) : ee | | 
er “This estate falls to her, not as an heir, or aoe will of her husband, ‘put ‘by Sirtue re 
shade 38 of her marital right, and without regard. 2 the law Jelating to the Tights of. a 2 
/ heirs, or to ‘any will made by her husband.’ Sep gears t et 
es Indeed, ‘this j is the general view of the ‘iiture Sof ‘the sight 6 pe ap wer: 
~~ But neither this Department nor the courts which have allowed dower 


; in restricted. Indian. estates ‘have ever. ‘declared that, the: widow is” | 


—< endowed : as an heir. ‘They. have proceeded’ rather on ‘the theory that. i 
_ the: right. to. dower. is. an ‘incident: of.an estate. of inheritance, which 


: Congress} intended should attach-to the estate when its heirs were deter- 
~ mined, ‘and: there is‘no: denying’ that dower is such:an incident since 
it attaches only 1 to estates of which the husband was seized i in fee simple 
during his lifetime. ~~ : 7 ? 
As for the procedural. dene of ahs Montana law, af dower, these so 
are no more peculiar than the substantive law of;dower... A compari- 
_sonof the Montana law with the law. of other States: which provide 
.. for dower will show; indeed, that'the Montana law on the subject is 
quite typical. As for the procedural incidents of dower ‘under State | 
_ law, they, have never been a problem for departmental officials for the 
e simple reason that the Department has” never ‘felt itself bound to 
carry them out. The 1910 ‘act: conferred on -thée® ‘Secretary of. the. 
Interior. the power | of determining: heirs “under such rules and regula- 
tions’ ‘as he may prescribe,” and the procedural incidents a the State 


“es laws are not binding upon. him.” 


Itis argued also that if the Department allows dower viphts: it will i? 
-also be compelled : ‘to follow Staite law in’such matters, as widow’s or 


ate widower’s Ss allowances’ rand: homestead rights! ee ‘a. matter’ of fact, 


aa of the: disttibation of. interstate estates andar! State 1a. a ndesd; the mae 
practice of allowing dower and other rights under State. law: may well oe 

+. have been influenced‘ and accelerated, by the fact that when section 2. - 
- of: the act of June 95, 1910, was. ‘amended by the act of February 14," 


a Bens 1918: @ at Stat. 818); y it was: s provided that if the will of the: testator aoe 


6 °'The- ‘same dgetrine. is areaftinied in: the more. ‘recent ease ae u athens Vv; “Mathey,. 98 P. 2a. - 


fe. lng 373) (Mont:, :1940), ‘in -which: the: court held: that-a deed by .a:widow. conveying her distribu- ; : 
» } tiveishare. ofan. estate:.did ‘not: icemmaned her: dower nena in; shares of, the. estate, Teeeiye®, _ “i 


Z4 by. the heirs. of the: decedent... 


TAs to. widow’s or widower’s allowances, see leetats of * May ‘Gcrumawy: 85418-1916, 2 a 


‘.  : Winnebago 350, and estate of John Fisher, 77919-1919, Winnebago 350. As to homestead =. 


-- pights,- ‘see estate. of peter ae ‘Bear, AL9s0et—11; ‘Rantee. oe0: and. estate, of ieee Lincoln, ioc 


| Big0g-1914, Winnebago 850. ee ee ee ee ee 
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ee March 25, 1954 | | 


bing dicdinsrc ‘the property of the testator shall ‘thavearpoit de: | 


scend ¢ or be distributed i in accordance with the laws of the State wherein 


the property is located ° it es Ok “Distribution” i is, of oS a wider : 
concept than “descent.” | 7 
An attempt :is also made ‘to- ‘weaken the authority of the judicial 
decisions which have recognized dower in restricted Indian estates by 
distinguishing them from the: ‘departmental decisions. It is said that — 
because the Oregon cases involved the Umatilla Allotment’ Act of 
March 3, 1885; , supra, which put into force. in Oregon not. only. ths 


- bound to recognize. the right of dower since it exists only “ a rule of 


_ alienation of land.” Asa matter of fact, dower is an obstacle tothe 


alienation of land; since the husband may not destroy the wife’s incho- _ 
Ee ate right of dower by alienating the land, it isnot a method of alienat- 


ing but of preserving the husband’s estate in the hands of the wife for Ls 
her lifétime. Moreover, the contention that dower i isa rule of aliena-- - 


tion is wholly inconsistent with the theory sa it is an incident of the 
wife’ 's marital rights. | 

~The long line of cases in Oklahoma i is distinguished iy fis fact that | 
they were decided under section 81 of the act of May 2, 1890 (26 Stat. 


81, 94), which put in force in the Indian Territory the general laws of. — | 


| the State of Arkansas published i in 1884. in Mansfield’s Digest, which 
expressly included dower in the long catalogue of legal topics men- 


tioned in the statute. But it is not apparent why the specific men- 


tion of dower in this. statute; along with many other topics, is so 


much more significant or decisive than the general mention of thelaw 
of descent i in one form or another in the allotment statutes. Toac-. 
cept such an argument would give altogether too much weight to what - 
may be merely: terminological accident. * Moreover, estates. by the 
_ courtesy have been awarded under the 1890 act oleush courtesy. is a 
not expressly mentioned therein. - | 


' As for the cases decided: “primarily under the General. Allotment | 


ae. Ket: it is contended that these were decided upon an erroneous theory *s 
> inasmnch as Congress had theretofore adopted the act of February 28, - 


1891 (26 Stat. 794), amending section 1 of the General Allotment Act, 
which had confined allotments to “heads of families.”’ But. this 


_ change in the General Allotment Act did not affect the basic theory - 


of the court that it was necessary to secure to the widow a permanent 


family home. She may- have been allotted prior to her marriage on on : | 
another reservation than that upon which her husband resided, and oe ae 


“8 Ag 2 former Solicitor of the Dapavtment said in 58 I, -D, 499. 505. (1948), it would be 
misleading to attribute a common and careful discrimination in /DUEANCOLOBY . to . dfverse. 


. draftsmen and Congresses.” - 
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in sich a. case so require hee’ to return. to a eeiaton of her origin. oe 


- Ghar undoubtedly. break 1 up what. had become the family home. 


- Of course, to-say all this in justification of the departmental prac- 


: : F tice’ in awarding dower rights 1 is not to say, however, that. no adequate — : 
s ground could. originally have been found for denying dower rights.. 


>. 2 cAny: right. which is only: an implied: right i is. always subject. to attack. o : i : 
ee Nevertheless, the practice of awarding | dower. in. restricted Indian coe 
estates has béen in existence for : more than half a century, and has . _ 


ce become a Tule of. property, known to all who had. any. concern with 


- oa . Indian | lands. If any change is to be made in the practice, it should - oe . 
be made prospectively by an act.of Congress. Otherwise, untold:con- — 


a.* 


= fusion would result. _ Only very. recently the Supreme: Court of the ee 
| United. States had. occasion to decline to disturb: a long-standing prac: oe 


tice in the field of the antitrust laws which exempted organized base-.” 
~~ ball from their scope evel though the practice could not be said to be a 
rule of. property, and its correctness was open : to serious doubt. ‘Said 
the Court: — — ee | me Pe a Sgt 
- The present cases ask us: sto overrule the prior, décision and, with retrospective | 
effect. hold the. legislation | applicable. * * * We think that if there are evils 
in this: field which now warrant applications to it EOF the antitrust laws it should 7 
be by legislation. 9 
‘You are advised that rights of dove ‘and courtesy i in restricted In: 
dian estates should be continued to be allowed i in all States where they | 
are recognized by State law, including the State of Montana. 


| Wruram ee Burks, : 
For the Solicitor. 


| INDIAN. IRRIGATION WELLS: ON. SAN CARLOS. PROJECT LANDS - 


— ig Irrigation Projects—San Carlos Indian irigation Project—Pima- | 


- Maricopa. Indians—Right of. Indians. To. Drill Irrigation Wells on 
. Project Lands—Acts of June 7,: 1924, and March. %3 1928—Landowners’ 
_ Agreement—Repayment, Contract—Gila Decree. . vd e256 ve 


“Under the. act. ‘of J une’ Te. 1924, : which. authorized the’ “gotistruction: Of the a 
| : Coolidge Dam: for the ‘purpose, first,. of. providing water for the irrigation of: 


“the. lands’ allotted to ‘the Pima Indians, and,: ‘gecond, for the’ ‘irrigation, ‘of, 


= ~ “guch. other: lands asin the opinion of the Secretary could. be. served with. the ae : 


a : “water. impounded by the dam,. without diminishing the supply: necessary, ‘for > - : . 
oo mg the. Indian lands, the. primary: objective in. the formation: of the. project. was: oe ; 
a -made the’ welfare of the: Indians. ‘but-the. act: did: not necessarily grant: them OY ee Ee 


oe ‘perpetual preference to the use of. the: stored. waters, and: once ‘the: Secre. ie 
a ay of the Interior had included i ib nthe San Carlos Tadian hirleation | prodect, 


7. 2G 8 * See ootson v. _ New York Yankees, 346 vu. 8. 358 (1968). 
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equal snigants of Indian and nou-Indian jane: all lands obtained an equal 
right to the use of the stored waters. 

Moreover, the act of ‘March 7, 1928, which authorized the. Sesketary of the 
Interior to merge the Florence-Casa Grande project with the San Carlos 
project, broadened the Secretary's. power over both pr oI and, in effect, : 
therefore, modified the 1924 act. _ 

In any event, the provision of the act of June 7, 1924, is limited: to the waters 

_ stored by the Coolidge Dam, and, hence, has no bearing on the rights of the © 
- Pima-Maricopa Indians in the pumped water of the project. 

Under the terms of the Landowners’ Agreement, the Repayment Gontract and 
the Gila Decree governing the operation of the San Carlos project, the 
pumped waters of the project are reserved as a common project water supply 

_. for the equal benefit of Indian, as well as non-Indian, landowners. | 

The departmental construction of the legislation and agreements governing. 
the San Carlos project has been acquiesced in by Congress and confirmed by 
- Congress in the adoption of the act of March 7, 1947, authorizing the San 
Carlos Irrigation and Drainage District to drill new irrigation wells as 
agent of the San Carlos pr oject. “ 

| ‘While the provision of the Landowners’ “Agreement governing the use of 
pumped water and irrigation wells in or upon Indian lands differs in its 
language from the corresponding provision of the Landowners’ Agreement 
governing non-Indian lands, the differences in language are explained by the 
varying circumstances affecting Indian and non-Indian lands, and the 
language was not intended to confer greater rights on Indians than non-’ 
Indians, so far as the drilling and operation of irrigation wells are concerned. 

Hence, the Pima-Maricopa Indians of the Gila River Indian Reservation may 
not drill and operate irrigation wells on lands of.the reservation bn are 
included in the San Carlos project. 


M-36208 | = Aprin 28, 1954. 


To THE COMMISSIONER OF INDIAN AFFAIRS. | 
You have requested that I express an opinion on the auscion i 
whether the Pima-Maricopa Indians of the Gila River Indian Reser- 


vation may drill and operate irrigation wells on lands of the reser- _ 


vation which are included in the San Carlos Indian irrigation project. 
_ This question appears to have arisen because in. approving condi- 
tionally an employee-operator agreement between the Pima-Maricopa 
Indian Community and one W. N. Shawver for the proper cultivation 
and operation of tribal lands on the south side of the reservation, 
sections 8 and 8 of the agreement, dealing with the development of a 


_- supplemental water supply by means of the construction of irrigation 


wells, were deleted with the understanding that these sections might 


be restoted: at it should se determined - that ‘they were Tegally con 


permissible. | 
The question has: aide? arisen. ecinse: In fis aie ‘entitled U adted / 
States of America v. Paul M. Brophy, Civil No. 1708, in the District 
Court for. the District of, Arizona, 3 in’ which the’ Government i is seek. 
| 880185 —55-—23 
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a ing to ee the Sco ae ee a, private oon well a ” 


on lands included in the San Carlos project, counsel for the Pima-— 
Maricopa Indian. Community has filed a brief amécus curiae in which _ 


- itis asserted that the Indians have a right to construct. irrigation wells 
on project lands, even though such a nent may not be pocerd by 


non-Indian landowners. | 
In this litigation, the Governinient, upon deeomimenidaticn of this 


_ Department i is contending that, under the applicable legal provisions, 


the underground water supply which is being tapped by the defend- 
ant’s privately constructed well is reserved as a. common project water 
supply, and that the defendant's well is, therefore, being illegally | 


oe) operated. 


‘It is, however, ie? san enuon of counsel for the Pima Maricopa 
Indian Community that, whatever may be the rights of non-Indian _ 
landowners in the aide coun water. supply of the project, the In- — 
dian landowners of the project have a superior right to drill wells for . 
irrigation purposes by virtue of the provisions of the legislation gov- 
erning the San Carlos project, and the agreements entered into, and 
the proceedings had pursuant to such legislation. 
~The San Carlos Indian irrigation project, which consists. of 100,000 
-acres, of which 50,000 are in Indian and 50,000 in non-Indian owner- 
ship, may be traced back to the act of May 18, 1916 (89 Stat. 123, 130), 
which authorized the construction of a divercion dam and necessary 
controlling works ata site above Florence, Arizona, to provide for the 
irrigation of 27,000 acres of privately owned lands and 35,000 acres 
of Indian lands by utilizing the natural flow of the Gila Rivers in ac- 
cordance with the respective priorities of the lands as determined “by 
agreement of the owners thereof with the Secretary of the Interior or 
by. a court of compétent jurisdiction.” As this project, which came 
to be known as the Florence-Casa Grande project, did not prove to. be 
- satisfactory because. of its lack of storage facilities; the act. of June 7, 
1924 (43 Stat. 475), authorized the construction of a dam across the 
canyon: of the. Gila River. 3 near San Carlos, Arizona, now ee as 
: irrigation of lands allotted to Pima. Indians « on the Gila River Reser: : 
vation, Arizona, now without an. adequate supply of water and, second, — 
for the irrigation of.such other lands in public or. private ownership, 


as in the opinion of the said Secretary, can be served with water im-. = 


- pounded. by said dam without. diminishing the supply: necessary for 


~~ gaid’ Indian. lands.” The construction of the project to be known as ~ 7 


the San Carlos irrigation project was, however, made contingent: upon 


| ae the: execution of .a:repayment contract by a. State Arrigation. district — are 


. representing, the owners of :the. lands ‘in: private-ownership. .Before — 


| : - such a contract could be executed, the. act: ‘of Mareh 16, 1928: (a8 Stati 


a 2y “an ee 7 * ° oe : = 
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200, P10), provided for the construction of a pumping ‘and dpanigs a 
system for the San Carlos project, the development of power at ihe 4 
Coolidge Dam, and gave authority to the Secretary of the Interior 
_ “in his discretion to effect a merger of the Florence-Casa Grande proj- 
ect in whole or in part with the San Carlos project,” and “to require — 
payments for both projects under the terms of the ‘San Carlos Act.” | 
In accordance with the applicable legislation, the Secretary of the 
Interior approved, on March 24, 1996,1 the form of a Landowners’ 


Agreement to be executed by individual non-Indian landowners who 


wished to have their lands included in the San Carlos project, and — 
the agreement was executed by them in ‘subsequent years. The Sec- 
retary also elected to merge the Florence-Casa Grande project with 
the San Carlos project, and on June 8, 1931, the San Carlos Irrigation 
and Drainage District, having in the meantime been organized under 
State law, entered into a repayment contract with the United States 
providing for the inclusion in the San Carlos project of the Indian | 
and non-Indian lands above mentioned, and for the fulfillment of the 
obligations of the respective parties. On June 29, 1935, the United 
States District Court for the District of Arizona, in litigation to which 
the San Carlos Irrigation and Drainage District. and the United 
States on behalf of the Pima-Maricopa Indians were parties, entered 
the so-called Gila Decree, which adjudicated the water rights in the 
Gila River to which the parties in the litigation were entitled. 

The Landowners’ Agreement, which was executed by non-Indian 
landowners, contained provisions defining the rights of Indian as well 
as non-Indian landowners to the use of the underground waters of the 
project. Thus, the first and third paragraphs on page 4 of the Land- 
owners’ Aorsemen: provide, as follows: 

* * * All underground and also all diffused surface water under, in or. upon 
the white lands embraced in the said San Carlos project, except such as may 
from time to time be needed and utilized by the owners of such lands for their 
domestic water supply, shall at all times be available to said project for develop- 
ment and use as an irrigation water supply for said project ; and the under- 
signed promises and agrees, in respect to his land which shall be taken into said 
project, to give to the United States or said project the necessary rights of. way 
for the use of such waters and. agrees further not to drill or operate: wells: in 
any other way or use or permit others to use said waters for irrigation contrary . 
to any rules, orders, or regulations promulgated by. the - Secretary of the Inter ior 

| with relation to said waters on said project. * * *- a 
Such underground ' and diffused surface waters as may be qee: in, or upon 
| Indian: lands embraced in said project and the ‘wells, pumps, and. facilities in 

- eonnection therewith, in so far as shall: be permitted by law and. in so far as 

the Secretary of the Interior shall deem proper, shall be. devoted to the use and 
benefit of said project and the lands thereof. eo - Eke 


1 See file 4038-16 San Carlos No. 013, Part 3. 
2 See file 4038-16 San Carlos No. 013, Part 20. 
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ae And the last: paragraph on ‘page 5 of the Landowners’ " Agreement | : . . 
caer: oe as follows: os | 


AIL Indian and white lands: which ‘shall be in ‘meld San ‘Canioe role and 


<— under said Coolidge Reservoir. shall be entitled to share equally in all of ‘the se ae 


stored and pumped water of said project in SO. far as that. shall be: physically ge 
- feasible, and said lands shall share equally in all of the water of said project _ 
of every. nature as long as the stored and unstored water supply for said project . . a 


Shall be sufficient for the project’s needs, and. as. far.as that shall be physically - 


| ~ feasible; but when, through | lack of. stored and pumped water, there shall be..- : 


an: insufficient supply of. water for all. of the. lands of said. project lying under. . 7 


- . ‘said reservoir, the said lands. SO situated shall enjoy. in addition to their proper: ‘A : | 


| share of ‘such stored and: pumped waters as may be available to the project, 
. “but within a proper duty. Of water aa the sneer rights i in the unstored : 
flow of the Gila River * *. os ae > . 


Paragraph T of the Repayilant Chntiack beeen ike United States as 


and the San Carlos Irrigation. and Drainage District also contained =~ 


a provision governing the use of the stored and 1 pumped water of the = 


ae ‘San Carlos project, as follows: 


‘The stored and: pumped | water ot. the San Carlos proiece: shall be dectioa a = 2 
‘common. project water. supply in which all lands in: the. ‘project. and under the 


San Carlos Reservoir shall be entitled to share equally, and all such waters BS a 


shall be ‘distributed. to - the | lands: of the mole’ as soamlnely ‘as ‘the: > phyeical = 
conditions permit. a * * mcd a 


Finally, the Gila Dantes Saeed almost ie hos opening: a 


Restores of the last. paragraph 0 on 1 page 6 5 of the Landowners’ oe - 
ment quoted-‘above. © : —_ 
The basic contention of eel = thé Pims-Maricope’ Tribe: is. that = 
_ by. the terms of the act of June 7, 1924, which appears to put the needs _ 
_of the Indians first, they are given what: amounts to a continuing a 
"preference to the use of the waters of the San Carlos project,;and'that. — 


a the provisions of. the Landowners’. Agreement and ‘the. Repayment 2 


: Contract must be read. and. interpreted in the light of this preference... 
It is true that some ‘semblance of support seems. tobe lent to part 
_ of this contention by the language of the 1924 act and by its legislative oe 
and interpretative history... It. does. put the irrigation, of the lands. 


_ a of the Indians “first,”: and the- rights. of the non-Indian. landowners o 
“second,” and expressly declares that. only such of the lands of the 


~ latter’ shall be: included inthe ‘proj ject as can. be served: with ‘water | 


“without diminishing the supply’ necessary for said Indian. lands.” - - ase 
| “Moreover, the House Committee on Indian ‘Affairs, i in reporting the: 


- legislation, : stated that it: had been amended to make certain that.“the 
. San Carlos ‘irrigation. project: shall be‘constructed. primarily: for the 
benefit of the Pima Indians and that-only such. “part. of the stored 


ae water as 5 cannot: be beneficially. used aby this: Pinas s may: be made avail- | | 
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able to lands in ptivate ownership.” And early in 1933, ue Solicitor 7 
of the Department expressed the opinion that under the terms of the 
1924 act the Pima Indians were entitled to a preference to the waters 
impounded by the Coolidge Dam in any period of water shortage. 7 

— Yet, neither the language of the 1924 act nor the statement in the © 


eres Committee. report: compels such an interpretation. Both are 


actually ambiguous. The language | of the act does not speak in terms 
of a perpetual preference but in terms of two objectives to be accom- 
plished by the Secretary of the Interior. In determining how much 
non-Indian land was to be taken into the project, he was directed to — 
_ put the needs of the Indians first, and to give only secondary consider-_ 
ation to the needs of the on Indisna He might thus have included © 
50,000 acres of Indian lands in the project, and only 25,000 acres of | 
-non-Indian lands. But the preferential treatment of the Tadians upon 
a continuing basis would, indeed, have been the height of the impracti- 
cal. Once Indian and non-Indian lands had been included in the 
project in equal amounts, the non-Indian landowners would have 
_ hardly agreed to any arrangement for the unequal distribution of 
the waters which were developed and made available by the project. 
The Indians did, as a matter of fact, have a preference to the use of 
the natural flow of the Gila River by virtue of the fact that they were 
the earliest cultivators of the soil in the region, having irrigated their 
lands with the river water from a period antedating the white settle- 
ment. of the country, and these prior rights were clearly recognized 
in the provisions of the Landowners’ Agreement, Repayment Contract, 
and the Gila Decree. In the early days, the natural flow of the Gila 
River had been suflicient for the irrigation of the lands of the Pima 
_ Indians, and they required neither stored nor pumped water, but.as 
the white settlers increased, and the surrounding lands were eroded, 
it became necessary to secure for the Indians a supplemental water 
supply. The Pima Indians, who had never made war upon the whites, 
were regarded by their ae neighbors with great favor, and Con- 
gress was highly disposed to consider their needs for irrigation wa- 
_ ter. However, all the early reports on the feasibility of constructing 
what came to be the San Carlos project recognized that its cost would — 
~ be too high, and that to make it feasible it would be necessary to take 
_ into the project a sizable quantity of non-Indian lands whose owners 
could share the cost of constructing it its Ss. 966, in the a eee etal . 


3 See House enOrE No. 618, 68th Cong., 1st sess, _ 

4See memorandum. dated February 19, 1933, from the Solicitor £6 the Nocreta ty: . 

5 See Senate Document No. 27, 54th Cong., 2d sess. ; Senate Document No, 37, 56th Cong., 5 
‘Ist sess.; Report of Commissioner of Indian Affairs ‘for 1904, pp. 7~21; House Document 
No. 791, 638d pene 2d | SeSS. ; and Hearings Perore the Cominittee on Indian Affairs, House 
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Congress, the. bill which, as varicnded: ‘became the ae of Ju une 1 1994, 


did not in its original forni even contain a direction that the ocd of - 4 
~ the Indians be considered first. Indeed, the bill merely provided that <2 


the total cost of the project shall be distributed equally among the. 


- lands 3 in Indian. ownership and the lands in private ownership that 
Can. be served from the waters impounded i in said reservoir.” © oF 
It is apparent from the provision of the Landowners’ Agreement, 


: declaring that-all the Indian and white lands shall be entitled to share '- 


» equally in all of the stored and pumped ° water of the project, and from — 


i the provision of the ‘Repayment Contract to the same effect, that the — 


Department did not then construe the act of June 7, 1924, as confer- 
ring preferential rights to such waters upon the Dime Tadiana: The — 
~ departmental interpretation | was, moreover, well known to the House 
_ Appropriation Committees which were kept. fully informed concern-— 
_ ing the progress of the construction work on the San Carlos project, 
and the. nature of the Repayment Contract being negotiated.” When 
the Repayment Contract’ was finally executed, the House Subcom- | 
mittee on Appropriations was informed. thereof, and a copy of: the 
~ contract was printed in full in the hearings. S Te there could be sald 
to be any doubt concerning the correctness of the departmental con- 
struction. of. the 1924 act, it must be presumed to have been resolved 
| by the acquiescence of Congress. Moreover, the act of March 7, 1928, 
in authorizing the Secretary of the Tatetior to merge the Florence- 


Casa Grande project with the San Carlos Project, may be considered _ 


to have broadened the discretion. the Secretary possessed under the 
act of June 7%, 1924, and to have modified it to the extent necessary - 
to effect the merger. ‘The preferential theory of the 1924 act was not 
advanced by the Solicitor until after the Repayment, Contract had 


. been executed and the question arose. whether. the Government should 
~- Gonsent to the entry of the Gila Decree. In view of this opinion, the 


advice of the Attorney General of the United States was sought, and 

. his advice was that the Secretary of the Interior might appropriately — 

— sign the stipulation consenting to the entry of the decree, notwith- - 
standing the fact that it provided for the equal division of stored and 


- _ pumped waters between the Indian and non-Indian lands of the San 


«OE Raprasentndice, 66th Cong, Ast sess. on “The Condition of Various. Tribes. of Indians,” aoe 

. Appendices A, B,..C, Washington, 1919; “The Pima Indians and the San Carlos Irrigation . 
= . Project, * Information Presented to the Committee on Indian Affairs, ‘House of Representa- 7 
tives, 68th.Cong., 1st sess.,. in connection with S: 966 (Washington, 1924). 2 


2 oe ® See Senate Report No. 129, 68th Cong., Ist SeSS., where aS text of the bill. before its a. 
aay ‘amendment in the House is given, ~ 


1 See Hearings . on Interior Department A opropriacion: Bill, 1926, Pp. 785~87,. 788-91: 
: 1927, Pp. 187-93, 208-205 ; 1928, pp. 157~74 ; 1929, pp. 273-74, 276-87 ; 1930, pp.. 855-69 ; or 
19381, pp. 816-24; 1982, ‘pp. 872-98 ; 1938, pp. 34-56 ; 1984, pp. 647-68; 1935, DD. oes m 


_ 510; 1936, pp. 881~35.; 1937, pp. 879-89. - 


8 5 See penne 1932, pp. 346-55. 
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| Cae project. The Secretary of the Interior accepted this adie, 
and executed the stipulation. 

Tt would, of course, be utterly unthinkable at this late date to revive 
the preferential theory of the requirements of the 1924 act. Too many 
rights have intervened to make such a course of action possible. 
Moreover, even if it were possible, it would not help the position now 
taken by the Pima-Maricopa Tribe. It is claiming a right to drill 
irrigation wells and pump the underground waters of the project from 
these wells. The 1924 act, however, deals solely with stored waters. 
While it first refers generally to “water for the irrigation of lands 
allotted to Pima Indians on the Gila River Reservation, Arizona,” 
it goes on to refer to the “water impounded by said dam” (namely, 
the Coolidge Dam), and it is obvious that these waters can only -be 
_ stored waters... The statute does not provide an.aura from which a 
right to pumped waters may also be adduced. 

It is apparent that the Landowners’ Agreement itself without any 
implementing orders or regulations makes in unlawful for any of 
the non-Indian landowners to drill or operate a well for irrigation 
purposes. Under the applicable paragraph of the agreement “all” the 
underground water under all the private lands of the project are 
reserved to the project for its use “at all times,” except, for its use 


for domestic purposes, and the key. word in the provision is “avail- 


able.” Each non-Indian landowner promised that all the underground 
water would “at all times be available to said project for development 
and.use as an irrigation water supply for said project.” To be avail- 
able at all times, the underground water must always be at the disposal _ 
of the Secretary of the Interior as the manager of the project. It. 
could not be said to be always at his disposal if he first had to issue — 
orders to prevent the individual landowners from tapping the project’s 
underground water supply by 3 means of privately owned and epereted, 
irrigation wells. | 
It is apparent that the pr ovision making all the underground oe 
available to the project is a distinct and independent declaration of 
purpose which is complete in itself and in no way affected by the 
language following it, which is set off from the rest of the sentence 
by a semicolon. At this point, the language ceases to be declaratory 
and becomes promissory, and what follows is a series, of separate 
undertakings by the landowner designed to implement the funda- 
mental declaration that the underground waters are to be reserved | 
exclusively for project use. First, the landowner promises and agrees 


® See letter, dated June 7, 1935, from the Secretary of the Interior ‘to the Attorney General 
in file No. o1 (part 8), ne Irrigation, San Carlos Project, General, 
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. ; Ko give the United Sui or: said proj ject Ae necessary - rights-of- ey 
way for the use of such waters.” _ Secondly, | the landowner agrees 
further “not to drill or operate wells 3 in any other way,” which obvi- 
Aaa - ously, refers to the sole exception with reference to the use of under- _ 


a ground waters for domestic purposes. Thirdly, the landowner finally : 
agrees “not to use or permit others to use said waters for irrigation 


contrary to any rules, orders, or regulations promulgated by the Sec- 
retary of the Interior with relation to. said waters on said project.’ a . 


- But this last provision does not refer to the operation of private wells . 
contrary to the Secretary’ s orders or. regulations. Actually, it refers — 
merely to the use of the underground waters contrary to the Secre- . 


Co tary’s orders or regulations, and was designed obyonaly to regulate - 


the operation of the project wells. - 


- Moreover, the reference to “pumped” waters: in ae Repayment one es | 


tract and the Gila Decree must be read in the light of the provision of 
the Landowners’ Agreement which plainly: reserves or sets aside 
“underground waters” to the project, and thus prohibits their utiliza- 
~ tion for irrigation ptirposes by means of private wells, and in the light. — 
of other phrases in the provisions of the agreements which. betoken. 


_ that all the waters of the project are to be regarded as a common water 


ie supply or are to be distributed on.a basis of equality, which could not: 
_ be realized if the construction and operation of private irrigation 


wells were to be permitted. Thus, while a perverse reader might con- 


ceivably argue that the term “pumped waters” wherever it occurs in 
these provisions of the documents might.in itself denote only the waters 
pumped through the project system of wells, such a reading becomes. 
demonstrably untenable and utterly impossible when the term is — 
followed as it is in the Repayment Contract, by the declaration that 
‘both the stored and pumped waters shall be deemed “a common 
project water supply in which aii lands in the project and. under the 
‘San Carlos Reservoir shall be entitled to share equally,” and in the 
Gila. Decree by the declaration that the lands of the projéct shall | 


ae “share equally | in ald of the waters of said project of every nature” 


_ except in periods of water shortage, in which case a preference only . 
to the natural flow of the Gila. River i in accordance with established 
priorities shall be allowed. | a 

Finally, if there can be asia to be the lightest sodhi. concerning the _ 


_ . - oe. that the. underground waters under project lands belong : , 
exclusively to. the project, and may not be appropriated by any project tee 
_-. landowner. who has executed: the Landowners’ Agreement and bound _ 


7 himself by the Repayment Contract, it must.be deemed to be com- 


| pletely dispelled by the reac history of the act of March 4, 1947 | & 7 
a Stat. o> fe eo maa” ots 
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In that year, a condition of severe drought existed on the San Carlos | 
project. There were, as of February 1 of that year, only 12,000 acre- 
feet of water in the San Carlos Reservoir, and it became imperative — 
that new wells be drilled in a great hurry to supplement the stored — 
water with a large amount of undeground water. Normally, the 
drilling of the new wells would have been a project function but so 
great was the emergency that it was decided to permit the San Carlos 
Irrigation and Drainage District to undertake the drilling of the wells 
as agent of the project. The act of March G 1947, was. adopted. for 

this purpose. 

It is significant tint che a aunonned the aicerice “to develop 
underground water within and without the area of the San Carlos 
irrigation project exclusively for use as a part of the common stored 
and pumped water supply of said project,” and “to drill irrigation 
wells within and without the project area necessary for making under- 
ground waters available exclusively for use on all lands of the proj- 
ect * * *.” ‘The reports to Congress which accompanied this legisla- 
tion are, however, even more significant, for they reveal the under- 
standing of the Conger ess itself that the project landowners had sur- 
rendered their rights to underground waters to the project to be 
developed as a part of the common water supply of the proj ject. Thus, 
the Senate Committee on Public Lands stated in its report: | 

The San Carlos irrigation project, Arizona, comprises 100,000 acres of land,. 
50,000 acres of which are Indian lands, and the remaining 50,000 acres in white 
ownership. The project was built by the Indian Service; and, under contracts 
entered into between the Interior Department and the white landowners, these | 
deeded their right to the use of the underground water to the Department: of the 


Interior to be developed as a part of the common water aa for the project. 
. [Italics supplied.] * 


Similarly, the House Committee on Public Taine stated 3 in its report: 


To prevent dissipation of the undergound waters, these far mers were required 
by the Government to surrender their ordinary privileges of lond a im 
= tapping the underground water supply. [Italics supplied.] 7 


No less explicit was the statement made on the floor of the Senate by | 
Senator McFarland when the legislation was is under consideration, He 
told the Senate: | | : 


“When the Geipinal pill authorizing the prieee was passed and the contracts 


were executed, the white owners were compelled to deed all their rights to - : 


‘underground water to the Secretary of the Interior, with the under standing, of 
course, that the Secretary of the Interior would eave the water for the bene- 
‘fit of the whole project. ae : , 





20 See Senate Report No, 23, g0th ‘Gong: 1st sess. 
. 1 See House Report No. 51, 80th Cong,, ist sess, 
1? See Cong. Rec., Senate, February 11, 1947, p, 1016. 
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7 Quite apart from a Hee elise history, however, the very enact- < am 
= ment of the legislation’ demonstrates that no project landowner was a 
~~ ever privileged to drill wells on project lands to tap the underground 


water's for irr ‘igation purposes. The San Carlos Irrigation and Drain- _ 


age District had to come to Congress: to secure permission to drill wells 
on project lands even for the use and benefit of all project landown- 
ers, for the simple reason that the drilling of irrigation wells was 
under the Landowners’ Agreement. and the Repayment Contract re- 
served exclusively. to the project. If any project landowner could _ 
- drill irrigation: wells, so could the district which represented. all the © 


district landowners, and certainly stood i in no worse position than any 
7 individual “project: landowner. ‘But since neither could drill irriga- 
tion wells, legislation was necessary: to authorize the district to drill 
the needed wells as agent os the pro) ject 1 in which the ment was exclu- | 
sively vested. | , | 
So far as pumped waters are concerned, ae right of proj cece nna 


owners, whether Indian or non-Indian, to the use of such waters must 


be determined solely in accordance with the provisions of the agree-_- . 


ments and the Gila Decree, and, so far as the right of non-Indian | 

landowners to drill or operate irrigation wells are concerned, at must 

; be concluded that such a right does not exist. | oe, 
~The San Carlos pro} ject is dependent upon ‘the cnidanseaind water a 


‘supply for the irrigation of 20,000 acres of the project lands,* and . 


the reservation of ihe underground water as a common pro] ject water 


supply is essential to the successful operation of the - project. Only : 
the plainest language i in the applicable legal provisions would justify Z 


"an interpretation that would oe the project of its control - — 


. this water supply. 3 
_ Although counsel for the. Pima-Maricopa nee Community con- - 
cedes apparently that the. project landowners who are not Indians 

- may not drill or operate irrigation wells, he finds the right to do so — 


a of the project. landowners who are Indians in the third paragr aph i 


on page 4 of the Landowners’ Agreement, which, as he correctly 


a points out, differs from the. language of the first paragraph: on the | 


same page of the: agreement. The difference in language does not 


necessarily betoken, however, a difference in purpose.or result. Itis — . | 
_ ‘true that the provision with reference to the white lands begins with 


tat “ALL underground and also all diffused surface’ water under, in or ee 


me ‘the p provision “with. réference to the Indian lands begins with “Such is ° 
ea underground and. diffused surface water as. may be under, i in, or upon | 
_ Indian lands embraced i in n said Pro} ect. _ But various. reasons suggest Pe 


ag Hearings on Interior Department Appropriation Bill, 1929, Pp. 277; 1932, DB. 87 6; 1936, By a 


me | Pp. BBE=20, 
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themselves to explain why the one sentence should begin with “all? | 
while the second begins with “such,” 

The variations in phraseology may be wholly: accidental. The two 
‘paragraphs under consideration are separated by a longish inter- 
vening paragraph which deals with the purchase by the. project of 
wells, pumps, and other irrigation equipment that may be upon the 
land of white landowners, and the person who was drafting the agree- 


ment may have shifted from “all” to “such” either because he had for- 


gotten what adjective he had employed in the previous paragraph 
or because he preferred variation in the phraseology. One might 
‘just as well attempt to explain why he inserted the adverb “also” be- 

fore “all diffused surface waters” in the first paragraph and omitted — 

the “also” in the third paragraph in referring to diffused surface 
waters. But if a more purposeful explanation is at all necessary, it 
may be found also in the varying circumstances with which the draft- 
er of these provisions had to deal. One of these circumstances was > 
that “the white lands” could be identified by a mere reference to them 
as such and it was possible, therefore, to speak simply of “all” the 
underground waters underlying the white lands. On the other hand, 
there were some Indian lands relying on pumped water which, al- 

thongh within the Gila River Reservation, were not brought within 
the project. As it was not possible to speak of the Indian lands, it 
became necessary to refer to “such” underground water as underlay 
“Indian lands embraced in said project.” Another of these circum- 
_ stances was that at the time the Landowners’ Agreement was being 
drafted, a suit to adjudicate the extent of Indian water rights was 
being contemplated.** It may have been thought desirable, therefore, 
to be more cautious in dedicating to the project Indian rights to 
pumped water, and this more limited possibility could be adequately 
expressed by referring not only to “such” underground water but 
also to the use of such underground water “insofar as shall be per- 
mitted oY law and insofar as the Secretary of the Interior shall deem 
proper.” Moreover, these phrases would also take care of the domestic 
water problem without specifically mentioning it. Finally; there 
was. the circumstance that, while the right to use the wells, pumps, 
and other similar facilities of white landowners could. be. acquired 
only by purchase, and was for this reason probably made the subject — 


of a separate paragraph, the right to use pumps, wells, and other - 


@ e e,e 


the Interior, and was. being covered i in the same aaah as ; the 
7 right tou use 2 the underground waters. Again, the introductory “such” 


u The act of May 18, 1916, supra, sontenpiited such a suit, and the. Droceedings 7 which . 
were instituted resulted in the Gila Decree. 
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was ate in. this nteee Tides: it 1s possible that ae qualifying” Pag 


: phrases “insofar as shall be permitted by law” and “insofar as the 


6 Secretary of the Interior shall deem proper” may have been intended i 7 | 


"i, to. refer only to the use of wells, pumps, and similar facilities. © — 


2 Whatever may be the true explanation of the somewhat enigmatic , 
| phraseology of the Indian paragraph of the Landowners’ Agreement, 
it certainly cannot be accorded an interpretation which would be 


aie < wholly. inconsistent with other plain. provisions of the Landowners’ — 


Agreement, the Repayment. Contract, and. the Gila Decree, which — 


reserved the underground water as a common water: supply of. the gs 
project, and established an equality of right:i in its use. ¢. 

7 ‘Coe for the Pima-Maricopa Indian. Community also. Cae —- 
| that while the agreements and the decree speak of “stored and pumped _ 


water” of the project, these documents nowhere define what is meant 
‘by the project water supply, or by pumped water. In the sense that. 
the documents do not begin with a paragraph headed “Definitions,” 
this is true. However, the provisions which they.do contain, and 
which have already been analyzed make it perfectly plain that all the 
: underground water underlying project lands; whether Indian or non- 
Indian, are dedicated to the project, and hence constitute implied defi- 
nitions.. Indeed, the contention that the agreements and the decree do. 
not define what is meant, by pumped waters harbors an inherent con- 
tradiction. If they do not, then non- Indian, as well as Indian, land- | 
owners of the proj ject may‘ ‘construct, and. operate their own irrigation. 
‘wells. Yet it is conceded on behalf of. the Indians that the non-Indian . 
landowners possess no such rights. | 
The construction of the documents governing te vighes of thie ere | 


owners of the San Carlos project that has been advanced inthis opinion ~ 


is completely borne out by various memoranda or letters from John F. 
Truesdell to the Commissioner of Indian Affairs during the period 
when the project was being formed. Although Truesdell bore the | 


: We official title of “Superintendent of Irrigation,” he was a lawyer rather 
than an engineer, and he was in charge of drafting not only the Land- _ 


owners’ “Agreement: but also. the Repayment. Contract. He was, in- ~ : 


oe deed, the central figure 1 m the negotiations with the landowners who _ 


- organized the San- Carlos’ Irrigation and Drainage District and ex- . 


oe Sas the Repayment. Contract. | | he 

- From the very beginning Truesdell was a : chaniion of equality: a ser 

te the treatment of both the Indian and non-Indian landowners, and of at 
the view that the act of June 7, 1924, permitted such equal treatment. 


7 Thus, i ina memorandum dated. February 20, 1930, summarizing a dis- 


co cussion in. Washington, D.C., of a draft of the e Repayment. Contract. a 


ake i dated J anuary 11, 1930,%* he: stated : 


| Bee File No, 4038-16 San Carlos 018, Part 16. 
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Turning to the stored flow; the Landowners’ heeaeat piociied, as this con-. 


-. tract provides, that each acre of land in the project should be entitled to share 
equally with all other acres in the stored: and pumped. waters, so that whatever 
amount of water should at any time be stored in the San Carlos Reservoir each 
acre of land would have an equal right to it and the same would be true as to | 
' pumped waters in so far as they might turn out to be physically available for the | 
particular lands in question. i 


Speaking of the 1924 act, he expressed the same view more poetically 
in a memorandum- dated March 18, 1931, from him to the Commis- 
sioner of Indian Affairs in which is died a proposed change in 
paragraph 7 of a draft of the Repayment Contract dated February 27, 
1981.16 It was then in the same language as at present, but it had béen 
suggested that it should be made to provide that all the stored. and | 
pumped water should be deemed to be a common water supply in which 
all the lands of the project shoud be entitled to share “in the manner: 
‘provided in sec. 1 of the Act of June 7, 1924 (43 Stat. 475), and all 
such waters shall be distributed to the lands of the project as equitably- 
as the physical conditions make possible.” Truesdell objected to such - 
a provision because it might result in an unequal distribution of the 
stored and pumped waters of the project. He pointed out that it was 
based upon the erroneous conception that the 1924 act “means or may 
mean that the Indian lands of the project are to enjoy some priority or 
preference in such waters, and especially the stored ones, over the non- 
Indian lands in the project,” and took the position that it would leave 
the non-Indian landowners of the project who were surrendering to the 
: pro} ject their water rights, which in many instances had high priorities, 

“up in the air as to a most vital element of value of their property.” 
He reminded the proponents of the proposed change in the Repayment | 
Contract that “All figures.on the economic feasibility of the: project 
have-been based upon no lands enjoying any priority in the stored or 
pumped water,” and that this plan had been carried out in the passage 
of the 1924 act. Speaking of the requirements of the act, he said: _ 

This . clause ‘about the public. and private lands does not, as the new draft. 
assumes, provide a way. for the. lands of, the project, sharing in stored and 
pumped waters. It merely gives. the. Secretary a guide or.yard stick for: deter- 


mining: how: many ‘acres’ of private’ ‘and: ‘public land: to :take into: the. project... All : 
the lands’ are to pay the same price -and all are to ‘have the. same rights in. what 


.. the mouey: provides. The. Whites, are. inyited to. the table to share. ‘the meal. - 


with the Indians. The Secretary is directed. not to invite SO many. as to diminish 


3 the supply. of food necessary for the Indians. When once at the table they alk 
share. alike, and it is the. realization. of. that. fact which prompted the admonition aS 


not’ to. invite: too Many. It’ is not. at all a case of. ee uene that the Indians 
be fed first: and then. that the leavings be een to others. . 4 





4% Sée File No. 4038-16 San Carlos 013, Part 20. 
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“While Tencedelin never naonemented directly 0 on ie fhe Sareserah: 


: - 0 on. page. 4 of the Landowners’ Agreement relating to the use of. under- fa. 5 


ground. waters and wells “in or. upon Indian lands” embraced in the. 

San Carlos project, he did make various comments on drafts of the 

_ Repayment Contract’ which’ also serve ‘to’ illuminate the meaning’ of — 

this paragraph of the Landowners’ Agreement. | Thus, he made state- 
ments which serve to explain the shift from the adj ective “all? in ‘the 
_ first” paragraph to the adjective “such” in the third paragraph on 

page 4 of the. Landowners’ Agreement. In a letter dated. November : 
16, 1929, from him to the Commissioner of Indian Affairs," he com- — 


vaentad that “the Indian side of the proj ject is not defined as to lands, — 


~ canals, or other structures, or otherwise,” but added: “We do know, © 
however, what the White lands of the Project consist of at the present © 
time.” “Thus, too, in a memorandum dated July 17, 1930, commenting 
on a draft of the Repayment Contract dated J ini sib 1930, 18 he made 
E comments which serve to explain the clause in the third paragraph. 
on page 4 of the Landowners’ Agreement, which provides for the 
‘use of Indian underground waters and wells “insofar as shall be per- — 
mitted by law and insofar as the Secretary of thé Interior shall deem 
proper.” This draft of the Repayment Contract then contained a 
clause on page 7 under the heading “Project Works” which provided 
that “the irrigation works, consisting of dams, canals, and other struc- 
tures on or serving the Gila River Indian Reservation to the extent 
that they may be devoted, by agreement: between the parties hereto,!® 
-and-in accordance with ren to the said Project * * *,” should Ba, ? 


included in the project works, ‘Truesdell’s comment, on ‘this provasion ak 


was as follows: : 


“The: foregoing ‘provision is’ meant to: take care of- ene sitaation which, exists ; 
by reason of the Indian part of the Project. not as yet. being defined. It is; 
realized that irrigation ‘structures exist upon the reservation and that to a Ccer- 
tain extent they will be relied upon to ‘serve with water the Indian lands which. 
are to be included in: the: Project... These. structures are.already owned by the. 
- United States SO it is not necessary, as it, is with regard to similar. things. ‘owned 


by private persons, to obtain conveyances. It is’ thought, ‘however,. that. the. . 


whole’ “Project, including: the ‘Indian: lands: and Indian structures, should be. a. 


thing” defined © in so far as that is feasible. We. contemplate therefore that. 


through an ‘order of the Secretary of ‘the Interior. made under existing legisla- 4y 


a | tion, or if: that is ‘insufficient. under : new ‘I¢gislation, the proper Indian Structures | 
“3 will’ ‘be™ ‘devoted to ‘the Project: and held. as nearly as may be as are the San_ 


Baek fe Carlos ‘Reservoir, the Ashurst-Hayden Dam and ‘the canals on. the White Part = 


= ve of the Project, for the Project benefit. 


| “alta is: my opinion; therefore, ‘that, ae ‘Pima. priate dagen. “Gs : | 
7 the. Gila River Indian Reservation aly not: drill arid’ operate itrigas ‘ 


Pte Sée File. No. 4038-1916 San Carlos 013, Part 14, ce 8 " “i oe Bnet we eat nate 
ae ‘See File No. 4038-1916 San Carlos 013; Part 17. ae 3 a re fe 
1 One OF these epics was, of course, the Secretary of the Interior. : | 
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7 tion cous on lands of ‘the reservation which are included i In ave San 

Carlos Indian irrigation proj ject. | | | 

; Wrasse J. pues, yA 
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Oil ani Gas Lease—Accretion—Boundary of Indian Reservation. 


. Title to land formed by accretion to public land which extends across the 
_ former bed of a river to the record position of land disposed of when it was 
on.the opposite bank vests in the United States and as public land is there e- 
_after subject to disposition under the Mineral Leasing Act. | | 

Where the boundary of an Indian reservation is stated to be the. middle ‘of. | 


the channel of a river, the boundary shifts with the middle of the channel. — 


Where land which was originally within the boundaries of an Indian reserva- 

tion has been eroded away by the current of a river which was the boundary 
of the reservation, and, after being submerged, has reappeared as fast land 
| rc to the opposite bank, the land is no longer within the reservation. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


dein J. Keyser has appealed to the Secretary of the Interior fron 
two decisions, the first dated May 11, 1953, by the Assistant Director 


a OE the Bureau of Land Management; mad the second dated May - 
18, 1953, by the Administrator (now the Director) of the Bureau of — 


Tard Management, each of which modified the action of the manager 
of the Billings land office, rejecting completely an offer by Keyser to. 
lease certain lands in Montana for oil and gas. The Assistant Direc- | 
tor and the Administrator allowed leasing of parts of the lands applied — 


for and permitted Keyser to amend his offers to include the land — 


deemed available for leasing. The appellant. ‘contends that all of 
the lands covered by his offers are subj ect to leasing under nhs Mineral 7 
Leasing Act. (300.8. C., 1952 ed., sec. 226.) . : | 
To facilitate an. understanding of this case, the. physical ick 
involved in this appeal may be generalized as follows: A tract of land 
on the east bank of a navigable river is surveyed as lot X and 
is patented - or reserved. - Subsequently, the river shifts gradually. 
eastward, eroding away. part of lot X: At the same time, land is — 
| gradually added by accretion,to the west bank of the river across from 
dot &. Ultimately the river shifts so far eastward. that the accreted 
_. land occupies not: only what was the bed of the river at.the time lot. xX 
‘was surveyed but also-a portion of the area which had ‘been included in » 
the surveyed boundaries of lot X.\ In other ‘words, the accreted land: 
has’ invaded: the record: — of, lot p. Ca Att this pee an. oil ane = 
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: , ‘within the record iodine of lot x, . = 
; Specifically, Mr. Keyser’s first application; ¥ Mostand 037 54, poner 


= SAamds situated on the south bank of the Missouri River. “The offer to | ‘ 3 
eee lease described the land by metes and. bounds as: ‘unsurveyed land . 
_ attached by: accretion to lot 1, sec. 23, T. 27 N., R. 50 E. » P.M. , Montana. 


The plat of a dependent: resurvey of T. oT N,, R. 50 E. , accepted — 


September 9, 1948, shows that the Missouri River. apparently: has 


ee moved north. and east by. a gradual process of erosion of the north — :- 
bank and accretion’to the south bank... The area described by metes 


and bounds in the lease offer seems to be an accretion to lot 1. s6c;,23,. 


at on. the. south bank of the river in its original position, and the area, ; | . ; Z 
~ invades the. record Position for lots 1 and’3 and the EYSEY,Swy, tase 


— ; sec. 14, and lot 5, sec. 23, which were originally situated on the north < — 
oo bank. Lot 3, sec. 14, 1s covered: by a patented Indian allotment. and lot 
and the Ey,SE,SWwi, sec. 14, and lot 5, sec. 28, are covered by a 


- withdrawal made by departmental order of September 19, 1984 (54. 
> [.D. 559), which withdrew all undisposed-of lands lying within the 
former Fort Peck Indian Reservation until permanent restoration 
of the lands to tribal ownership, as authorized. by section 3.0f. the. act | 
of June 18, 1934: (48-Stat. 984), could be | given consideration. .. ” 
. The ‘Assistant: Director held that Keyser was entitled toa lease for 
| only the land lying in the former bed of the river, that 1s, the accreted ~ 
Sree between lot 1, sec. 28, and the record position ei lot 1,.-lot. 
3, ELS EY,SWi,, sec. 14, and lot 5, sec. .23, but. not. for land. ie 
hed reappeared within a2 portion of the. record, position. of the latter 2: 
“group. ..° | | 
. The second application. Montana 037 95, covers land sated on the 
“west bank of the Yellowstone River and deseribed by metes and bounds - 


ary unsurveyed land, the land: adjeining lots 10, 11, 12, 18, sec. 5,:‘T. 14°. 


N., R..55 E., P. M., Montana... It appears that ihe land applied for. | 
: ae added S ie lots by accretion: and in part invades the record. 


— position of lots 6 and. 9 on the east. bank of. the river, according to the. 


7 original survey. of September By 1883, Lots 6-and 9 were: ‘Patented oe 
to. the Northern Pacific Railgoad’ Company. on: May 26, 1896. : Hye 


‘The: Administrator: held: that “Keyser” could: have. ae lease. only, ‘for. sa 


a e that portion. of the land applied. which. accreted. to. lots 10, 11,12 and : S : en, 
ee 1B. but. which is not in: the. present bed of the river or. within the record, ee 
eae positions. ‘of, lots. 6 and § 9, according to the lat. of SUEY. approved .. Ae. * 


oe i September. 5, 1888... oe 
_- Both. of. the sipcinions 5 were: bested ¢ on nthe, pont that “the ‘Depart. ee Bea 


— ; ' ment. has. held: that: resort: should. not. be. had.to’ nice distinctions. OP 
ioe: technicalities 4 in. order:to: make. two. disposals: of, the,same area, mean-. 
re ng. that as, ae a matter. of, polly, no > claim ‘to: aceretion, should: be made: a 
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oa extends into previously patented areas.’ This statement was 
based upon a letter dated October 9, 1926, M-11903, from the First- _ 
Assistant Secretary to the Connmicaner General Land Office ; eee; 
also, 2, M. Stricker et al., 50 L. D. 857, 858 (1924). | 

The generally stated and Kecaptad rule concerning the rights of 
original riparian owners to accretion is that a person whose land is 
bounded..by a stream of water which changes its course gradually by _ 
alluvial formations shall still hold the same boundary, including the 
accumulated, soil. Arkansas v. Tennessee, 246 U. 8. 158 (1918) ; | 
Nebraska v. Fowa, 143 U. S. 359 (1892); Towl et al. v. Kelly and 
Blankenship, 54 I. D. 455, 458 (1934). Montana has adopted the 
common-law rule by statute. Revised Codes of Montana, 1947, An- 
notated, sec. 67-1302; Bode v. Rothwite, 199 Pac. 688 (Mont. 1921): 

Although the common lie rule is easily applied where the land 
formed by accretion is relatively small in area, changes in the location | 
of the river banks caused by accretion can be dramatic. Such changes | 
_have given the courts considerable difficulty. However, there appears 
to be a substantial unanimity of opinion where, as in the situation 
presented by these appeals, the land of one original riparian owner is 
increased“ by accretion until it extends across the former bed of the 
river and covers land which was originally on the other side of the 
river and owned by the other person. A leading textbook writer has 
stated: : 


In case the river shifts its position so..as to submerge land on one shore, the 
question is one of boundary * oe a A In the course of time the river, although 
the changes. are gradual . and imperceptible. when they are taking place, may 
be so ‘extensive that the accretions from one side may cover a spot which formerly 
was on the other side of the stream. In such cases, so long as the gradual and 
imperceptible character of the change is maintained, the river will still remain 
the boundary, and the owner of the shore to which the accretion attach will gain 
title to land formerly belonging to the opposite owner. [3 Farnham, Waters and 
Water Rights, 1904 ed., sec. 848.]. 


‘This view: appears to have: been: followed ee all ‘ns courts which... 
. havve'considered the same problem.t x, 
--- The'Bureau ‘decisions followed this rule only up to the point where _ 
o ine land added-to one bank by accretion begins to restore, as fast land, 

land which formerly was on the opposite shore and which had been es 


- capers of in its former location. - : oe 
In the absence of. strong considerations requiring anotlige conclu. - 


gion, it would seem that. the Department should follow the general i: 


“a Welles ¥. Bailey: 10 Atl. 865 (Conn.; 1887)"; Naylor v. ‘Cow, 21 8. W. 589 (Mo., 1892); | 


“a Morrow v. Mutz; 140 N. W. 896 (Iowa, 1918) ; ; Sehroeder v. _ Freeland, 89 F. Supp. 169. 


(DD. C.D. ‘Nebr., Omaha Div., , 1950), dismissed for want of jurisdiction, 188 F.2d 517 (8th — 


| Cir. 1951) ; : Kimble - ve Willey; : 98. FF: ‘Supp. “730 - (DY Cc. BE. D. Ark., ee rev'd on monet 
grounds, 198 F. 2d 813 (8th Cir. mre . = ; 
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a, ex: rule. Apparently the only eens to. vadoping the general view is. Soe he 
.. + the First Assistant Secretary’ S letter of October 9, 1926, supra. 


That letter was concerned with the proper method of. surveying. 


-— -Jand which had formed in the former bed of the Mississippi. between | 


_ the Mississippi. shore and the eastern edge of Glasscock’s Island, — 
- Louisiana. . While there. still was a channel, the river had washed * 
away part of the eastern shore of the island. It appears that accretion. 


from the Mississippi shore advanced across the old channel and oc 
cupied part of what had been the eastern. shore of the island and that | 


later the entire former channel was abandoned by the river and be-_ 


sa came fast land. The issue was whether what had formerly been the 


eastern shore of the island should remain with the original patentees | 


. of the island or pass to the Government. as the owner of the riparian 
land in Mississippi to which the accretions had attached. ‘The First = 


7 2 Assistant Secretary was of the opinion that— 


aia Tad Certainly this. does not present a. case where the aeceeiné of title by 


“3: aceretion should prevail over ‘the. doctrine of title by reappearant e of submerged - 


areas. There is now. no. stream involved. in. that: area and. therefore the right ae 


- “She follow the water, which is the only. foundation for. invading an adverse title, see, | 
a harsh rule at best, does not: exist: under. the conditions here shown. * oe 


. Aside from any other. considerations, the appeal now under disous- a 
sion involves situations in which there is a river and where the right — 


| to follow the water exists. This factor is ‘sufficient to differentiate: es : 
‘this case from the Glasscock Island matter. This case, i se 


: f alls squarely: within. the generally accepted : rule set forth above. 


Although this particular point has not been passed upon by: the 


ae ; Montana courts, the general rule set forth above i is so well established . ee 
- oo that it may be taken: as the common law,. and therefore: as.the law of 


= Montana. - Be Fordham. v. - Northern oe Fig. t Co., aks Pac. 1040. ee 
: (Mont., 1904). . es : 
_ Therefore, as. 4. Mon ain 0379 95, -the land: which: ne fonined Be as 


| accretion within the record position of lots 6 and 9 is public land of 


the United States and is subject to — under oe terms of the . tue 
ie Mineral Leasing Act. ee 
“The conclusions reached shores are equally applicable t to > the land. ae 

| _ for which’ the appellant was: denied a lease in Montana 037. Ba. a 


«As has been stated: above, this lease offer involves lands: which aes J 


a “at one time within the former Fort Peck Indian Reservation estab: a 
— lished-in 1888.. ‘Fhe act of May 30,1908. (85 Stat. 558), opened up 


ee a to seman hoor and: other. :dispesition lands i in. ‘the: ‘reservation i 


(SB oe, 2 Compare. ‘Tow! ‘et ah ¥. Ket end. ‘Blanbenshins Ba I D. “455, 462 894) Madison » vo 7 rd 


ee Basaart, 59.1. D. 415, 428, (1987) j Earle I. Miller, 60 TL ‘Ds 387. (1849). agement aga 
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| purposes, ‘the Government, taking over the lands only as trustee for 
the Indians (54 I. D. 559, 560). On September 19, 1934, the undis- _ 
posed-of lands in the reservation were temporarily ai ene nn 
disposal of any kind, including leasing under the Mineral Leasing 


_. Act (id.).. Edward M. Bonn, “A-26523 Decanter 11, a This 


withdrawal is still in effect.3 

The situation, therefore, was that on one side of the river public 
land was held by the United States in complete ownership. subject to 
disposal under the general-land laws. On the other side was land 
the equitable title to which was in the Indians while the legal title 
7 only remained in the United States. Therefore, although the legal 
_ title was in the United States in either event, the consequences of ana” 

being in or out of the reservation were markedly different. The 
_ boundary of the reservation was the “middle of the main channel of 
the Missouri River * * *.” (25 Stat..118, 116.) As the Bupreme | 
Court said in Arkansas v. Tcameaeee: | 
- * * *® Tt is settled beyond the possibility of dispute that note running 
streams are the boundaries between States, the same rule applies as between 
private proprietors, namely, that when the bed and channel are changed by the 


natural and gradual process known as erosion and accretion, the boundary fol- 
lows the varying courses of the stream, * * *, [246 U. 8. 158, 178. ] 


- Thus the boundary of the reservation changed as the river changed i its — 


 course.* | 


Upon the formation of land added by accretion to the public rere 
on the opposite bank within the original limits of the reservation, the 
_ title to the accreted lands passed to the United States as the owner of 
_the riparian land free from any claims or restrictions ee to it 
as reservation land. : , 
Similarly, the United States has regained (seal and sqttiablet ile | 
to lot 3 on the north bank of the river which had been covered by a 
- patented Indian allotment. a 
_ Therefore, the land in question. in. ‘both appnesGonas is now eT | 
land of the United States subj ect, to: meposuon under oS terms. a the. ; 
Mineral Leasing Act.:. . : 
Accordingly, ay, to the ae delegated. to a Solicitor | 
by the Secretary of the Interior (sec..28, Order No. 2509, as revised; _ 


17 F. R. 6794) , so-much of the decisions of the Administrator and. the — . 


oo Assistant Director which. rejected in: part Mr. Keyser’s applications; a | 


1 4 Lands in the reservation are " subject to ieagine for oil and gas pursuant to the act of 7 
“May 11,1938 (25 U. S. C., 1952 ed., sec. 396a et seq.). . 


- 4This rule was recognized by the Department as controlling | the edna of an. ‘Indian : 


7 Reservation bounded. by. the “medial ‘line’ of the ‘Canadian River.” | Harle -T. ‘Miller, — 


60.1; D: BBT; ge See, - Blgor United daaeta Ve lower. et al., 108: Fy ad: 298° a Cir. oe 


pn ‘sistent herewith. 
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are. reversed). and. the case Is remanded for. further proceedings ¢ con~ 


Wri ie Burke, | 
pene Solicitor. 


_ ETHEL 7, ‘MORGAN _ 
‘KATHERINE. an MEAGHER | 


| a A-26962, - 3 "Decided May 25, 1955 


: Noncompetitive Oil and Ges. Lease — Preference. Right — Cancellation. of - 

Lease. oe oe ee ee ee ee ei Be 

| Where the surface of a. | desert-land entry held lay an sueeymial who is ‘entitled ce 
toa preference right’ under section 20 of the Mineral. Leasing Act’ is: taken. 
as a perpetual easement pursuant: to a condemnation suit, the entryman 
does not thereby lose his preference right. . / . 

"Where an oil and gas lease was issued to an applicant: oie had not: complied | 
with the regulations relating to notice. to possible section 20 preference- 
right claimants and: the: preference right claimant timely asserts her pret- 
erence right, bas lease: must ‘We canceled as } to the Jands puliee to the pref- 
erence right. . 25 : te | : 


APPEAL FROM THE BUREAU OF LAND, MANAGEMENT 


Ethel il be Morgan has appealed to the Secretary of the intrey ieonk | 
a decision of the Associate Director of the Bureau of Land Manage- 
‘ment dated September | 14, 1953, which reversed the action of the man- - 
ager of the Salt Lake. City land office. dismissing a protest filed by 
Katherine T. Meagher against the issuance of noncompetitive: oil and — 
gas lease, Utah 04260, to Mrs. Mongar. as 3 to certain land, and held. |, the 
lease for: cancellation i in part. 


-. The land involved in the appeal consists of £76. 6. 65a acres cof the 320-aere oe 
a desert lavid entry (Vernal 05807), comprising the S14NEY, SIANWI,, ak 
SW, sec. 28, T. 7S., R. 290 B.S. L. M,, Utah, patented: to Mrs. ie 
_ Meagher on ‘December. 12, 1922, with a reservation. of the oil and gas. 
to the United. States, pursuant: to the act-of J uly. 1%, 1914 (30. U. SC. 
- 1952 ed., ‘sec. ‘121 et: seg.).! Mrs. -Meagher’s entry: was: made. on: Sep- ean 
. tember’ 9, 1914, ‘and: on ‘F ebruary 2, ‘1917; the land'in fb cf S33 R: 20° E;, : en a 


S. L: M, owas’ classified, as valuable for petroleum and. diiogen, 





~The’ ‘Amodiate Director’ held: that: Mrs. ‘Meagher | was’ ‘entitled to bovals Py 


te preference: right: for a lease to.these-76,65 acres. pursuant. ‘to'section - 


80. of the Mineral. Tegan A Act + (80.0 U. 8. Gy 1952 2.ed., Sec. ° FED) cout Bos A 
. _ provides, i in, part: : ae 


In, the. case of Jands. bona ‘fae’ entered. as ‘agricultural, and: not. t calitianaen eee 


es classified : as: niineral. at. ‘the: time of entry ee the entryman’ or “patentee,” 


or assigns, where assignment. was, ‘made, prior to January 1, 1918, if the ‘entry 7 "s 


c. hag, -been patenued with the mineral | right reserved, shall be entitled to. a a eee | 
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erence. alent. to a permis and to a lease, as herein provided, in ease of dis- 


Sa 


covery ae ae aS 


Mrs. Meagher was ieabal an oil and gas lease (Utah 08048), ef-— 
fective Deen bee 1, 1952, for the remaining 240 acres in n her entry upon 7 
the basis of her pr precenca right. a | 

Mrs. Morgan contends that Mors, Meagher transferred her interest 
in the 76.65 acres prior to the date of Mrs. Morgan’s application for 
a lease and consequently had lost her preference right. The allega- 
tion that Mrs. Meagher had eee her interest is based pon the | 
. following facts: — | 

On March 15, 1948, the Fourth I udicial District Court of the State | 


of Utah, in a eile Bioaeus against Mrs. Meagher by the Ouray Park. 


Irrigation Company, entered an order and decree in condemnation, 
which held “that the plameur: take and acquire and have for its use 
[the 16.65 acres | es 


It is further ordered and adjudged that the parcels of land above described 
be and they are hereby condemned for the following uses and purposes, to wit: 
for the construction of a storage reservoir for the storage of irrigation water to 
be used for beneficial purposes by the plaintiff together with the construction 
of an outlet for said reservoir from the body of said reservoir rer across, and 
through the land above described. 


This condemnation suit was brought pursuant to a ‘Utah statute 
(Utah. Code Anno. 1943, sec. 104-61-1) 1 which authorized. condem- 
nation proceedings for iiestion reservoirs and ditches. The Utah — 
Code also stated the rights and estates that may be taken by condem- 
nation, as follows: | . | e | 

The following is a classification of the estates and rights in lands subject to 
be taken for public use: 
(1) A fee simple, ee = for * * * reservoirs and. dams and perma- 
nent flooding * * *; provided that where surface ground is underlaid 
> with minerals, coal or other deposits sufficiently valuable to justify extrac- 
tion; only a perpetual easement may be ake over the surface ground over 
‘such deposits. | | 
_ (2) An easement, when taken for any other. use, - 


(Utah Code Anno., 1943, sec. 104-61-2. )? 


According to a portion of the transcript of the sidicnnation pro-- 
ceedings, submitted by Mrs. Meagher on her appeal to the Director 
of the Bureau of Land Management, the court and the parties agreed 


Muar that all mineral rights were to be reserved to the defendant. 


_ Therefore, pursuant to the proviso of the Utah statute, the i irriga~ 
~ tion. company took not a. fee simple but only a Epenponual easement over 


1 Now Utah Code Anno., 1958, sees, 78-84-1. . 
2 Now. Utah Code Anno., 1953, secs. 78-34—2, 
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ee the eitetets ground. Mrs. Meagher feranine’ possessed: of he fee and, ; 7 


as the entrywoman still holding the fee, retained her preference right 


to an oil and gas lease. : 
The pertinent regulation provides: : i 
Any offeror for a lease to lands owned, entered or settled upon as stated above 
must notify the person entitled to a preference right of the filing of the offer. and. 
of the latter’s preference right for 30 days after notice to apply for a lease. If. 
the party. entitled to a preference right files a proper offer within the 30-day 
period, he will be awarded a lease; but if he fails to do so, his rights will be 
- considered to have terminated. [43 CFR, 1952 Supp., 192.70 (b).] : 
Mrs. Morgan did not comply with this regulation and thus Mrs. 
Meagher was deprived of the preference right granted her by section. 
29, An oil and gas lease issued to other than a person having a pref- 
-erencé right to it, who timely asserts it, must be canceled. D. A aller, — 


. A-26768 (November 12, 1958) ; ee Gas & Ou Corporation, 61 


‘I. D. 85 (1952). 2 
Therefore, pursuant to the authority delegated t to the Solicitor . or 
_ the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
BF. R. 67 94), the decision of the Associate Director of the Bureau of 
- Land Management i 18 affirmed. | | oer 
| Wrrsase J. ee - 
~ hating Solicitor. 


. fs , STATE OF CALIFORNIA - 
AR6rTt » =. | Decided June 1, 1954 


| - | State Indemnity Sclection—Classification—Small-Tract Appiioations. 


- Land which is withdrawn from entry by ‘Executive Order No. 6910 [Nov. 26, . 
1934] is subject to indemnity selection by a State only if the land. is classified. ee. 
by the Secretary of the Interior as available for such disposition. | ; ae 

Where small-tract applications have been filed for land 8% years. before a 
‘State selection is filed for the same land and the land is suitable for small- 
tract development, it is proper to classify the land for small-tract disposition | 
despite the pendency of the State’s application. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


In October and N ovember 1946, several applications, including those 
| listed below, were filed for eases under the Small-Tract Act. (43 
U. S..C., 1952 ed., sec. 682a) on lots 8 and 4, sec. 94, T..3 S., R.3E,, | 
S.B. M, California. The land applied.for is 6 miles. northwest of . 
; Palm Springs and about 95 miles east of Los Ang eles. | ? 


1 1 Los: Angeles 064785, filed on October 29, 1946, py Rodney. Cc: rages for: the Wi of lot ‘4, 
. Los Angeles 064786, filed on October 29, 1946, by Rae A. Wheeler for the BY of lot. 3. 


lot 3. 


Los peer 065089, filed on sovember. 18, 1946, ae ates H.. “Trayer for the we of uae 


384) | STATE OF CALIFORNIA | — 335 
June 1, 1954 

A report dated June » 6, 1949, of a field examination of di land indi- 
cates that its proximity to Palm Springs makes it desirable for small- 
tract development, but that the portion of lot 4 lying north and east 
of State Highway 111, which divides lot 4, is in the Whitewater River 
wash area and unsuitable for small-tract development. It appears 
further that the land is located in an area near which it is anticipated. 
that a cement plant will be built; that the area is zoned for unrestricted 
industria] use; that a power line and telephone line parallel the high- 
way; and that electricity and telephone services are available for the 
area. The report of June 6, 1949, found that lot 3 and the portion of 
lot 4 lying south and west of State Highway 111, were suitable for 
development as business sites under the Small-Tract Act, and recom- 
mended their classification for that use. | 

On April 26, 1950, after the ieeenmenistn ee small-tract classifi- 
cation of this daa had been made, but before a small-tract classifi- — 
cation order was issued, the State of California filed an indemnity 
school-land selection (48 U.S. C., 1952 ed., sec. 851) for the lots 3 and 
4 in behalf of Harold L. Pierce. The application was accompanied 
by Mr. Pierce’s petition for classification of the land under section 7 
of the Taylor Grazing Act (48 U.S. C., 1952 ed., sec 815f). The peti- 


_ tion stated that the land was valuable for a desert house only, and was 


accompanied by a nonmineral, nonsaline affidavit dated April 17, 1950, 
by Mr. Pierce, which stated, inter alia, that to the affiant’s knowledge, 
there was no “placer, cement, gravel, phosphate, or other valuable 
mineral deposit” on the land; that “no portion of said land is claimed 
for mining purposes ;’ > and that the land is “essentially nonmineral i in. 
character. me 

Ina decision of August 6, 1952, the Director of the Bureau of Land. 
Management rejected the State’ S application for lot 8 and the portion 

of lot 4 lying south and west of the highway on the ground that the 

lands are suitable for small-tract development and are classified as 


2It appears that on March 8, 1949, Mr. Pierce filed for recording a notice of location 
of a placer mining claim on lots 3 and 4 for all rock, sand, gravel and clays. <A report 
of a field examination dated July 26, 1950, states that a discovery of valuable mineral 
deposits was not made. Thereafter, on September 15, 1950, a notice of adverse proceedings 
against the claim issued. In a letter of October 4, 1950, to the State Lands Commission, 
Mr. Pierce wrote, in part, as follows: 


“7 ‘hereby agree to the release of my claims to mineral rights that I have developed 
on the above mentioned claim and land to the U. 8. Department of Interior, as the 
present conditions do not warrant the commercial development of the sand, clay and 
gravel * * *,” 


Mr. Pierce conditioned this “pelease” on his receiving a preference right to purchase the 
Jand from the State of California if it acquired title.to the.land. The Regional Admin- 
istrator, Region II, held that the above-quoted portion. of Mr. Pierce’ s letter of October 
4, 1950, constituted a waiver of any rights: to the > mining: location;.and the contest in- 
volving the claim was considered to be: closed. 

The validity of Mr, Pierce’s mining claim and the effect. of his release and ‘affidavit of 
April 17, 1950, are not before the Department i in this proceeding. 
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rs hme sites | pander the Graal: Tract es The State of Calitoriia a 
and Mr. Pierce have appealed to the Secretary of une Interior from 


| the Director’s decision. 8 


a On appeal, it is ‘asserted. Pint. the. land is not suited a. Sag “= 
> sites under the Small-Tract Act, and that the allowance of the ‘State’s aa? 
application would result in the mining of gravel and clay deposits Tor? .~ 


which the land is valuable. However, information i in the record. indi- 


ee _ cates that the land is nonmineral in character. Moreover, the State’s oe 


. applicant stated in his petition for classification that ihe. land had 
— Special value for a desert house only, and-stated further, in his non- | | 

mineral affidavit, that, to his knowledge, the land contained no valu- 

able mineral deposit. A. review of the record fully substantiates the — 


a classification of lot 3 and the portion of lot 4 lying south and west of o 


i the highway for business sites under the Small-Tract Act. 


Lot 3 and the portion of lot: 4 lying south and: west of. chs highway me 


oem classified for small-tract disposition on August 6, 1952, after the 7 
_ State filed its indemnity selection for the. land. The small- tract appli- . ee 


cants were not entitled to the land as a result of filing applications 


therefor (George T. Aldridge. et al., A-26805. (February 8, 1954) ), and o . 7 
they had no right to the land. les the State’s selection was filed. In. ae 
~ State of Colifornta, A-25855 (August 14, 1950), the Department held _ a 


that: the classification of land as ‘suitable. for disposition under the. = 


‘Small-Tract: Act is not sufficient, standing. alone, to warrant.the rejec- : 


tion of an indemnity. selection on the land by a State. It was not 
stated in the decision whether any small-tract applications for the . 


land had been filed before the State selection was filed. The Depart- .- 
ment has also held that a State school indemnity selection should be. _ 
given preference over a public-sale application,‘ over a homestead- 
entry classifications and over public-sale classification. ° A State selec- | 

. tion under the Morrill Act was preferred over classification for dispo- 


_ ‘sition under the. Small- Tract Act, 7 and a State selection of lands for : | a 


= internal improvement, was given preference over a recommended clas- | 
sification for small-tract disposition.* 7 


_ The reason given in. these decisions for giving. asec to sélbo- iP ae oe 
e352 tions by States is that the United States is obligated to fulfill certain. 
statutory land grants to the States, and that if ‘land may be properly 

= classified for State selection pursuant ¢ to such statutory grants, a State — 


“8 In a letter in. support of: ihe appeal, Mr. Pierce nei? hati favorable aedion be Ais a 


oo. his request to purchase lots 1, 2, and 7, which are situated near the land covered by this. . a 
_» . application. The decision on this appeal relates ay to the lands included in ‘State . 
oo indemnity. selection, Los Angeles 083029. - pe Ae . 


* State of California, A-25971 (March 6, 1951). ee 

.. 8 State of California, Joseph L. Freeman, “Sr., A-26255, (aly 25. , 1982). 
+8 State of California, A-25744.(J anuary 18, 1900), 

--? State of Nevada, A-25832 (May 12,1950). . 

- ae State of. Nevada, , A-26745 ay 20, og 
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| elescan should ordinarily be preferred over disposition of the land to 

private persons, all else being regular. 

“It does not appear in any of the decisions cited above involving 
-small-tract applications that such applications were filed prior to the 
filing of the-State selection. In the instant case, the fact that the - 
small-tract applicants applied for the land approximately 314 years 
before the State selection was filed, and the fact’ that the classification 
of the land pursuant to the small-tract applications was delayed chiefly 
because the validity of the conflicting mining claim ° was, as a matter 
of proper administrative practice, determined before the land was 
classified, outweigh the reason for ordinarily giving preference to the 

State’s selection insofar as it conflicts with the small-tract appuce 
tions. | : 

In the circumstances of this case, the decision one the State 
selection for lot 8 and the portion of lot 4 lying south and west of 
the highway is proper. The decision of the Director of the Bureau 
of Land, Management : 18 affirmed. | 3 | 
7 ORME age 
Assistant Secretary. 


BARBARA M. SMOOT 
A-26855 2 Decided Jn une QT, 1954 


Rules of Practice—Appeals, 


An appeal to the Secretary of the Interior from a decision of the Director of 


the Bureau of Land Management will be dismissed where notice of appeal 


is not filed within 30 days from service upon the appellant of the decision 
from which an appeal is taken. | 

Where several applicants are waiting to file spplications: when a land office 
opens for business and, because only one clerk is on duty, the applications 
are actually received one after the other, the epEneutions will be deemed to 
have -been. SUM NeneOUStY, filed. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


‘Barbara M. Smoot has appealed to the Secretary of the Interior — 
- from a decision of January 2, 1958, by the Associate Director of the 
- Bureau of Land Management which affirmed a decision of the acting 
manager of the Land and Survey Office, Salt Lake City, holding that 
‘conflicting oi] and gas lease applications, Utah 06604, 06605, 06606, 
were submitted simultaneously to the Land and Survey Office and that 
a drawing would be held to determine the priority to be gen the 
respective applications to lease the land. 


; z See.note 2, supra. 
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a ‘The final paragraph. of ihe Adsociate Director’ S ies oon nitowad ; 
the right. of appeal and stated: “If an appeal is filed it must be in 


accordance with the regulations contained in the enclosed copy.of — 
circular 1818.” Circular 1818 contains a reprint of departmental 


regulations (43 - CF R, 1952 Supp. . 221.75 and 221.76) governing the _ 
procedure to be followed in filing appeals to the perry, © of the 


ot Interior. 43 CF R 221. 75 provides, i in part: 


(a) An aggrieved person. desiring to appeal io. the Secretary. of the echelon : 
fioni a decision rendered by the Director of the Bureau. of Land. ‘Management Bo 


must, within 30 days from. the date of the service upon such person. or his © 


authorized representative of notice of the Director’s decision, file. a notice of 


appeal with the Director, Bur eau. of Land eres ‘Department of the 


| : Interior, Washington 25, D. C. 


Note  # . ea * a, ee a ® 
(a). An appeal shall be subject to summary dismissal for failure to. comply , 


—_ with any of the requirements prescribed in this section. 


A registry return receipt card in the record indicates that the appellant 
received.a copy of the Associate Director’s decision on J anuary 6, 
1953. Thus, notice of appeal to the Secretary from this decision.was 
required: to be filed not later than February 5. The notice of appeal 
in this case was filed on February 6. Appeals filed only a day late 
have been consistently dismissed. 7 ed C. M athews, A-26928 (Jan- 
uary 6, 1954); Bonelli Cattle Company, A-26709 (Fane 18, 1953). 
-In bscondance with these decisions, the appeal mn this case must be 
dismissed. : > 

Even if there were no ‘<e defect in the appeal, the Associate | 
Director’s decision would not be modified. 

- It appears that on April 7, 1952, three persons were waiting to file 
the applications under consideration when the Land and Survey Office 
was opened for business at 9: 30.a. m.; that the applications had already 
been prepared for filing at that tines that one of the persons had 
arrived before the other two, stood in a queue ahead of the other two, 
and entered the office ahead ‘af the other two; that as there was only 
one clerk to receive applications, the apelicien of the person who 
first entered the office was received by the clerk first ; and that an inter- 

val of several minutes elapsed between the time when: the first and. 
the last of these applications were accepted and. stamped, ~All three | 


applications were. accepted as. simultaneous filings and. stamped as _s 


having been received.at 9 : 30 a.m. » April q; OBE. Each of the applica- 
tions covered the same land. e 
Section 17 of the Mineral Gee Act, as semenaed: (30 U.S. ron om 
1952 ed., sec. 926), gives to the “person first. making application” ae, 7 
“is qualified to hold : a lease the right, to a pnCneo Desuve lease i if ne ee 


“aga7y “BARBARA, M. SMOOT 839. 
| ar | June 21, 1954 : 
- gas applied for are to be leased. Pursuant to the acting manager’s 
decision that these applications were simultaneously filed by qualified © 
applicants, a drawing was held to determine the order of priority + as 
between the conflicting ppreants, and the results of the drawing were 
announced in a manager’s decision of October 15, 1952.1. As a result 
of the drawing, first priority was awarded to application, Utah 06605, 
_ filed by Frances L. Neely; second, to Utah 06606, filed by Daisy RB. - 
Morgan; and third to the appellant's application. | 7 
The appellant asserts that as the person who filed her cope 
was the first waiting in line for the Land and Survey Office to open 
on April 7, and that as her application was actually received and 
‘stamped by the clerk ahead of the other two applications, her applica- 
tion is entitled to priority. Thus the question raised by this appeal 
1s whether, when persons arrive at the land office before it 1s open for 
business, it is proper to treat as stmultaneously filed the applications 
of all who are waiting to file when the office opens for business.and who 
- immediately proceed.to the counter, even though the applications are 
actually received, one after the other, by the single clerk in attendance. 
‘With respect to the question of what applications shall be con- 
~ sidered as simultaneously filed, the applicable departmental ee - 
(48 CFR, 1952 Supp., 295. 8) provides in part, that— | 
ok When no. order of restoration or notice of opening is involved, the 


applications will be treated as having been filed simultaneously if they are | 
- received by a land office * * * over the counter at the same time, or are received 


- in the same mail * * *, 


-Tnasmuch as applications can be filed in a land office only when it 
is open for business (43 CFR, 1952 Supp., 192.42 (b)), it is immaterial - 
in what. order or at what foe applicants may line up at the office | 
door before opening time. If, when the door is opened, the physi¢al 
situation is such that in accordance with normal behavior and ordinary 
- courtesy one or more of the waiting applicants must necessarily enter 
before the others and arrive at the counter before the others and, if | 
because only one clerk is on duty, it is physically necessary that the 
applications be received one after the other, it seems perfectly reason- 
able to hold that the applications are received over the counter “at 
the same time” within the meaning of the regulation just quoted. To. 

_ hold otherwise would be to place a premium upon one applicant out- 
- jostling other applicants at the door and beating them | in a footrace 
to the counter. : 


~.- 1 The: departmental regulation (48 CFR, 1952 Supp. -, 191.10) governing disposition of 
- conflicting lease applications filed simultaneously provides, in part, that— 

“where applications or offers received by mail or filed. over. the counter ai the 
' - game. time are in conflict, the aad of priority of filing will be determined by public 
drawing * #* *,” 


340 _ DECISIONS, or ‘THE DEPARTMENT - oF THE INTERIOR [61 L De s = 


Therefore, Scum to’ the authority delegated to the Solicito® by 
_ the Secretary of the Interior (sec. 28, ieee ‘No. 2509, as, revised 5 
ae 17 F. R. om) the oe is dismissed. = o. 
- Cee J. a, ides. & 
, Acting Deputy Solicitor. Te. 


bot D. © ‘TONES: 
e A-26852 | oe - "Decided June 22, 195 


Pe ; Coal Lease—Assignment—Libility for Accrued Obligations. 


A requir ement that an- assignee of a coal lease pay. Ghaned: which ecarie 
due under the lease before. the lease was assigned to him is pr ‘oper. where 
the assignment recites. that the assignee desires to assume all of the obliga- 
tions of the lease and where one of the lease covenants provides that. obliga- 

tions thereunder shall extend to and be binding. upon assigns, even. though, 


'. when. the assignment was approved, the Department erroneously, stated . & 


) that the lease account was in good standing. a? oe 
-.* “APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


os 7 By. C. J ones. hag appealed to the Secretary of the Tntetior ois ee " 
a decision of April. 21, 1953, by the Assistant Dir ector of the Bureau of - 


ac , Land. Management. ‘which dismissed Mr. Jones? protest against, the a is 
- -paytnent of $141.64 made by Mr. Jones on May 22, 1951, for charges 


due under coal lease, Great Falls 082085... This lease was issued on 


May 21, 1987, to F loyd Sturgis and Ray Thiel and, as amended, covers |) 


: 81.85 acres af land in Montana. (30 U.S. C., 1959 ed., sec. 181 eye 


By an instrument dated J anuary 2, 1945, Mr. ‘Sturgis: and Mr. Thiel 7 7 aa 
ats eed. the lease to the appellant and ‘to Mr. E. B.. Porter? “A. 22) 


decision of August 30, 1945, by the Commissioner of the GeneralLand 


Office (predecessor of the Director: of the Bureau of Land Manage- oe 
ment) indicated that $108.57 was due under the lease at the time and a 


that it. would be “necessary for all money due under the lease to be | 


ae paid” before the assignment could be approved. The appellant wasa. 


: party to this decision. ‘In a recommendation of November 19, 1945, 


to the Secretary of the Interior that the assignment be approved, the: | 2 ae 
aca Commissioner of the General Land Office stated : “According tothe = 
records of this office the account under the lease is in good standing. we 


- Therea‘ter, the assignment was approved, effective J anuary 1, 1946.. 


On September. 1, 1949, an audit. by the General ‘Accounting Office ae _ 
| of the lease account disclosed that a an amount: which. nad. become. dng - *.2:- 5 


a 20n May: 20, 1951, the poeta: and Mr. Porter filea ae baperoval: an Ugasicoment. phe cee an 
. the lease: to Mr. ‘Merril, Dunbar. The assignment. has. not ‘yet been. approved. | _Mr..Porter. - 


or , and Mr. Dunbar were made parties to the Assistant Director’ Ss decision, but. did, x not appeal a ere 


* to the Secretary from the Secision: eat 


a . . a - , D.C. JONES ee: he 2 QAy 
cae pe 3 | aes June 22, 1954 | | oe oe ae 
| ane the lease betes. the assignment to the appellant was executed 
had not been paid and was still owing to the United States. The 
appellant was billed for this amount. in accordance with a statement. of a 
the auditors’ adjustments dated February 15, 1950. eG a 
It appears that on January 18, 1944, a check for $120.30 was tendered 
in behalf of Sturgis and Thiel as payment for charges due under this — 
lease and that the check was returned because of insufficient funds. A 
~ notation on the lease account indicates that the check was returned but, 
through inadvertence, the amount of the check was not added to the 
ledger column showing the balance due to the United States, as should 
have been done. Thus, the $120.30 was not included in charges due 
under this lease until after the error was discovered as a result of the 
audit. An additional amount of $21.34 was found by the audit to be 
~ the balance of unpaid royalty due under this lease since April 1, 1945, 
making a total of $141.64 for which the appellant was billed, although 
this entire amount had become due before the effective Ante of the 
assignment to the appellant. 

An assignee of a lease is not liable on account of a breach of a lease 
covenant which occurred before the assignment unless he assumes such 
liability. Tiffany, The Law of Real Property (3d ed.), sec. 181; 8 
Thompson, Commentaries on the Modern Law of keal Property, Secs. 
1416, 1424, 1425. Where, in an instrument of assignment, an assignee 
agrees to assume all of the obligations of a lessee, privity of. contract 
is established between the lessor and the assignee, and the assignee 
becomes liable for the performance of the provisions of the lease which 
the assignor promised to perform. /rosenkranz v.. Pellin, 222 P. 2d 
949 (D. Calif., 1950); Puget Mill-Co. v. Kerry, 49 P. 2d 57 (Wash., 
1935) ; Springer v. De Wolf, 62 N. E. 542 (IIl., 1901) ; Tiffany, supra, 
sec. 131, note 15; Thompson, supra, secs. 1424, 1495. Thus, an 
assignee who assumes the lease obligations of his assignor has been held 
liable for the payment of rentals due under a lease, even though the 
rentals accrued before the assignment was executed. Woodland Oil — 
Co..v. Crawford, 44 N. EB. 1098 (Ohio, 1896); The Farmers Bank v. 
The Mutual Assurance Society, 4 Leigh (Va. ) 69, 87 (1882); see | 
Fountain v. Sonera &. Boeckler ‘Lumber Co. 18 8. Ww. 1147 | 
| (Mo., 1892). | 
~~ Tn the instant: Gage, the original oe were obligated nde Saclons 
2 (c) and 2 (d) of the lease to pay: the prescribed rental and royalty — 
charges. In the. instrument of assignment from the original lessees 
to the appellant, it was stated that, “it is the desire of the Assignees 


to assume.all of the. benefits and. obligations set. forth 1 in the above — 


described Lease and! ta: ‘operate thereunder'i ‘an: the < same manner as the 
Assignors: have been operating mE _ This statement “may Prop- 
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erly i regarded ¢ as one of the conditions of the assignment. More : 
a over, section 8 of the lease provides: | eS ae | 


ce: Ttis further covenanted and agr cod that each » obligation hereunder shall extend -_ 
. . to and be binding upon, and every benefit hereot shall inure oe the * * * vassigns: | . 
me of the respective parties hereto. — es | a | 
| The provision in the assignment, “together with. section 8 of the a 
lease, makes it amply clear that the appellant: assumed all the obliga- 


tions of his assignors under the lease. And, under the cases cited, 
the appellant’s obligations included the payment of rental and royalty ae 


oa charges which: had accrued prior to the assignment. In the elrcum- a 


_ stances, the decision holding the appellant | liable for an amount which 
became due under the lease before he became a, lessee is proper. _ 

The appellant’s contention that the United States is estopped by : 
laches from asserting this claim i is without merit because the United — 
States is not subject. to the defense of laches in enforcing its rights. | 
United States v. Summerlin, 310 U.S. 414, 416 (1940). 

Although it is unfortunate that the bookkeeping error was made 
and that it was not discovered until several years after it occurred,. 
there is no legal basis for holding that the appellant is not liable for 
payment of the amount for which he has been. charged and which he 

has paid. - 
Therefore, pursuant to the authority delegated to the Selatan by 
the Secretary of the Interior (sec. 28, Order No. 2509, as.revised; 17 
F. R. 6794), the decision of the Assistant Director of the Bureau of i 


Land Management is aifirmed. - 
“Witrta J. Burke, a 
Acting Deputy Solicitor... 


APPEAL OF McCANN CONSTRUCTION COMPANY.” 


CA-204 0 Decided July 30, 1964 


Contract. Appeal Materia Shortage—Korean Contiet Timely nN otice of 
| Delays. | | 


7 Where a Government contract was entered into after Ju une 25, 1950, the begin- 


ning of the Korean conflict, ‘the resultant, delays i in the completion of the con-. | | 


2 — tract were: foreseeable and liquidated. damages. were properly assessable. 
. Where a Government contract was awarded prior to. June 25, 1950; but one 
to. proceed. was issued subsequent thereto, delays: resulting from. material - 

a _ Shortages were foreseeable, and. liquidated damages were properly assessed 
Sf there was an initial and unreasonable delay by. the contractor i in ee 

| “materials ‘or proceeding withthe project: a en : 

fe A letter by the contractor to the contracting officer ieonmine him: that. t requested ge 

. ehanges. may, require an, extension «of. time. is. a proper. notice under. article, 9 7 

of the standard form of construction contract. ee 
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ee . July 30, 1954 
ADMINISTRATIVE DECISION 


An appeal eee April 22, 1953, was filed by McCann ree - 
| Company from the prides of fact and decision of the contracting 
officer dated March 6, 1953, but not transmitted to the contractor until 
March 23, 1953, under Bureau of Reclamation Contract No. I79r—1690, 
_ denying certain requests of the contractor for additional time. The. 
contract, on U. S. Standard Form No. 23 for Government construction 
_ contracts (revised April 3, 1942), was entered into on June 9,.1950, — 


aud provided for the construction of 21 residences, office biuld ines. _ 


bunkhouse, and laboratory for Tiber Dam Government Camp, Mis- 
souri River Basin project, Montana. | 7 

This appeal concerns the construction under schedules oad 6, and 
the bunkhouse of schedule 9 of the specifications. The contractor’s © 
right to proceed with the remainder of the work was terminated and 
is not involved in this appeal. The contractor protested the deduction 
of $3,490 for liquidated damages, which is the basis of this appeal. 

The contractor commenced work on August 22, 1950, 55 days after 
~ the receipt of notice to proceed, and completed all work involved in 
this appeal on August 31, 1951. The fmal date for completion of 
schedules 5 and 6 was June 30, 1951, and the bunkhouse of schedule 9 
was June 22, 1951. The total delay amounted to 132 days. | 

The contractor’s requests for extension of time are based for the 
most part on shortages of labor. and materials resulting from the 
outbreak of hostilities in Korea. Although the contract was executed 
on June 9, 1950, notice to proceed was not given until June 28, 1950, 
which was 3 days after South Korea had been invaded and the United 
States had indicated its intention to intervene. 

The economic impact of the Korean conflict as affecting Govern- 
ment contracts has been the subject of several appeals decided by 
administrative decisions of this office. As a general rule, it has been 
held that where bid for the contract was made after June 25, 1950, 
the resultant delays were foreseeable and liquidated: damages pacer? : 
assessed: Riverman & Sons, CA-143 (December 6, 1951) ; Porcelain 
Products, Ine., CA-144 (January 16, 1952); George B. Kellar, CA-121 — 
(July 16, 4981). Also, where the bid for the contract. was made: 
shortly prior to June 25, 1950, and the contractor thereafter delayed 
_ for an unreasonable leek of time in placing orders for vital mate- 

rials, no relief from liquidated damages was given. Pacific Coast 
Engineering Company, CA-158 (August 27, 1952), (March 6, 1953, 

Supp. )3 Lakeside Bridge & Steel Co., CA-137 (Ne ovember 27, 1951). 
On the other hand, “where an cae of a contract was recéived. a 
day after the Gaia: of hostilities and the contractor thereafter 
acted. promptly and with, ae in placing) his. orders. for materials, 
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a i caeea Gane fer daly: were verted. Soh Pasifie- M one . 
7 Corporation, CA-129 (July 18, 1951). In that case, the notice of 
-. award was received on June 26, 1950, and presumably was inthemail 
at the time the conflict began. ‘Immediately upon receipt of the notice, hg 


_the contractor dispatched, by messenger, its order for steel to its _ 
“supplier. Although a delay of 48 ealeneag days subsequently devel- | 
- oped, it was held that oo assessment, of liquidated damages was not | 
7 justified. a a. Yas 
The contractor. in the present diesation, by not starting work on the. 


- Se rojenk until 55 days after the notice to procéed, seems to have placed 
himself 1 in a position very similar to that discussed in administrative es 
! decisions on the appeals of Pacific Coast Engineering Company and 


Lakeside Bridge & Steel Company, supra. This delay is not satis- 
factorily: explained other than by a general recital of difficulties en-_ 
countered in obtaining materials and recruiting a labor force. Such 
conditions must have become worse rather than better during the 55 
days following the notice to proceed, and the contracting officer was 
correct in finding that the contractor did not. act a diligence or 
efficiency during this crucial period. . _s : 

‘The record discloses that while appellant edie Beer anticipatory 
letters upon the subject of possible delays, it failed, with one exception, 
‘to comply with the procedural requirements ¢ of article 9 of a con- 

tract, which provides, In part: a ae ee fo 

2. | ae Te the contractor shall within 10 days from the pegiining of any such | 
delay (unless the contracting officer, with. the approval of the head of the | 

_ Department or his duly authorized representative, shall grant a further period 

of time prior to the date of final settlement of the contract): notify. the con- 

tracting officer i in writing of the causes of delay a Tn er 

The necessity. of complying with this provision as te written re 
_ is pointed out in Dunnigan Construction Company, et al. v. United 

States, 122 Ct. Cl. 262. (1982), and Porcelain Products, Ine, CA 144 
(January 16, 1952). TRS gst roa 
The exception referred ee show was in Sonnetign ae a, aie . 
by the’Government for a change in the size of windows in’ the*two- | 


and three-bedroom — The contractor answered this request, 3 in 


| part, as follows: 


‘This smaller. size , window may reault in a slight s saving 101 us in the pureliase e 7 


price. However, a8 we have ten’ of these buildings framed in to date, it will _ 
necessitate. our going ‘back and: reframing the openings — for these windows, 


aa resulting in an’ ‘increased. cost to us and a delay in performance of the contract. - Fae 


‘Weare willing to furnish either of the above- mentioned. windows. with no increase 


or.decrease in the cost of the contract. However, we will expect an extension _ 


of time in a the pee of the contract, should the need 1 for ite arise. a - om i é 3 | 





erat 


Porotain Products, Ine., OA-144 (J anuary 16, 1952). 


842] > 2 SAPPEAL “OF McCANN- CONSTRUCTION” COs oe on oe 
: July 30, 1954 7 


| ” Delays ‘peoultiing ‘eon this change, being beyond the control or’ 
fault of the contractor, justified an extension of time, and this letter. 
was, In my opinion, a proper and sufficient notice within the meaning 
of aaicle 9 of the contract. It also served as a timely protest i In accord- 
ance with paragraph 12 of the specifications. The contracting officer 
did not question the contractor’s acceptance of the change with the 
proviso that he might require more time. — 

The actual extent of the delay caused by this change is not shown but. 
the contracting officer had ample opportunity to inquire into the ques- 
tion as to how much extra time was necessary. The-decision of the 
contracting officer assessing liquidated damages for the delay in making 
such change is reversed and remanded to the contracting officer to 
ascertain the extent of the delay and determine the amount of liqui- 
dated damages imposed upon the contractor in this connection which 7 
should beremitted. 3 : 
_. The contention by the contractor ae the work 4 was ; slowed by ad- 
verse weather conditions i is without merit because there is no evidence — 
in the. record showing that the weather conditions: were unusually 7 
; severe or unforeseeable, United States v. Brooks- Callanvay Co., 318 
—U~.S. 120 (1948). ; 

~ Finally, the contractor pentane that the imposition. of liquidated 
damages ; in this instance would impose an unfair burden on the con- 
tractor, and that the Government actually suffered no damage as a 
result of the delay i in the completion of the work. It is well established 
that, if a provision for liquidated damages in a contract isa reasonable _ 
one, it is not. necessary for the party enforcing it to show that any | 
acta damage was sustained. . Wise v. United States, 249 U. S. 361, 
— 864-867 (1919) ; United States v. Bethlehem Steel Company, 205 U.S. 

105; 120-121 (1907). Moreover, the authority of administrative offi- 

ele of the Department to excuse the contractor from the payment 
of liquidated damages-in the event of a delay i in the performance of 
the contract is-limited by the terms of the contract to situations where 
the failure to perform .on time is attributable to “causes beyond the _ 
control and without the fault or negligence of the contractor.” Offi- | 
cials of this Department do not have any authority to waive the j im- 
position of hquidated damages on equitable grounds. See Royal I: In-. 
aie igs Uo. v. aes States, 318 U. S. 289, 294 AAs | 7 


“Concrusron a 


dithecetores ‘asa to: “he author ity asibew a to me. a the. Sec- 
retary of: the Interior, the decision: of the contracting officer in impos- | 
ing liquidated anna eos for delay caused by changes in specifications of 
the windows is reversed, and the case is remanded to the contracting 
88018555 —25 | 
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officer to remit to > the. contractor ih amount os such Tguidated damages, | 


oe decison d dated March 6, 1988, are affirmed. 


" Cuanmxoe ve Davis, 
“Solicitor. . 


‘8. 3. ‘HOOPER 


Sat peeling eee | "Decided August 352 1954" aa 
“— A-26996, | poe : oie 
- Appticetions to for ( oil endl Gas. | Lea Aogjaired Tends Amendaient of Cope | 

= ulations—Cancellation of Lease—Defective Applicati ion. ae : 


An amendment: of a. regulation governing the. issuance of future interest oil i, 


and gas: leases: will. ‘not. be applied’ retroactively to the detriment of one = 


whose application was: filed before the effective date of the. amendment and 
“to. whom ‘a. lease. was. ‘thereafter. issued: without. ‘a Sed aisenat that he: com- 
ply’ with the amended. regulation. ehh op Gag aay a Hote 

An oil and: gas. lease: cannot be. canceled where: -the | ere was’ issued to the 

. first. qualified. applicant who submitted a proper. application therefor, and 
“where the: issuance e of the lease was not in 1 Violation of any: Se intory or regu- 
_ latory provision. cs aa : 

An oil and gas’ lease iiplicidion: for acduited lands is dornetuig rejected where 
32. the. application. does not contain. a statement Of: the. applicant’s interests in 
, Ol: and gas. leases. or. permits or applications. therefor. on federally owned 
ae, pom lands - in. the same State, as required by’ regulation. ae 


"APPEALS | FROM THE BUREAU oF LAND. MANAGEMENT 


Tn | a. ‘decision. of December A, 1953, the Chief, Branch of Leasing, 
2 > Division of Minerals, Bureau of Tiahd: ‘Management, held. for cancella-_ 


a aro oil. and gas. Tease, BLM-A_ 022726, covering “BT8.07 acres: of- ace 
eo _ quired land described as the S148 1% sec. 28 (less 3.05. acres) ; the NEM, -o, 
NYSEY, swy, sec. 32; and the SS EwSWi, sec. 84, T.18., Re 


3 : 12 W., Sty ‘Stephens nieridian, Mississippi. » The lease: was, issued to 
Sd. Hooper’ as of November 1, 1952, pursuant to the ‘Mineral Leasing : 


5 At for Acquired Lands ‘(380 U. S. C., 1952 ed., sec. 351 et seg.).. 


The decision of December 91, 1953, -was aodees by a Bureau dees > 


soe ‘sion of February 2, 1954, ‘which allowed the lease: to remain. in-full =: 
force and effect: as-to the ‘land 3 in sec, 34 because the reasons. for cane: 
celing the lease : as to the remainder of the land. were not applicable’ 1 


es the land in sec. 34. Mr. Hooper has appealed (A-26976) to the =... 


ee - Secretary of the Interior from the decision of December 21, 1953. ie 
ee De. decision of December 21, 1953, was rendered after a protest: was a 
es filed by Robert ae Polehow against ee issuance: >of a tense eae oe 


Faw “#800 « Supplemental Decision, D. 850. | a 


346] 5, HOOPER pe BAe. 


August 3, 1954 


the lands j im secs, 2g and 32.1 As the land in sec. 34 was not fackided: 
in the protest. and no one appears to have been prejudiced by the deci- 
sion of February 2, 1954, the decision on this appeal is limited to con- — 
sideration of the cancellation of the lease as to the Jands in secs. 28 
and 32. | 

Mr. Hooper has taken a spurts el (A-26996) to the Tee : 
_ of the Interior from a decision of February 10, 1954, by the Chief, 


Branch of Leasing, Division of Minerals, Bae of Land Manage- 
ment, insofar as it rejected his oil-and gas lease application BLM-A. ~ 


026734, for the WY%SWY, and the SE%4 sec. 25, T.1S., R. 13 W., St. 


Stephens meridian, Mississippi, filed pursuant to: the Mineral Leasing _* 


Act for Acquired Lands. This decision was also rendered after a pro- — 
test was filed by Mr. Polchow against allowance of the application.? © 
Inasmuch as the appeals from the cancellation of lease, BLM-—A 
— 022726, and from the rejection of application, BLM—A 026784 , initially 
involve consideration of the : same qussHon; the two ee are being 
decided mere ae z | 


‘The lands here ipolveds now a sae of the Desoto National For est, i 


were conveyed to the United States by the Bond Lumber Company i in 
a deed dated December 29, 1941, which reserved to the grantor (sub- 
ject to conditions not here relevant) the mineral rights in the land for ° 
a period ending July 1, 1952. The interest of the United States in the 
land prior to July 2, 1952, was subject only to future interest leasing, 
as title to the present mineral rights did not vest in the United States 
until after the expiration of the reservation in the deed.. The appel- 

lant’s: application upon which the issuance of lease, BLM-—A. 092726, 
was based was filed on March. 5, 1951, and application, BLM—A 026734, 
was filed on October 2, 1951, when the land was subject only to future 


interest leasing. As lease 029726 was issued on November 1, 1952, after 
the present interest in the minerals vested in the United States, it was 


a, present interest lease which issued to the appellant. | 
The basis for the cancellation of the lease and the rejection. of the 
application in the Bureau decisions apparently was that the above- — 
described lands were ‘subj ect only to future interest leasing when the 
- applications were filed and that the applications did not comply with 
the regulatory requirements governing the filing of applications for 
future interest leases on acquired lands, The protests which were filed 
against the appellant’s lease and application refer specifically to the 


+Mr. Polchow had filed an application (BLM_A 031755) on Joly 2 » 1952, for. the innaa’ —_ 


in secs..28.and 32 which were later included in Mr. Hooper’s lease. BS 
* The protest stated that Mr. Polchow had filed an eRe (BUM-A 031758) on a 
July 2, 1952, for the land in sec, 25. . . 
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. act that the appellant w was ao qualified t a hold a , future interest lease. 
at the time when the applications were filed because he did not own, 
all or ‘substantially’ all of the operating rights i inthe lands covered by 
= his application. This contention apparently refers to, the ealpee 
> provision in 48 CFR 1952 Supp., 200.7 (b) : oe a 
: A future interest. lease, whether the future interest of the: United Siates ‘is 
- whole. or fractional, will be ‘issued only’ to. an applicant who ‘shows that he | 
owns all or. substantially: ‘all the present. operating rights (either as a mineral a 
oe fee. owner, oil and gas lessee; or as'an operator’ holding -these rights under an. Me 
e oil and gas lease): in: the lands covered by his application. MM, date, Stans 
This provision was added to the regulation governing thar issuance Sof | 
“future interest leases by an amendment effective November 16, 1951. 
There is nothing i in the records to indicate that after Mr. Hooper filed — 
his applications on March 5 and October 2, 1951, he was requested to - 
show that he was a qualified applicant in decovdante with'the amended. 
| regulation. “In the absence of such a Tequest, Mr. Hooper’ s' applica- 
‘tions were not subject to the amended provision because the’ provision - 
was. not in effect when his applications were filed: S: Je Hooper; 
Humble Oil and Refining Co., A-26861 (March 12, 1954) 5% of. Leve A... 
Hughes et al., 61 1. D. 145 (1953). Accordingly, the cancellation of 
Mr. Hooper’s Teaise, and the rejection of his application because of the 
failure to show that he was qualified. to hold a. future. interest. lease 
under the amended provisions of 43 CFR, 1952 ‘Supp. oy 200. ‘? were in 
correct. ao . 
An examination, ot the cppellant’s application upon ‘Which: issuance 
5 of the lease was based ‘indicates.that it complied. with the mandatory . 
| requirements of the regulations. (48 CFR. 200.1-200. 10). governing the _ 
issuance of future interest leases on acquired lands at the. time when | 
the application was filed.* As it appears that Mr. Hooper was the first 
qualified applicant. for the lands included in lease, BLM—A. 022726, 
hei Is entitled to a lease on the land. Transco Gas & Ol Corporation 
et ano., 611. D. 85 (1952). Inasmuch : as. the i issuance of a present in- 
terest ioe to Mr. Hooper did not violate ; any of the statutory or regu- 
latory provisions which are applicable i in this case, the decision hold- ~ 
ing the lease for cancellation as to the lands 3 1m sees. 98: and 32, T. 1 8, : 
| CR. 12 W., was | erroneous. L. N. Hagood, 60 ae D. 462 (1951). 


* a'This. case involved substantially the © same: facts and the same issues “AB - the present 
case with respect to.lease BLM--A: 022726,. : 
ae 4 Although | the appellant. did. not: submit « any sontentisiatea development pine with this 
‘application, in accordance with’ one of the: provisions of: 43 | ‘CFR 200. rey the Department 
~ . has held that this was not a mandatory. requirement that an applicant. for a future interest. 
~~ Jease submit with, or as a part of, his application | the. showing. as to- ‘the contemplated. oe 

7 raked aig sacs 8. a. Foes Humble. Ou. ond Refining: Co.,. pupTe. © Space a 


Cn rh or oc 


Ba) ee HOOPER © BAY 
| August 8, 1954 _ 
eal a 


“With respect t to ; ila BLM-A 026734, avers. it appears 
that a defect in the application, which was’ not mentioned in the 
-Bureau’s decision of Hebriery. 10,1954, <a the eos of the 
application. | . 
ame departmental regulation (43 CFR 200. 5), itches was In effect : 
 -when this application was filed, requires that each application for a 
lease on acquired lands.“must-contain (1) a-separate statement of the 
applicant’s interests, direct and indirect, in leases or permits for simi- 
lar mineral: deposits, or in applications. therefor on federally owned 
‘acquired: lands in the same. State, ee by serial : number the | 
records. where such interests may be found * * *.” : 

Paragraph (c) of the: application which Mr. . Hooper filed on 
in part, that— 7 

My other interests, ‘direct aad indir ect, in. pennies and leases and erpicntone 7 
therefor, in the same state, with identification of recor ds wher ein Such interests. 
may be found are as follows: * * *, SO as 
In the space following this statetient are listed the lands for which _ 
the applicant applied. ‘The space following paragraph (d), requir- 
ing a description of the lands for which a lease is desired, is left blank. | 
It is apparent that the description of the lands applied for was inad-_ 
vertently listed under paragraph (c) rather than paragraph (d) and 
would be without consequence here if the applicant had submitted in 
the application the information concerning his other interests as 
required by 48 CFR 200.5. However, in ng place in this application 
does the appellant list his other interests in leases or permits for 
similar mineral deposits, or in applications therefor on federally 
owned acquired lands in the same State, identifying the serial num- 
bers thereof, even though he had at’ eee two applications (BLM—A 
022726 and 0297 27)* covering lands in Mississippi pending when the 
instant application was filed on October 2,1951.5 _ | 

The language of 48 CFR 200.5 is mandatory, and the Department 
has held that an application which does not comply with the regula- 
tion is properly rejected and will confer ho priority on the applicant. c 
(Clifford Thorp Woodward, A-25905. (Supp.) (June 15,. 1951) ; ; of. 


5 Application 022727 was involved in the case of Sid. A ooper, Humble Ot and Refining 
_ Co., supra, and was filed on March 7, 1951. 

' €Paragraph (c) of the application concludes with the statements : “Such interests, with 
the acreage applied for, do not exceed in the aggregate 15,360 acres in the state of Miss. i 


7 Although the ruling that an application is defective where the other interests of an. 


applicant | are: not listed bas been made in cases involving applications under the Mineral 
Leasing Act, rather than under the Acquired Lands Act, there seems to: be no basis’ for dis- 
tinguishing between the. two. types of applications, as the wording of the regulatory 
provisions requiring the" ‘sting’ of other interests under’ the’ BESDCERTe: acts’ is. nc 
identical. 
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ae Année L. Hill et al. v. _E. A. Culbertson, ‘A-26150-26157 (August 13, - 
a 1951). : Although such a-defect in an application is curable, the. appli- ‘ 
cation becomes effective for purposes of establishing priority. only as 


of. the. time the required information is filed as a part of the applica- : 

. tdon.. Clifford. Thorp Woodward, supra; cf. Mary. I.. Chapman, — 
Harry Kirchner, 60 IL. D. 3877 (1949). Accordingly, because the 
appellant did not submit, with application BLM-—A 026734, a state- 


ment of his other interests in leases or permits or applications therefor 7 
_ the rejection of this application was. correct. Of _ 
-  .. ‘Therefore, pursuant to the authority delegated. to the Solicitor ic 
. abe Secretary of the Interior (sec. 23, Order. No. 2509, as revised ; 17 
F. R. 6794), the decision of the Bureau of, Land Management of | 


“December 21. 1953, holding lease BLM-A. 022726 for cancellation is 


i reverséd, nod the. case is remanded for action in accordance with this | 


= decision. ‘The decision of the Bureau of Land Management dated 


7 ; Helene 10, 1954, * ejecting application. BLM-A 026734, is affirmed. | 


‘CLARENCE A. Davis, oa : 
a Solicitor. 


 Aeeo76 - Decided October 88, ae | 


pat. A-26996 (Supp.) 


- Application for Oil atid Gas Lease—Acquired Lands—Regulations—Corree- a 
tion of Defective Application. . . 7 


"Where the Bureau of Land Menseeneat has ‘dot interpreted - as | mandatory. 2 


— the requirement that applicants for oil and gas leases on: acquired. lands.» ae 7 
submit with their applications the detailed statement. of other interests. a 


| required: by regulation (43. CFR 200. 5), and the Department. holds. ‘that a 
fa compliance with the regulation is mandatory, a period of time may. be - 
_. allowed for the. correction of applications defective only in this respect, with- — 


| out. loss of priority, in-order to prevent unfairness ‘to applicants ‘who relied be oi. 


a 7 on the: Bureau! s ‘inter pretation of. the: regulation. 
7 ‘SUPPLEMENTAL DECISION 


: a a accnaiee agin of August 81, 1954, to the Secrany of the | 
: Interior, the Director of the Bureau of Land Management requested | 


8The departmental decision in the ill -¥. Culbertson case, supra,. was iaeeraed in a 


_ recent decision by the District Court for the District of Columbia (L. 0. Wahlenmaier Vu. 
Sook Douglas: McKay, Civil No, 4087-51). An appeal is being taken from this decision. : ‘How- 
ever, “with respect to the question here involved, the court’s decision in the Wahlenmaier _ 


case seems strongly to support the Department's decision in the Woodward ease. In 


ee the’ Wahlenmaier ‘decision: (as: supplemented by the. findings of fact: and - conclusions of 


law), the court: apparently held that a lessee who did not comply witb the requirement 
that he list in his application his other interests was not a qualified lease applicant, 
. even though the acreage held by the lessee did not, in fact, exceed the legal. jimitation, 
7 and directed the. Secretary of the Interior to cancel the lease which was issued on the 


— basis of. an application defective. in this respect, . A fortiori,-it. would. be: proper to reject - 
an application: to lease which is defective because of the failure of the applicant Li list: ‘hig 
oo other interests. 
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rr er October 28, 1954 ee: * 
- reconsideration of Part II of the departmental een of August 3 3; 
1954, in the case of S. J. ‘Hooper (A-26976, A-26996), p. 346. 
: Pursuant to this request, the Department agreed to reopen proceed- 


ings relating to Part IL of the decision of August 3, and counsel for | q 


the appellant and for the protestant: in the S. J. H ooper case were 
notified that Part II of the August 3 decision would be reconsidered. 
Both parties to. the decision submitted briefs in this proceeding. 
Counsel for the protestant. has also. requested that Part I of the 
August 3 decision: relating: to lease, BLM—A. 022726, be reconsidered. 
-The matters mentioned in support of this request for the protestant 
have been carefully considered. Inasmuch as lease, BLM-A 022726, 
is a present interest lease, the issuance of which was based upon a 
_ proper application in- compliance with the mandatory. requirements 
of the applicable regulatory and statutory provisions, it is concluded 
that there is no valid basis for reopening the proceedings relating to 
‘Part I of the August 3 decision. 3 | 
The memorandum of August 31, requesting fovounideration of Part | 
‘Wof the August 3 decision, indicates that the Bureau has been process- 
ing acquired-land-lease applications and issuing leases without requir- 
ing the compliance of applicants with 43 CFR 200.5, a departmental 
regulation which sets forth information required in applications for 
leases under the Mineral Leasing Act for soe ed yang - UTS: C.; 
1952 ed., sec..351 et seq.). | 
43 CFR 2.00.5, approved on n December 15, 194 provides: m pertinent 
partthat— | 
In addition to the information required by the appropriate. <oeuiations referred 
to in sec. 200.4, each. application for a lease or permit must contain (1) a 
separate statement of the applicant’s interests, direct and indirect, in leases: or 
permits for. gimilar mineral deposits, or in applications therefor, on federally 
owned acquired lands in the same State, identifying by serial nue the records. 
| where such interests may be found OR RS 
) Part II of the August 3 decision held ieee Mr. Hooper’ S alae 
| BLM-A 026734, was defective and was properly rejected because the 
applicant did not submit a statement of his interests as required by this 
| regulation. The decision held that although such a defect in an appli- 
cation is curable, the application becomes effective for purposes of. 
establishing priority only as of the time the motored information: is 
_ filed as a part of the application. 
- Between December 29, 1948, and J anuary 98, 1951, the regulation 


143 CFR 200.4 provides that, eee as otherwise specifically provided in peetiods: 200. 1 
to. 200.36, the regulations prescribed for the leasing of minerals on public lands: shall 


_ govern the disposal and development of minerals on acquired lands to the extent that the ; 


public- -land-leasing provisions are not inconsistent with the provisions of the Mineral Leas- 
_ ing Act for Acquired Liands. 48 CFR 200.5 is, of course, a specific provision: within ae . 
_ excepting clause of this regulation. - ¢ ; 
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a governing. the pe with: respect to. acreage. holdings : which: must oe 
be made by ae public- land-lease. applicant: was substantially the same | 
as that. required of an secures end legos epplicant, 48 CFR, 1949 = 

: aa ed, 192,42(a) (3) provided : | | Oe ee ae 


The application must contain in. substance | the , following : ee 
an A statement of the interests, direct or: indirect, held by. the applicant in 1 oil: and | 
Bas. leases issued under. the act of. February 25, 1920 (41 Stat. 437 ; 30. U. S.C. 181) =, 


as amended, and applications for such leases, ‘covering lands in the same State, | 


. identifying by. serial number the records. wherein: such’ interests’ may be. found, | 
together with-a statement that such inter ests, with the im ereaae apen ee for, 
net exceed i in. the aggregate. 15 360 acres in the State. i m Ree eatin: a 
This regulation was ‘amended on ‘Novaraber 29, 1950; iglfoctive as af | 
| Sa anuary 28, 1951, to eliminate any- provision: for an acreage showing _ 
except in’ cases. where an oil. and gas lease offer is signed on behalf of 
the offeror by an attorney in fact or agent. The regulation requires 
~ in that case that the offer must be accompanied by “a statement over 
the offeror’s signature’ setting forth * *-* whether:the offeror’s direct 
and: indirect interests in oil and gas leases, applications, and. offers 
therefor in the same State-exceed 15, 360 chargeable acres.” In ‘the 
case of ordinary. lease offers. which are signed :by. the. offerors. the © 
revised. regulation’ made no provision. for.an acreage showing. How- 
— ever, the mandatory offer. to lease and: lease form which was: adopted . 
by the Department at the same time contained. a statement to be signed 
by the offeror that “Offeror’s other interests’direct: and indirect in oil 
and gas leases and applications or. offers therefor in the s same State 
do not exceed:15,360 chargeable acres.” 
. The Director’s. memorandum of August. 3r. indicates eine tie revi- 
sion of 43. CFR‘ 192.42, effective J: anuary. 28,1951, to-eliminate the. 
| requirement of a detailed listing of other interests by appli¢ants for | 
leases on public lands was considered, by the Bureau. to be. applicable oa 
to acquired-land- lease: applications, and that. the Bureau regarded the — 
additional showing required of acquired- land applicants by 48 CFR 
~ 200.5 as supplemental to the. requirements of Part 192. It appears 
that. after November 29, 1950, the Bureau processed. many acquired- 
lands applications ‘and ‘Heated leases based upon such applications: 
without requiring compliance with 43 CFR 200.5. | 
“Apparently as a result of the Bureau’s interpretation: of 43 CER. 
200. 5 after November 29, 1950, many acquired-lands applications © 


-. have been filed without the. detailed statement of the applicant’s. other — . 


interests required by 43. CFR 200.5, and leases have been-issued on. the 


 basis-of such. applications. . The Bureau believés that in these cireum-. - | 
stances it.is unfair to penalize applicants and. possibly. lessees. for 


2 ge! to. > comply with a oe which the Bureau has not en- 
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: | October 28, 1954 | a 
rae ‘That j is, to deny’ priority. to all applications filed afore ne | 
gust 38, 1954, which do not. contain the required statement of other 

| ‘interests, as would be. necessary if Part TI of the August 3. decision i 1s 

not modified, is a harsh’ result i in view "of the administrative Brace | 
‘regarding this: regulation. | 7 

~ When regulations have been. amended 1 in the past filing oe 

2 tory the performance by applicants of an. act which was not previously 
Tequired, the Department has allowed, without loss of priority, addi- — 

_ tional time for complying with the new ‘requirement to persons who 
‘filed applications, without knowledge of the new reqtiirement, immedi: 
ately after the new requirement became effective. Dorothy Bassie et 

ad. , Applicants, Mary I. Chapman and Harry M. Kirchner, Protestants. 
‘59 i D. 235 (1946). In the Bassie case the Department held that non- 


os competitive oil and gas applications which were not accompanied by 


the first year’s rental as required by. new departmental regulations 
published in the Federal Register on the day on which the applica- 
tions were filed should not result in a Joss of priority to the applicants 
who complied with the additional requirement as soon as they learned 
of it, even though intervening applications which were accompanied 
by the first year’s rental had been filed before the applications, defec- 
tive in this respect, were corrected. The allowance of additional time 
to comply with the new requirement without loss of priority in the 
Bassie case was not a legal requirement but seems to have been:based 
chiefly on a notion of administrative fairness. 

‘The circumstances under consideration in this proceeding are 

analogous to those arising in the Bassie case to the extent that the 
‘Bureau’s failure to enforce 43 CFR, 200.5 after November 29, 1950, 
constituted, in fact, an administrative interpretation that the regula- 
tion was not mandatory. _ Thus, the decision of August 3, holding. — 
that the submission of the statement required by 43 CFR 300. 5 was 
mandatory, had the effect of adding a new requirement. It is believed 
that where, as here, a regulation has been administered over a period — 
of time as not mandatory, a decision holding such administration to . 
be erroneous should provide for the correction of the error with as 
little prejudice as possible to persons relying on the erroneous adminis- 
trative construction. 

_ When the departmental decision of August 3 in the H. ooper case 
was promulgated, the Department was not aware. of the Bureau’s 
practice of not enforcing 43 CFR 200.5. Although the practice is not 
legally justifiable, and acquired-land-lease applications which do not 
contain the statement required by 43 CFR 200.5 are defective, fair- 
ness and equity would seem to require that an applicant ora lessee 

who has filed an application deficient 1 in this respect in reliance upon. 
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the a scininisiraaee teneaen should be. given time to cure , the de _ _ 


fect by supplying the details required. by.. the regulation without loss 


of priority, if all. else i is: regular. Tt, is concluded. that. such action oes 


should be taken i in this proceeding j in order to prevent, harsh and un- : 


| just consequences to applicants for and lessees. of: acquired: lands. 
_ Another’ circumstance may be mentioned in. support of this conclu- 


ee sion. in the: instant proceeding. Mr. Hooper stated on his application, ous 


ad which i is. headed “Acquired. Lands,” that his other ‘interests. including. 
= the: acreage applied for did not exceed i in the aggregate: 15,360. acresin 
a . the State. of Mississippi. Thus, assuming. that, this statement referred | 
» to Mr. Hooper’ S. interests im acquired lands? the application itselfin- - 
dicated that at the time-of the filing, Mr. ‘Hooper - wasa qualified ap- 


Beare plicant* with respect to the acreage- -holding’ requirement, of the statute. a 


This. circumstance is a proper basis for distinguishing the instant. case se 
“ee from. the case of Clifford Thorp Woodward, A-25905, (Supp. ) ( June 


= | Woodvard. application did not indieate anything regarding: the ve 


re. acreage-holding requirement. | , eS: 

~ Since the purpose of the. seguaton requiring : a. atone of an 

| applicant’s other inter ests in mineral leases, permits, and applications Sd 
therefor is to determine whether an applicant. is qualified under :sec- 


a tion £ 27 of the Mineral Leasing Act, as amended,’ it is reasonable that ; iL 
- & person whose: application shows that he i is a. qualified applicant with a 


| - — to. eae: holdings should Abe allowed to submit the detailed e 


In the. cireumstances, in ne Great of administrative fairness, Mr. 


ane ‘oe and others similarly situated who prior to August 31, 1954, : | 2 
— filed: applications. defective in ‘the respect . described -i in this decision: 


. "will be: allowed: to and including December. 1, 1954, to submit the state- 


| - ment of. other. interests required by 43, OF R. 200.5" without. loss of a 
eae priority. to their. applications. ‘Part. IT of the: decision of. Angust & 3, a A 


a <3 1954, is modified i in n this Fespett., 


8 CO Ga Stanjord, 6L'T. D. 232 (1953), 


Onn ee 


880 U. 8. C., 1952 ed., sec, 184, as amended by the act : of f Angust 2, 1954, P. Te 561, 


ca 83d Cope 2d sess, 168. Stat, 648.1. 


| Aart Bertary | oe ‘ 
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ae: CHARLES D. EDMONSON 
~ MANER GRAHAM — 
= . ‘VIRGIL PETERSON ‘ET. AL. 


A-26884 “Decided Angust 10, 1954 
A-26921 
A-26932 


Oil and Gas Leases—Preference Right—Reinstatement of Applications— 
- Cancellation—Rules of Practice—Appeals. 


An. applicant for a noncompetitive oil and gas. lease whose ailication is 
rejected and who fails to appeal within the time allowed for appeal loses 
his preference right to a lease as against a subsequent qualified applicant 
and is not entitled to a reinstatement: of his application with priority over 
the subsequent. applicant. Bettie H. Reid, Lucille Hi. Pipkin, and J ohn #. 

_” Deeds, Jeff Hawks overruled. 7 ; 

‘The holder of an oil and gas lease whose lease is improperly canceled and 
who fails to appeal from the cancellation loses his rights in his lease. 

An appeal will be dismissed where a copy of the appeal was not served ‘muon 
an adverse party. 

An. assignee of an-oil and gas lease whose peated has not been ppTOvea 
but is apparently in compliance with applicable statutory and regulatory 
requirements has standing as an “aggrieved person” to. appeal to Hne Seere- » 
tary from a decision canceling the assigned lease. : 

Where several oil and gas leases are canceled for the same reason, an appeal 
by one lessee does not pring before the Department the interests. of the 

other lessees who have failed to appeal. 3 


| APPEALS FROM THE BUREAU OF LAND MANAGEMENT 


“The appeals in these cases have been consolidated for action because | 
they all involve the same baste question, The facts in each case are 
separately ees | : 7 : a 4 a es 
I 


-A-96834 Charles D, eae aes 19, 1950, ‘Chis B. 
Elmgren applied under section 17 of the Mineral Tease Act, as — 
amended (80 U.S. C., 1952 ed., sec. 226), for a noncompetitive oil aad 
gas lease on 2,322 acres of public land (Colorado 01440). In‘a decision 
dated March 12, 1951, the acting manager of the Denver land office 

sent lease forms to Mr. Elmgren for execution, covering 800.80 acres, 
and rejected his application for the balance of the land on the ground 
that the land was either leased for oil and gas or patented without 
a reservation of the oil and gas to the United States. Included in the 
Jand as to which the apphcation was rejected. was a 40-acre tract 
SE“SEY, sec, 35, T. 3 N., R. 77 W., 6th P. M., Colorado). The deci- 
sion stated that he “right of appeal is. allowed,” but Mr. Elmgren 
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| : . Pe not appeal fa the partial rejection: : The lease for he’ 800. 80. 
oo acres was issued to him. effective. as of: May 1, 1951. _ 


On October 21, 1952; Charles D, Edmonson filed an application for. 
a lease (Colorado 05622). on. certain land, including the 40-acre tract 


7" “mentioned above. Before action on his application was taken, ‘the 


. manager, In a decision dated October 29, 1952, offered Mr. Ebngren | e 


an amendment to his lease covering the 40- -acre tract, stating that his 


application had been. erroneously rejected | as to. tint: tract. on the © 


‘ground that it was believed to be included in a prior lease, whéreas - 
~ the tract was not ina prior lease and had been available for lease-when _ 
Mr.. ‘Elmgren’ s application was filed: Accordingly, Mr. Elngren’ S- 
| ‘lease was amended to include the 40-acre tract. : | : 
On December 2,-1952, Mr. Edmonson: filed a  protekt soinsl “ _ 

| ‘arnpndmont of Bhigren’ s lease. The protest: was dismissed by the 


‘Assistant Director of the Bureau of Land Management. on. March | 7 


380, 1952, Nee Mr. Edmonson took this eae to:the Secretary. 
ea | 


., A-26921—Maner Graham—On. July 24, 1950, Maner, Graham filed - 
-an application for a noncompetitive oil and. gas lease (N. M. 02894) 
on 2,560 acres of public land. His application was rejected on March — 
24, 1952, by the Regional Chief of Adjudication on the ground: that— 


this. land was included in the area, declared by the act. of August 18, 1949° (68 a 


| Stat. 604) to have the status of Indian Reservation.. The area (III-7-B). was 
defined by the Secretary of the Interior by order dated March 25, 1950, published. 
~. in the Federal Register March 30.[31], 1950, as: Document 50-2679, Indian 
. Reservation, lands are not leasable by ‘the Bureau of Land Management. . 
Mr. Graham: was given 30 days to appeal. Within the 30- day | 
. “period, the attorneys for Humble Oil & Refining Company. wrote the _ 
Regional Chief of Adjudication on April 17, 1952, stating that the - 
company held:an option on the land in Giahan? S application and that 
they were authorized to represent Graham in connection with. his 
application. ‘They requested a 30-day extension of time in which to.» 
appeal, saying that they had a letter dated April 16, 1952, from the . 
Albuquerque area office of the Office of Indian Affairs indicating that 
the lands: in the Graham application were not affected by the act of © 
August’ 18, 1949. The manager of the Santa Fe Land and Survey _ 
Office. granted the extension in a letter dated April 22, 1952; adding; — 


tn however, that “we have checked our records further ana find noerror. 
in the action taken in rejecting the application 02894. ” No further | 


action being taken by the aerneye or by se the case was s closed 


os on dune 4, 1952, 


On November 14, 1952; Claude Teel filed an dipplication for a, isu . | 
coe M. me on 640 sla ee 480 acres that a been al - 


a5} “J |. GQHARLES D. EDMONSON ET AL, a _ 
eo | a August 10, 1954 | os SO 
in "Grahed? S. applications A lease: “was issued. to him effective as ae 
December 1, 1952. = | 
On November 17, 1952, Mrs. ve H. yj ones ted. an application for 
< lease (N. M. 09799), which included 1,440 acres of the land.in the 
| Graham application. A lease was zed, to her effective as of J — 
wary 11958. 2 | |. 2 
“Also, on November 1, 1952, Mr. Teel filed. a ase recen for 
a, lease (N. M. 09802) on 640 acres of land all of which had been — 
included in Mr. Graham’s application. A lease was s issued: to. Mr. | 
- Teel effective as of January 1, 1953. —_ 
The two leases issued to Mr. ‘Teel and the lease seaicd to > Mrs. J ones 


| | included. all the land for which Mr. Graham had applied. — 


On January 30, 1953, Mr. Graham wired a request to. the ae | 


of the Santa Fe Land and Survey Office that his application be rein- 


stated. He followed his telegram with a letter making the same. 

“request and also requesting the cancellation of the leases issued to 

Mr.TeelandMrs.Jones. 7 
Mr. Graham’s requests were denied be the manager | on Monel 4, | 


1958. On Graham’s appeal, the manager’s decision was affirmed. by 


the Assistant Director of the Bureau of Land Management on J uly | 
o 1958. “Mr. Graham thereupon appeoled to me cree: 


i 


" A-96982—Vérgit Peterson et ‘i ——On Apiil 4, 1949, J.R. Gillbergh ‘ 
filed an application for a noncompetitive oil andl gas Teass (Salt Lake 
071266) on 760 acres of. land -in the Ashley National Forest. The — 


manager of the Salt: Lake City land office rejected his application ig ee 


to part of the land on November 29, 1950, and: as.to thie remainder 
of the land on December 18, 1950, on the ground that. all the land. 
had been patented. without. a reservation of the oil and. gas to me | 
United States. 
Mr. Gillbergh had. filed, on ‘Apr i] 8, 1949; a cal lease re 
(Salt Lake 071309) for an additional: 1903.09 acres in the Ashley 
National Forest. This application was also rejected by the manager 
on December 5, 1950, on the ground that some of the land was State. 
owned and the sonra ide. was in patented entries which contained no 
reservation of oil or gas to the United States. 3 
Mr. Gillbergh did not appeal from the rejection of either applica 
tion, and the cases were closed. 
Subsequently, Paul H. Dudley on es 97, 1951, Virgil V. 
Peterson on April 19,1951, and Hugh Burton on May 14, 1951, filed - 
individual applications for oil and gas leases on practically all the 
| ae which had been included 3 in eee second ss ae On 


a 858 - DECISIONS: OF THE DEPARTMENT ‘OF. THE INTERIOR ren L DR 


| | : ; August as 1951, Beverley iageck filed: an application for most of the ; % 
~ Jand-in. Gillbergh’s first application. Leases were. ‘issued to these. ~ 


applicants. On November 2, 1951, an assignment. of Mrs, Lasrich’s  ~ 
— Jease to H. H. Griffin: was, ‘filed for approval. “No. action has ee : 


- ace on the assignment. _ 


On January 16, 1952, Mr. .. Gillbergh Aled eens appeal froin the 


ro rejection of his ‘one applications, claiming that: bis applications had 


an precedence « over: those later filed by Dudley, Peterson, Burton, and 


 Lasrich. On September 17, 1953, the Associate Director of the Bureau oh 
of Land Management held the Dudley, Peterson, Burton, and. Lasrich — 


2 | S _Teases for cancellation and reinstated. Gillbergh’s applications.” 


Mr. Peterson appealed to the Secretary from the Associate ‘Diret: 


+ -tor’s decision. Mrs. Lasrich did not appeal. but Mr. Griffin, her | 

a - assignee, filed. an appeal and. brief. Mr. Burton and Mr. Dudley did - 

not appeal: On the contrary, Mr. Dudley wrote the Associate Director’ 
on September . 23,1958, stating that he was “willing to accept with- 


out protest. your. final: decision,” and requesting the return of his : 
advance rental payment. Mr. Dudley’ S letter 5 was accepted 2 as a 4 Pelin- 
quishment 0 eee his oe es ON ek ee ee 


‘The basic question ae is common da al the soposles is. ace an 
applicant for.a noncompetitive oil and. gas lease whose application is 
erroneously rejected, and who fails to appeal from the rejection within. 
the time per mitted for appeal is entitled either as'a matter of law or 
as a matter of administrative discretion to the reinstatement of his 
application. with priority over one who filed an application for a lease | 


: following the rejection of the first application. a 


his: question. has been considered by the ‘Department it in the two 
leading cases of Bettie H: Reid, Lucille 1 Pipkin, 611. D. 1 (1952), 


meek: and C. A. Rose, A-26854 (May 18, 1952). It involves the following: 


-- provision: of section 17 of the Minérad Leasing Act, as amended, pour ; 


3 which governs the issuance of oil and gas leases : 


7 7 Re When the lands to be. leased are. not within, the non geological sirne- : 
an ture of.a producing oil or gas field, the person: first making application for the . 
_ . lease who is qualified to hold a lease under this Act. shall k be entitled to a . lease : 
a of such lands without competitive bidding, eee eet 

= The Department. has consistently: held that unde: this provision “a 7 

a first qualified applicant for a lease 1 1S: entitled 1 to a lease over ray. sub- = 
4 Paul H, Dudley “Utah 03804 effective April 1, rt ‘ 
- Virgil Vv. Peterson ‘Utah 04158 effective July 1, 1951. 


. Hugh’ Burton” - Utah 04818 effective July 1, 1951. 
. Beverley: Lasrich.. Utah 04891 effective October 1,° 1951. 


2 Dhe reinstatement of Utah 071266 was suspended as. to. two ees: whith were ineinded he 


in the. Cedar Butte ‘Nos. 1/and 3: mining claims, mineral: ak Salt Lake 066330. These» . 
: Eye tracts had not beet included in the Lasrich lease. A oe ee Bate cee” Win ere 2 ee ey 
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sequent ce eae and that any lease issued to a second applicant in: 
derogation, of the preference right given by statute. to the first. appli- 
cant is unauthorized and: subj ect to cancellation. Russell Hunter 
Reay v. Gerirude H. Lachie, 60 I. D. 29 (1947 13 ae Gas & Ow 
Corporation et ane., 61 I. D. 8B (1952). : 

_ This principle was applied to the following facts i in the Reid-Pipkin 
_ case, supra: Mrs. Reid’s application for a lease was rejected by the 
manager as ‘to the NEI, sec. 18 on the ground that the land had been 
withdrawn for reclamation purposes. - “Actually, only the west half of 
the tract had been so withdrawn; the east half was available for leas- 
ing. Mrs. Reid did not appeal. A little over 2 months later, Miss 
Pipkin applied for a lease on the east: half of the tract and was issued — 
a lease on May 14, 1951, to be effective June 1, 1951. On May 28, | 
1951, Mrs. Reid applied for a reinstatement of ee application with 
respect to the E14NE14 sec. 18. The Department held that Miss — 
Pipkin’s lease should be canceled and that Mrs. Reid should be offered 
a lease for the RI,NEVY, sec. 18, as she was the first qualified applicant | 
for the land. The Department declared that although Mrs. Reid had 
delayed from February 7, 1951 (the date on which she was notified 


of the partial rejection of her application) , until May 28, 1951, before — | 


she applied for reinstatement, she was not lacking in reasonable dili-. 
gence. because: the question whether the E14NE1, sec. 18 had been 
withdrawn was a question of fact the answer to which was reflected 
in the official records of the Land and Survey Office. There was. no 


reason. why Mrs. Reid should have questioned the accuracy of the. — 
manager’s statement concerning the status of the land since this was a. 


factual matter within the peculiar competency of tlie manager. The 
| Department: emphasized the fact that in any event, when Mrs. Reid 
applied for: reinstatement, the effective date of Miss Pipkin! s lease. 
had not been reached. 

~The Retd-Pipkin dec iol was. fellewed in eee F. Deeds Toft - 
Hawks, A-26287 (June 26; 1952), There Mr. Hawks’ application 
was partially rejected on May 25, 1950, for the reason that the — 
EI,SWi, sec. 5 had been pal anted without a mineral reservation. 
On Jaziuary 23, 1951, Mr. Deeds applied for a lease on the same land, 
stating that the: ‘patent had contained a mineral reservation. On 
- January 25, 1951, Mr. Hawks, who had not appealed from the partial 


rejection of his application: requested the reinstatement of his appli- — 


cation. Citing Reid-Pipkin, the Department directed the reinstate- 
ment: of Hawks’ application with priority over Deeds’ application. 
The Department said that whether the E148 W1, sec.'5 bad been »at- 
ented with a mineral reservation was a matter reflected in the official 
records of the:Bureau’ of Land Managenient and that there was n@ _ 
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‘reason. vie ee ‘Hawks should have questioned his rejection on. the | : | 


ground assigned. ae 
. In @. A. Rose, A-26354 (May 1 13, 1952), “however: the apnea con-” 


élasion was. reached... Mr. ‘Rose. rn for two-tracts ofJand, one 

of which was included in a prior application by Denn Pieratt.. When. a 

_° a lease was issued to Pieratt for the one tract, Rose’s ‘application. was 

_-vejected:in.its.entirety on March 10, 1949, on the ground that the land — 
had been leased. On J une 26, 1951, Rose reapplied for the tract which. 

had ‘not been. included 3 in. Pieratt’s lease. However, by this time the — 


‘tract had been Jeased.to intervening applicants. ‘The Department held | 


that although . Rose had been. the fir st. qualified applicant for the tract. : 


and although his first, application. had been erroneously rejected, he had- - 


lost -his preference right. by his failure to appeal. from the rejection. aan 


ha Reid-Pipkin was distinguished on the ground that the error in reject-. 


4 ing Rose’s application was apporent-¢ on ifs. face and as: obvious to Rose a 


_ asto anyone else. 


_ The Lose decision + was. ‘followed: in J canette iD Tae eb all 61 iT D. 108 . | 
(1953). Mrs. Hornung applied. for, among other land, lot 14, sec. 6. 
She ‘was sent lease. forms on September 8, 1949, which omitted lot 14, 


sec: 6, but included lot.1, sec. 6, for which she had not: applied. Over — 


2 years later,:on November 26, 1951, Mrs. Hornung requested that 
~ lot 14 be substituted for lot 1. Meanwhile,. however, lot 14, sec. 6, had 
been leased to Mrs. Luse. Following CO. A. Rose, the Department held 
_. that because the error in substituting lot 1 for lot 14 in Mrs. Hornung’s: 


| - Tease: was as obvious to her as to anyone, her. failure t to take an bay 
= constituted. an abandonment of her preference right... e 


The distinction -between. feeid-Pipkin and John. F. Deeds on . the. 
one hand and (. A. Rose and Jeanette Luse. on. the other hand. is 
whether the érroneous ground of rejection: is a matter reflected: on: 
the official records of the Bureau of Land Management. and within 


Ss the. peculiar competency of the officials of that Bureau or whether the — 


erroneous ground of rejection is as apparent to the applicant: as to. 


anyone else. In Reid-Pipkin it was also stressed that Mrs. Reid’s 
application for reinstatement was filed before Miss Pipkin’ s lease, 
became effective, even though the lease had already been executed 


by both parties. In John F. Deeds, of course, no lease had been issued ~ | 


to the Junior applicant. It may. also be noted that the delay between — 


- rejection and application. for reinstatement was much greater in 0. A. 
Rose (over 2 years and 8 months) and Jeanette L. Luse (over 2 years: 
and 2 months) than in Reid-Pipkin (over 3 months) and / ohn F. Deeds 


(8 months). However, this eae of distinction was not mentioned i In a | 


the decisions. 2, 
A firth decision : should be mentioned : at ‘this point: M. a _ Myer 
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filed 5 applications for leases effective as of November 22, 1948. Sub- 
sequently, six. separate conflicting applications were filed by others for 
lands included: in the Myers applications. The Myers applications. 
were rejected on March 28, 1945, on the ground that the lands applied 
for were. withdrawn ceded. Indian lands. Myers did not appeal. 
T hereafter, leases were issued on three of the six conflicting applica- 
tions.’ :On' April 29, 1946, Myers requested the reinstatement of his 
applications for the reason that the lands applied for were not ceded: 
Indian lands. The lands in fact were not Indian lands (except for 
one tract). In a decision dated August 20, 1946, by the Acting Direc- 
tor of the Bureau of Land Management, which was approved by the 
Acting Assistant Secretary on Senter ber 24,1946 (G. L. O. 09845, 
etc.) , it was held that Myers’ failure to appeal from the erroneous 
~ rejection of his applications cost. him his preference right as to the 
lands on which the, three leases had been issued. However, as to the 
three remaining conflicting applications, it was held that since leases 
had not been issued, Myers’ applications would be ee with 
priority over the three conflicting applications. 

' It will be observed that the ruling in the Myers decision with re- 
spect: to the lands included:in the conflicting applications on which 
leases had not been ‘issued is consistent with the John F’. Deeds case. 
The ruling with respect to the lands included in the three conflicting 
applications on which leases had been issued can be reconciled with 
_feid-Pipkin only on the ground that in the Myers case the effective 
dates of the conflicting leases issued to the junior applicants had been 
reached before Myers requested reinstatement. The J/yers decision 
was not referred to: faa dren ek ff ohn fp. Deeds, one or Luse 
decisions. | 

: Turning to the’ ete at hand, we find that ; in the nee case, 
the Assistant: Director followed Reid- Pipkin and John F. Deeds, 
holding that the erroneous ground of rejection ‘(that the tract in | 
question had already been leased) was a matter reflected in the official 
records of the land and survey office which Mr. Elmgren had no reason 
to question. The Assistant Director also referred to the fact that 
when Elmgren’s lease was amended to include the disputed tract, the 
latter had not yet been leased to another. — 

In the Maner Graham case, the Assistant Diss ector held Heid- Pipkin : 
to be inapplicable for the sole reason. that the effective dates of the 
leases issued to: Mr. Teel and. Mrs. Jones had: been reached before Mr. 
Graham applied for a reinstatement, and relied upon the Myers case. 

- In the Virgil Peterson case, the Associate Director relied upon 
Reid-Pipkin, Reay v. Lackie, ana Transco Gas & Oil as al 
_ without discussion of those cases. 
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- The Diab coetieh an whieh * we: are epntrontsd is ‘ahi oihst the 
Reid-Pipkin. decision is sound and should. continue to be followed. | 
An examination of departmental decisions reveals that. the long- 
established and invariable rule which has been followed by the Depart- 
ment is that.an applicant for public land whose application is rejected 
and who fails to appeal within the time allowed for appeals loses what~- 
_ ever rights he had under his application, particularly where adverse. 
 elaims or rights have intervened.?- This is so even though the right 
lost by the applicant. was a preference right to enter land.* ‘That the 
statutory preference right of the first qualified applicant for a non- 
competitive lease under section 17 of the Mineral Leasing Act, as 
amended, can be lost by the failure of the applicant to appeal was 


a. squarely held 3 in the 0. A. Rosé and Jeanette Luse decisions. The only — i - 


Fed ~ question, therefore, i is whether the grounds relied upon in. ed eee tee 


justify a: departure from the established rule. 
_. The major premise of Reid-Pipkin is that the erroneous seroma for , 


a rejection of Mrs. Reid’s application was a matter of.fact reflected in 
the official records of the Bureau of Land Management and within 


the peculiar competency of the official in charge of the records and 


ease acting upon. the. application, and that the applicant had no reason to — 


~ question the factual determination of the official.. However under-_ 


_ gstandable this position may be, it is at variance with previous decisions 
of the Department. In & cK ernan v. Bailey, supra (footnote 3), Ella. | 

oe oe Bailey’ s _preemption declaratory. statement. was rejected on.the 
- erroneous ground that title to the land involved was’ in the Stateof .— 


Michigan pursuant toa grant for railroad purposes... In fact, the grant 


: had been forfeited and title to the land. restored to the United States 
by an act of Congress. The Department first held that Miss Bailey’s oe 


failure to appeal from the rejection of her declaratory. statement did 
_ not-bar her priority of claim to the land as against.a subsequent home-. 
stead applicant. 16 L, D, 368 (1893). However; on review, the De- — 
partment reversed itself, citing the earlier cases listed in footnote 3. __. 
The Department stated that “the fact that ‘the title to the land was 
erroneously believed to not bein the: United States’ is no excuse for a 
_ failure to pursue the remedy of appeal. ” 47 L. D. 496. 


” 3 Wesley A. Cook, 4 L. D. 187 (1885) ; Smith v. Green, 5.L. D. 262 (1886); Arthur Bi | 
| Cornish, 9 L. D. 569 (1889); Drummond v. Reeve, 11. L. D. 179: (1890) ; MacBride v. 
‘Stockwell, 11 L. D. 416 (1890); Parker v. Gray, 11.L. D. 570 (1890) ; John. A. Stone, 13 
L. D. 250 (1891):; Henry Hale, 13 L: D. 865 (1891) ; McKernan v. Bailey, 17 L. D. 494 
(1893) ; Pehling v. Brewer; 20 L. D. 368 (1895); Olsen v. Simonson, 27 L. D. 689 (1898) ; | 
| Charles. R. Haupt, 48 L. D..355 (1921) ; Cummings, Jr. v. Johnson—Fenner and Murdi, 52 
LL. D. 529 (1928), 52 L. D. 582 O29) and Annie L. Hilt v, N. 8. ‘Williams. et al., 59 J. D.. 
870: (1947).: . 
4Arthur B. Corsten: Drummond Vv. Reeve ; Cummings, Jr. v. Johnson: Fenner and Murdty 
; all supra, footnote 3. 
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: In Pehling Vv. Breer, supra (footnote 3) the erroneous ee of 
rejection was that Brewer’s soldiers’ additional homestead entry con-.. 
‘flicted with a State swampland selection. Actually, the State sélection — 
was invalid because the land had been included in a railroad grant be- © 
fore the swampland grant had been made and was, therefore, excluded 
- from the swampland grant. Soldiers’ additional entries could be made 
on Jands in the railroad grant. Nonetheless, Brewer was held not to be 
entitled to the reinstatement of his entry because of us failure to 
appeal from the erroneous rejection. | 
In Olsen v. Simonson, supra (footnote 3), Olsen’s application for 
homestead entry was rejected on the ground that the land was included 
in arailroad selection. The Ae in fact had been re] jected but the 
- rejection had not been noted in the land-office records. Olsen did not 
appeal and was held to have lost his priority over a subsequent, appli- . 


cant whose application was rejected on the same erroneous ground - 


| but who appealed from the rejection. | 
The three cases just summarized appear to be indistinguishable 
from Reid-Pipkin in the particular with which we are concerned. 
: That i is, the applications involved were rejected because of a land office 
error as to the status of the land. There was no more reason for the 
applicants in those cases to question the determinations by the land 


. office that. the lands.for which they had applied. were unavailable for 


entry than there was for Mrs. Reid to question the land-office state- 

| ment that the land for which she had applied was withdrawn. , 
The second factor stressed in Reid-Pipkin was that the effective 

date of the Pipkin lease had not been reached at the time when Mrs. 

Reid petitioned for the reinstatement of her application. ‘This factor 

does not appear to require or justify the conclusion which it was ad- 

duced to support. Although the Pipkin lease had an effective date 
of June 1, 1951, all the administrative action necessary to accomplish 
the issuance of the lease was completed by May 14, 1951. Thereafter, | 
although the lessee’s obligations and. rights ae the lease did not | 
accrue. until June 1, 1951, the-lease-was a binding instrument with re-— 
spect to both parties mad could not be vitiated by unilateral action. 

_ The delayed effective date was adopted only as a matter of administra- 

_ tive convenience to facilitate accounting and record-keeping purposes. — 
_ Accordingly, it seems clear that a binding contract existed between the © 
‘United States and Miss Pipkin at the time when Mrs. Reid filed her 
application for reinstatement. | 

_It appears, therefore, that the decision in the Reid- Pipkin case was 
not required as a crnditber of law and that it runs counter to the long- — 
~ established rule of the Department that an applicant who fails to 
appeal from. an erroneous re) jection of his application loses, his rights 


~ 
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under the application, regardless of whether the: error. eionid mee ae 


been apparent to him.or whether it related to a quéstion of fact re- 


a flected i in the official records of the Department and within the peculiar - 


- competency. of the land-office personnel toanswer. 
_. Itis easy to understand the motivation for the Reid-Piphin decision. 


. - Tt | is. undeniably harsh that. one who. deals with a land agency. of the ie 


Government i 1s- not entitled to rely upon that: agency’ s determination . . 
as to what its own récords show as to the status of the land under its | 
jurisdiction. To: abandon Reid-Pipkin. means that an applicant’ who | 


is told by the Bureau of Land Management 1 that the land: for which he | : . 
has applied has been patented or leased. or withdrawn or otherwise. ae 


Zz made unavailable accepts that information at his own peril. _ 


On.the other hand, equally. undesirable results flow. ‘Hoin ys a2 


_ Pipkin. Principal ¢ among these is uncertainty of lease titles. “One who — 


~~ has applied for apparently available land and received a lease may = 
awake one day to find that he has lost his lease to a prior applicant. - nae be 
~ about whose existence. he did not even know. - The result is that one 
who receives a noncompetitive oil and gas lease cannot be sureofhis 
~ title until-he checks all. prior applications for the same land and satis-,_ 2 
fies himself: that they. cannot be reinstated under the Reid-Pipkin doc- 


= trine. This would place an even greater burden upon lim than would < 
be placed « on a prior applicant if Reid-Pipkin were not followed. 


The Reid- Pipkin. decision: also nullifies the idea. of administrative’ ee 


finality. When adverse. administrative action is taken upon an appli- 
cation and the’ applicant does not exercise his right to appeal within | 
- the time provided for that purpose, orderly administration requires — 


that the case be closed as to that application so that the record will : 
. be clear when. succeeding applications. are: considered. | Under Reid- an 


Pipkin, however, a presumably closed: case may have to be reopened 


and readjudicated long after its closing was. acquiesced 3 in by thé. per- 7 ae oe 


--gon later seeking to reopen the case, There « can be’ no ‘real finality of | 
administrative decisions i in such circumstances. | : 


The. long periods of uncertainty engendered by ‘Gs ‘Reid-Pipkin a = 
decision are clearly illustrated by the appeals under consideration. 


‘In the Hdmonson case, over 1 year and 7 months elapsed between the 


‘partial rejection of Elmgren’s application and the offer.to him of an 


amendment. to his lease. In the Graham case, 10 months intervened 


MA 7 _ between the rejection and request for reinstatement. In the Peterson . 


_* ease, 18 months. elapsed between rejection and request, for Teinstate-_ 
ment. These. periods of time could have been much greater. (compare: | 
the elapsed times in the Rose and Luse cases). : ; 


On balance, it seems that the factors militating against acceptance ee 


of the Reid-Pipkin decision: appreciably outweigh those justifying a 
continuance Be the nant eae in ee case. poo 


a. 
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the rile inc down i in that’ case: ‘and in the a ohn F. Deas case. will , 
no longer be followed. The rule long established i in the decisions cited 
in footnote. 3, SUPA, and i in. @.. A. Rose and Jeanette Luse will con- 
tinue to be applied: that is, an applicant. for a ‘noncompetitive oil 
and gas lease. whose application i is rejected and who fails to appeal. 
within the time allowed for appeal will lose his preference right. to a 
lease as. against subsequent qualified applicants. | 


2 vI 


With the establishment of this rule we turn to the specific oppeals | 
involved here: ae 

1, The Edmonson case, —It must. ‘be held in this case that. when 
Elmgren failed to appeal. from the rejection of his application as to 
the 40-acre tract which was later included in Edmonson’s application, 
he lost his preference right to a lease on that tract. It follows that, 
as between Elmgren and Edmonson, the latter has a preference at 
to a lease on the tract and that the amendment of Eimgren, S lease. to 
include the tract was improper. | | ; 

2. The Graham case.-—Graham lost his preference ne to a hiss 
by his failure to appeal. His request for reinstatement of his appli- 
cation was, therefore, properly denied with respect to the land in- 
pees in the subsequent leases to Mr. Teel and Mrs. Jones. _ 

8. The Peterson’ case.—It is clear that: Mr. Gillbergh lost his pref- 
erence right with respect to his two applications when-he did not — 
appeal from their rejection.© However, when he applied for rein- 
statement, his applications were reinstated and the subsequent leases 
issued to Messrs. Dudley, Peterson, and Burton and to Mrs. Lasrich 
were held for cancellation. From this second decision, all the lessees 
did not appeal. th fact, Mr. Dudley puree acquiesced 1 m the can- 


5 Mr, ‘Gillbergh has submitted a photostatic copy of a letter dated March 30, 1951, 46 
the manager of the Salt Lake City land office, in which he requested a refund of. his 
advance rental payments on his two applications “provided, of course, that there is no 
further change in status of the lands, as stated in your letters of Dec. 5, 50 for S. L. 
071309 and Dec. 13, 50 for S. L. 071266." Mr. Gillbergh contends that the quoted language 
constituted a request for reconsideration of the manager’s decisions rejecting his applica- 
tions, and that the request was never acted on. Even if the quoted language could be. 
construed as a request for reconsideration, the request was answered by the following 
language typed on the bottom of the letter and signed by the manager : 


“We. regret the. unavoidable delay that has occurred in the processing of refunds. 

However, this has been occasioned by the heavy load of oil and gas work. It will 

_ be approximately. thirty to sixty. days : before. nema and March refunds can be 
- made.”’ 


That this answer was accepted by Gillbergh as meaning that ite rejection. of. his applica- 
tions was. fina] is indicated by the following notation added after the manager's typed - 
statement : . : 7 ee : 
. “Wrote House [manager] again on June 27, 1951, ‘requesting action on mailing 
refund.” .: | 


This was before Mrs.. Lasrich had filed her application. . 
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: | ee -cellation of his ieee “Applying. to Mr. Dudley. and. Ae Burton. he: a - : 
7 same rule that: is being applied. to. Mr. Gillbergh—and_ there isno 


perceptible reason why the same rule should ‘not. be: applied—it 1s 
. plain that they lost. their rights. in their-leases: upon their failure to. | 
| appeal from the cancellation of their leases. | 
Mr. Peterson did appeal from the cancellation. of We lease. But. 
he failed to serve a copy of his notice of appeal upon Mr. Gillbergh, 
as required by the Department’s Rules of Practice. 43 CFR, 1952 ed.,. . 
921.75(c). Accordingly, in accordance with the consistent rulings of 

the Department, Mr. Peterson’s appeal must be dismissed. Lawrence - 
7’. Epperson et al., A-26840- (April 30, 1954) ; Arthur L. Wingard er 
 al., A-26977 (June 38, 1954). This puts Mr. Peterson in no aoe 
ie position than if he hed failed to appeal. , 
As for-Mrs. Lasrich, she also. failed to. appeal. "Howes ‘er : 

| “pastornigs, Mr. Griffin, dia appeal. This presents the question whether. 7 
Mr. Griffin was entitled to appeal.» The. record shows that the assign- . 


--. ment. of the Lasrich lease to Mr. Griffin was filed about 214 months 
before Mr. Gillbergh in effect requested the reinstatement of his appl- 


cations. So far as the record shows, the assignment: was in com-_ 


| pliance with the. statute and the regulations, and action on approval a 
of the assignment. was withheld only because of the filing of Mr. 
- Gillbergh’s requests for reinstatement. ‘Section 30a. of the. Mineral 


Leasing Act (20 U.S. C., 1952 ed., sec. 187a) permits the. disapproval 


of assignments only for’ limited. reasons, none of which appears to — _ 


be pertinent here. It seems, therefore, that Mr. Griffin has a very _ 
substantial. interest in the outcome of Mr. Gillbergh’ Ss. applications | 


for reinstatement and.that he may be recognized asa party ininterest 
- -with respect to actions taken concerning the Lasrich lease. The De-. — 
a partment’s ‘Rules of Practice permit an. appeal by any‘ “agorieved — = 
person.” 48 CFR, 1952 Supp., 221.75 (a). Mr. Griffin would seem. : 
clearly to fall in that category. ‘See Henry E. Kaune at al. , AE PAEES, oe 


: (December 12, 1947). 
- Ttis contended, however, by Mr. Gillbergh that thie Griffin snpeek 
was late... The record shows that. the Associate Director’s decision 
of September 17, 1953, was served upon Mrs, Lasrich on September - 
“91, 1958, and that the Griffin » appeal was filed with. the manager on 
December 22, 1958, and received in the Director’s office on December 


28, 1958, over 3 months after the service on Mrs.- Lasrich. However, 


a. copy of the decision was not sent to Mr. Griffin and he asserts that 
he learned of the decision only informally. ‘Since the time for appeal 
by an aggrieved person runs from the date of service upon. the person 
and it is not- known even on what date Mr. Griffin was informally 


: advised of the decision, it cannot’ be said that his appeal was late. 
| ‘That Mee the CASS), ‘the reinstatement of the — appiepon Bis < 
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with cope to the land included in the Taueeh lease cannot stand.° 
_. It may be noted that the Griffin appeal does not serve to bring 
before the Department the interests of the other lessees. - McReynolds 


v. Weckey et at., 39. L. D. 498 (1911). By their failure. to. apes they —- 


lost’ whatever interest st they hadi in their leases. : 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 23, Order No, 2509, as revised, 17 
FR. 6794), the following actions are taken : 4 

1. The Assistant Director’s. decision of March. 30, 1953, dieiciiag 
Mr, Edmondson’s protest against the amendment of Mr. Elmgren’s 
~ lease is reversed; the amendment of the Elmgren lease is canceled; 
and the case is remanded for further action 1n accordance with this 
. decision. | 
9. The Assistant racian Ss ceca ot J uly 8, 1953, aheing Mr. 
_ Graham’s application for the reinstatement of his el and gas lease 
application is affirmed. | 
_ 8. The appeal of Virgil Beiter from the Associate een S 
decision of September 17, 1953, is dismissed; the Associate Director’s — 
decision is allowed to snd to the extent that it held the Dudley, 
_ Peterson, and Burton leases for cancellation, and is reversed to the 
extent that it held the Lasrich lease for cancellation; and the case is 
‘ remanded for the reinstatement of Mr. eee Ss . applications to 


_ the extent indicated i in this decision. 


| Cuarencn A, Davis, 
Solicitor. 


_THE TEXAS COMPANY, THOMAS G. DOROUGH, APPELLANTS, 
| JOHN SNYDER, INTERVENER as 


A-27021 - _ ‘Decided August 10, 1954 


Oil and Gas oem ne Land—Publie Homan Fis st Qualified Appli- 

- ceant—Cancellation of Lease—Reinstatement of Application—Rules of - 
Practice—Contest—Supervisory Authority of the Secretary. 

Where an applicant files an application for an oil and gas lease on acquired 


lands which includes. a tract of public land, he does not earn a preference 
_. vight to an oil and gas lease on that tract as against an applicant who files 


“+ 6'Dhis disposition of the case renders it unnecessary to consider the contention advanced 


by Griffin that Gillbergh’s application (Salt Lake 071266) was invalid because, at the time 
when it was filed; the land applied for was included in a mineral entry (Salt Lake 066330) 
on which a final certificate had been issued: The mineral entry was apparently later 
_ canceled:on October 27, 1950, and notation of the cancellation entered on the tract books 
on: June: 255, L951. : 
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= ma a subsequent proper public-domain application 2 for an ofl and gas lease on | 


-the same tract. 


i "Where an. acquired land oil: and gas lease tneludes’ a. tract of public. ee : | 


land, the acquired land lease is: subject: ‘to cancellation as to the tract, of 
public domain. land. eae . : 


<e if the Department ea that’2 a tract. ‘ot "public iand which i is not within | 


any known geological’ structiire of a producing oil or gas field will be made — 
available for oil and gas development, the Department is under a mandatory _ 
- duty, imposed by statute, to: lease the land to the ame Petron who first... 
., ° Submits a proper application for it.. atid , - 
aig Where an applicant for a spablicland 5 oil and gas ‘jease « acquiesces in all errone- 
ous determination by a Bureau. official that’ his ‘application . covers acquired - | 
~ Jands and in the processing’ of his. application: as one’ for an acquired- land 
ere lease, and. action™ ‘on his case as a public-land application: is: closed, he will - 
-.not be granted a reinstatement of his application as a public-land applica- 
Hg tion where the land has. been. leased to. an intervening applicant pursuant 


Shee toa proper public-land-lease application. . 
a contest. will not be allowed ‘where the. grounds for an alleged contest, are 


= shown by the records of the Department. , 

When a-matter pending before the Department. of: the Interior. has been con- 
sidered at the. highest. level in the Department, no interested party may be.. 
heard to. complain: of defective consideration. at. a lower level, since the 
_ Secretary. of the Interior. has authority. under ae law to assume. jurisdiction : 


at any stage of the proceedings. 
APPEAL FROM THE. BUREAU OF LAND MANAGEMENT 


The Texas Company has appealed to the Secretary of the Interior pa 
from a decision by the Chief, Division of Minerals, Bureau of Land — 
“Management, dated February. 16, 1954, which Ganceleds -in part an oil 
and ‘gas Tease for acquired lands (BLM-A 016898) - which The Texas 
Company holds as assignee of Thomas G. Dorough, the original lessee. 

On April 19, 1948, Dorough filed with the Bismarck district land 
office an application for a noncompetitive oil and gas lease pursuant 
to the act of ‘February 25, 1920, as amended. (30 U. S..C., 1952 ed., 
sec. 181 e¢ seg.), covering. 2,080: acres. of land situated in T 153 N., . 


R..95 W., 5th P. M., ‘McKenzie County, North Dakota. Included in. 


this land was the NEY,SWY, sec. 7, the tract involved in this‘appeal. — 
The application was given serial number Bismarck 025004 and held — 


inthe local office for processing. - -On Ji anuary 19, 1949, “Dorough a 


| wrote to the Bureau of Land Management office 1 in Billings, ‘Montana, 
7 inquiring as to the status of his application. : In this letter he stated:. 
- Since filing the above numbered oil and gas’ ease application, I have Jearned : 


that applications for acquired. lands. ‘should be filed direct to Washington, D. C, 
‘Therefore, if any part of ‘this application is considered acquired: land, please 


‘i accept. this letter as. formal notice that it is my. desire, that the: matter. be. for- 2 . 


warded to your, proper pee office in or der: that an. oil and gas. lease can be issued. 


1 The land office ait Bismarck, North Dakota; was. aiscadtinaen as of the ciose of bust- 
ness on July 8, 1948, ‘pursuant to Executive Order 9977, dated aay, 1%, 1948" ee F. R. ; 


| zee. 


3671 sake 0) SHE TEXAS.CO.-ET ALS 2. >.) (869 

| ae August 19,1954 7 a 
| The Regional Chief of Adjudication, Region III, ease to this 
letter on January 25, 1949, informed Dorough that of the lands in- 
cluded in Dorough’s: ‘application, only certain lands in secs. 5 and 8 
7 public domain land. He then stated: - m. 

In view of the fact that the abore land is the only land that may be e included 7 
in a lease under the leasing act of February 25, 1920, it is suggested that you: 
file a new application covering the balance of the land. such application should - 
‘be filed direct in the Bureau of Land Managenient: office in Washington, D. €. 
Your application should clearly show that it is an application for acquired land. 

Dorough apparently did not file a new: application. But on Feb- 
ruary 4, 1949, the Regional Chief of Adjudication forwarded three _ 
applications by Dorough, including Bismarck 025004, to the Director — 
of the Bureau of Land Management, together with a memorendum in 
- which he stated that he was attaching a letter from Dorough in each 

case showing that Dorough wanted the applications to be considered 
as for acquired land only.’ He also informed the Director that Dor- 
ough had amended two other applications filed by him to include the 
public-domain lands listed in the three applications being forwarded 
- to Washington * and that the cases'as to the three ape being 

_ transmitted had been closed by the regional office. 
~ The Washington office assigned acquired- land serial numbers to the 
three applications and held them for processing. Application, Bis- 
marck 025004, became BLM-—A 016898. By a decision dated October 
29, 1951, Dorough was sent for execution acquired-land oil and gas 
lease fous: covering 1669.4 acres, which included the NE14ZSW), sec. 
7. Following execution of the forms by Dorough, the lease was issued 
with an effective date of December 1,1951. <<? 

Meanwhile, on May 14, 1951, J ohn Savas: filed an “offer to iiss 
for oil and gas on’ form 41158, # embracing the NE14,S Wi, sec. 7, 
among other land, with the Bick of Land Management, Washing- 
- ton, D. C. The offer was numbered BLM (ND) 023998 and trans- 
- mitted to the Billings land office for adjudication. The offer was re- 
jected as to the NEYSWi, sec. 7 by a decision of the manager of the 


Billings land office dated October 23, 1952, on the ground that the 


tract had been patented without an Gil aud gas reservation to. the 
United States. A lease BLM” (ND) 023998, “effective November 1, 
1952, was issued for other of the lands applied for. Snyder appealed | 


2 The letter in fhe ease of Bismarek 025004 was auamnaniy Dorough’s letter of J anuary 
19, 1949. 

“The public - domain land in Bismarck 025004 was transferred to Bismarck 025008. 
See the Bureau’s decision of October 29, 1951, referred to later in-the text, in which the 


statement was made that the public- oon Jand in Bismarck eNOS had been sacluded % 


in lease, Bismarck 025008. 

- #This is the form. required. by regulation (43 CFR, 1952 Supp., 192. 42) to he used for . 
applications for noncompetitive oil and gas leases pursuant. to the uiinere Leasing Act o 
February 25, 1920, supra. 
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= “from die: manager’ s decision, pileging: that the patent had contained os 
an oil and gas reservation. The status of the tract was thereupon s. 

checked in the records of the Bureau of Land Management i in Wash- 

ington where it was. ascertained thatthe land had been patented with ce 


an oil and gas reservation pursuant to the ‘act of J uly 17, 1914 (30 


U. 8. C; 1952 ed., sec, 121 et seg.). Accordingly, on March 18, 1953, _ 


_ the manager ‘revoked: his decision of October 238, 1952, as to this tract, 


2. a and on April 24, 1958, Snyder's S Tease 1 was amended to include the | 
_ NEYSWY see. 7. —: 
Snyder, by a ister te the Dirsctot of the Buceen: or isi ‘Mares: oF 


- ) ment dated January 22, 1954, pointed out the conflict between his lease 
+ ; and Dorough’ S, which, by assigument appre es the manager of the : 


| Company. On February 16, 1954, the Chief, ‘Division. of Minerals, | 
- Bureau of Land Management, held BLM-A (ND) 016898 — cancella- : 
tion in part as to the NEW%SW14 sec. 7. 

The Texas Company and. Dorough filed a timely appeal to the Secre- 
tary (48.CFR, 1952 Supp., 221.75). . 

On March. 99, 1954, Dorough filed + a petition: a the reinstatement 
éf his original application, Bismarck 025004, with the Billings land 
office. On May 20, 1954, Snyder submitted a. petition. to consolidate 
| Dorough’s petition for reinstatement with the ephes from the decision 
of February 16, 1954. ; 

The tract in disputes was 4 onikaned (Bismarck 024342) by Saline K. 
Danielson on March 26, 1934, under the provisions of the homestead 
act (43 U. S..C., 1952. iG sec. 161 et seg.). On April 11, 1940, a patent 
(No. 1407828). was issued to Danielson in which the Goal: and. the oil 
and gas deposits were. reserved to the United States pursuant to the 
acts of June 22, 1910, and July 17, 1914, respectively (30 U. S..C., 
 -1952-ed., secs. 81 ef seg. and 121 et seg.).. On January 2, 1942, Selmer 
- K. and Flelen: Danielson reconveyed the tract: to the Unived: Sales bya 
s warranty deed. The title has since then remained in the United States. — 

. Thus, although the title to the surface of the land in dispute and to _ 


oo “the nonreserved. minerals have been reacquired by the United. States, 
| “the: title to the coal and oil and. gas deposits has always been in the | 
~ United States. Such. reserved deposits are specifically. made subject too” 
ee leasing under the Mineral Leasing Act of. ‘February 25, 1920, as a 


amended, , by section 34 of that act (30 U.S. C., 1952 ed., sec. 182). 
Tf the Department: determines that a tract of public: land which‘i is 


PB: not within any known. geological structure of a. producing oil or gas- 


field will be made available for oil and gas development, it is ander ao 
pee mandatory duty imposed by statute to lease it to the first qualified 
- person who files a proper application for it. 30 U.S. C., 1952 ed., ee 


7 226; Transco Gas & foe a ae et ano., 61 I. D. 85 (1982). 
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| das issued in. disregard of this obligation of the Department must 

be regarded as. having. been issued without authority of law and, in- 

deed, in contravention: of: the plain statutory mandate. Such-an oil 
and gas lease. is subject. to cancellation. Transco Gas o Oil Corpora: | 
Hon et ano., supra, | 
~Dorough’s original eooneaion for the NES Wy, sec. 7 (Bismarck 


2 025004). appears to have been a proper application for a noncompeti-— 


tive public-domain oil and gas lease and a lease could have been issued 
on it. However, the greater portion of the acreage listed in the appli- — 
cation covered acquired lands as to which the application would have 
_ had to be rejected. Thus, when Dorough was informed on January 25, 
1949, by the Regional Chief of Adjudication that the disputed trie : 
was ve public domain land, he amended another of his applications aa 
to include the public-domain land first listed in Bismark 025004. The - 
Regional Chief of Adjudication then transmitted Bismarck 025004, 
with a letter ‘from Dorough showing that he wanted the application 


to be considered as for acquired lands only, as an acquired-land appli- 
- cation to the Bureau of Land Management i in Washington, where it 


was received in February 1949, and numbered BLM-—A. 016898. Prior 

to sending the application to ‘Washington, the local office closed the 
case as to Bismarck 025004. Thereafter Dorough’s only valid appli- _ 
cation for the disputed tract was. BLM-—A 016898, and acquired-land — 
- application filed in accordance with the pertinent regulation (43 CFR 
200.5(b)) with the Bureau of Land Management in Washington. 

| While Dorough’s application was in this status, Snyder filed his 
application on May 14, 1951, with the Bureau of Land Management 
‘ in Washington, from which it was sent to the Billings land office for 
adjudication in accordance wath the ‘procedure which was in ened at 
that time® 
Dorough’s application was reached for processing in Washingtoi | 

after Snyder’s had been filed but before the latter had been acted upon 
in Billings. At this stage there was a conflict as to the disputed tract — 
between a properly filed public-domain application and a prior ac-. 
quired-land application. Since Dorough had sought as acquired land 
land available for leasing only as public domain, his application was 
not a proper one and failed to earn him a preference right to a public 
land oil and gas lease. &#. A. Wight, A-25408 (July 16, 1946) ; @. @. 
Stanford,61I. D. 232 (1958). His application, therefore, should have 


been rejected as to the NEY, SW sec. 7. Ld. 


aden s offer was filed under the proper statute and regulation 


5S At the time sayden filed his application, there was no land office in North Dakoita.. Con- ; 
‘sequently his public domain application was properly filed in Meeetueeons in ereonnence with 
the peranent regulation. « 43 CFR, 1952 Supp., 192. 42(b). : 
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ee a and, as the first: qualified le to file s a proper wr dipplication, he bad . 
sen ned. a ‘statutory preference. right, to a public- land oil and gas lease ae! 


: for the. land i in question. “He cannot. be deprived of his statutory pref- 

erence. by. a lease issued to another person in disregard. of it.* There- 
- fore, in the absence of any other factors, the decision canceling The : 
a, Texas Company | lease as to the tract.in question - was correct. es 
| - Dorough’s petition for the reinstatement of his original: applica; ; 
tion, (Bismarck 025004) as an ‘application, for a public-land lease on 


the NEYSWi, sec. 7 points up a substantial similarity between this — | : 7 


=. case and the cases ‘of Charles D. Edmonson, A-26834, Maner Graham, a 


: ‘A-26921, and Virgil. Peterson et al., A-26922, p- 855, decided i in a sin- - = 


a gle eee today. | ~The basic- fact situation. involved i in’ these cases is 
"Bg. follows: An application for a noncompetitive oil and. gas lease is. 
2 erroneously rejected on the ground that.the land is. withdrawn or. that. 

_ the land has been patented without a mineral reservation or for some 
. other reason. The applicant. does not appeal. Subsequently a lease: 
~-ds issued toa junior applicant for the same land. The senior appli- 


cant thereupon. oa for. the reinstatement of his rejected as . ; = 


cation. ois ae 
Tn the. E es et al. pene it. it held that by his failure to. 


- appeal from the rejection. of his application, the. senior applicant - 
~ loses his preference right to a lease. as against, the subsequent appli- 


ie cant, even though the rejection was based. upon an erroneous ground. -° 


The situation presented ; in the immediate case, is substantially simi- 


ior an. Dorough applied for a public- land lease on the NEY,SWIy sec. we _ 


‘He was erroneously informed on January 25, 1949 , by: a Bureau. official 
that the tract was acquired land and that a. new application should 
be filed for the land. Dorough did not question this advice or appeal 
but instead acquiesced in it by permitting his application. to be for- 


os warded to the Director as an acquired-land-lease application.’ 7 Action 


on. his case as involving a public-land application was closed. ‘There- - 
| after, Snyder filed a. proper. application for a public-land lease on 
the tract. Dorough’s acquiescence in what was. equivalent to a reje jec- 
tion of his public-land application for the NEY,S W1, sec. 7 continued. | 
- through his acceptance of an acquired- land lease for the tract. It was. 
not until a considerable time after Snyder had. received his lease that 
Dorough. attempted to reassert his Tights under his. original applica- | 


: thomsen: Gis “i 2041. Gener ation, “supra; ‘Annie: 2. HM et al. vy BLA, “Culber ton: 


os 4696150-26107, August 13, 1951; &, A. Reay. v. a. HY Lackie, 60: I. D..29 :(1947). 


‘The case record on Dorough’s application contains. a status sheet. dated October oi: 


-1948, which carried: the following item under “Conflicts”: > “Hd 024844 Bis: (O & G res’d. ae 


~aet 7/17/14) as to NH SW sec. 7. This clearly showed. thatthe oil: and gas” deposits- im. . 
. the tract had not been patented and later reacquired by: the: United States: but that they 


had: never lost their -public-domain status, - If Dorough ‘had: checked ‘the case file after . ; 
receiving the erroneous letter of January 25,. ‘1949, che would Have. noted oe inconsistency en 


is between the letter and the status sheet. 


BR] TEE TEXAS: CO. ETAT 2 et BTR 


| August 10, 1954 


ben. In ‘accordance with the Edmonson et ‘al. decision, ‘it must be. 
held that he had lost his preference right to a public-land lease on the 
tract in question wheii he did not appeal from what was the equivalent 
of a rejection of. his application for a public- land lease on the land. 
Consequently, Dorough’s petition for the reinstatement of his original 
application as to the NEWSW1, sec. 7 must be denied. . 

The appellants contend that in any event they were entitled toa 
notice of contest pursuant to 43 CFR, Part 221, but did not receive 
such notice, and that they were, therefore, sence of an opportunity 
to answer or défend. The pertinent regulation governing the initia- 
tion of contests provides: ; 
' Contests may be initiated by any per son seeking te. acquire title to, or ote , 
ing an interest in, the. land involved, against a party to any entry, filing, or other 
claim under.laws of Congress relating to the public lands, because of priority 
of claim, or for any sufficient cause affecting the legality or validity of the claim, 
1ot shown by the records of the Bureau of Land Management. [438 CFR 


‘291: 1(a). ] 


. Thus, even assuming ¢ that a conflict between two applicants for an o1l 


and gas lease may provide the basis for a contest, the fact that all of - 
the matters affectitig the validity of lease BLM-A 016898 are shown 
by the records of the Bureau. of Land Management prohibits the initia- 


tion of a contest by Snyder. Margaret M. Redmond, A-25907 (August — 


Hi. 1950). This rule has been specifically applied. to oil and gas mat- 
ters. Purvis v. Witt, 49 L..D. 260 (1922). | 
~As to the. appellants’ assertion that. they were. deorieed of an. op- 


portunity to.-answer or defend, it appears that the decision of Febru- 


ary 16, 1954, canceling in part The Texas Company lease stated: 
“This action will become final thirty days from receipt hereof. 


; The right of appeal is allowed * * *.”° Within the 30-day period, 


_ the appellants filed a notice of appeal and thereafter have filed a brief 


and a reply brief...They have had an opportunity to support their 


position-to the fullest extent.. There is no indication that there are 


matters of fact or law which they have been unable to ubveeen for the 
consideration of the Department. 

Although it might have been better practice for che Dinrsston of the 
Bureau of Land Management in this case to issue a notice to the appel- 
lants to show cause why their lease should not be canceled as to the 
NEYWSW sec. 7 (cf. 43 CFR, 1952 Supp., 192.49 (m) ), the procedure 
followed in this case has not injured the appellants. The final author-. 
ity in the Department ‘to cancel the lease rests with the Secretary who 
may. exercise his supervisory authority at. any stage of the proceedings. 
Levi Hughes et al., 61 I. D. 145. (1953). Thus the Secretary. might 
in the first instance have: assumed control of the pr oceedings to cancel 
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* the ieee as to AC NEY,SWY, sec. te Tt the. Senay had dbae 80, : 


the appellants could not properly contend that the Director should first. 


have considered and decided the matter. The appellants, having had 
the opportunity to present their case fully at the highest. level in the 


D epartinent, cannot rl ightly complain of defective consideration below. spre 


_ eee pursuant to ihe authority. aeleadicd to the adiiains by = 
_ the Secretary of the Interior: (sec. 28, Order Ne. 2509, as revised; 17 _ 
FR. 6794), the-decision of the Chief, ‘Division of Minerals, Sac sot 
a of Land Manag ement, 1s. affirmed and Dorough’s petition: ‘tor the rein-- . 
ee statement. of application, Bismarck 025004, as an application for a 
: gee land lease on n the ae ae sec. Ti is denied. ee ae 


| Chanexc CE A Davin 
| ‘Solicitor. 


DWIGHT §. YOUNG 
JOHN VAOS 


A-26856 oo - Decided August 18, 1954 | 


Homestead naeey= Poviaa to Section 7 of Act: of { March 8, , 1801 Pending 
Contest or Protest-—Mining Claims. 


An uncorroborated, unsworn allegation that valid mining claims were located. 
in 1917 on land upon which a homestead entry was allowed in 1940, and . 
‘a field report confirming the existence of the: mining claims do not, without 
further proceedings, amount to a pending : contest or protest within the 
meaning of the proviso to section 7 of the act of March 3, 1891. 

Where 2. years have elapsed after:.the: issuance of a. receipt upon, a final ; 
homestead entry and no contest” or protest was pending xg ainst the. validity. ; 

. of the: entry at the end of the 2-year period, ‘the. entryman is entitled to . 
thei issuance of a -paterit on: the: entry, éven’ though: after the 2-year, period 
-has run;'a mining Claimant asserts the existence’ of:valid conflicting mining 
claims. located: prior.-to. the fnitia. von. af any aaa to. ‘the land. by. the home- : 
‘stead entryman. : : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


- Dwight Ss. Young has appealed to the Secretary of the Laterior roid ' 
a decision of June 17, 1953, by the Associate Director of the Bureau 


of Land Management, which reinstated the enlarged homestead. entry ay 


of John Vaos on the W14SEV,, SEV,SEY, sec. 1, NE, NWSE, 


sec. 12, T. 5 S., R. 100 W., 6th P.M. Colorado, containing 320 acres, — a, 


and held that the Department i 1S required to issue a , patent on theentry 
to. Mr. Vaos. (48 U. S..C., 1952 ed.,. sec. 218). Mr. Young asserts | a 
Ss ownership of oil shale placer claims, located prior. to Mr. vA08 settle- Sv 


Sia ee DWIGHT S. YOUNG ET AL. 875 
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ment on the land, ona Jarge portion of the land covered by the home 
stead entry. | 
Mr. Vaos made entry on the above- described land on August 6, 1940.1 
_ It appears that he initiated a settlement claim on the land in J uly 1929. 
A receipt acknowledging payment of final commission and testimony 
fees was issued to-Mr. Vaos on July 30, 1947, on which date final proof | 
en the entry was submitted. Final- enroot: testimony indicates that 
impr ovements valued at, 82 5100 have been placed on the land Dy the 
entryman. 

On February 18, 1949, the Regional Administrator, Renin Iv, 
made a determination that the final proof should be accepted and the 
final certificate issued. Before the certificate was issued, however, 
on March 9, 1949, the Regional Administrator notified the manager — 
of the district jand office at. Denver, by teletype, that a protest against 
the Vaos homestead entry, alleging the existence of mining claims 
located before Mr. Vaos settled on the land, had been received, and 
that issuance of the final certificate should pe withheld until a supple- 
mentary investigation could be made. | 

The day before (March 8, 1949), the Regional Ra ainieator had 
written to Mr. ‘Young that tie understood that: Mr. Young claimed to 
be the owner of oil-shale claims which might be in conflict with Mr. 
Vaos’ entry. The Regional Administrator requested the names sand 
legal description of any such claims, 

_ On April 22, 1949, a letter was received by the egional Rie 
trator from Courtland. R. Jones on behalf of the appellant which 
stated, in effect, that Mr. Young owned mining claims on the land 
covered by the Vaos entry. Mr. a ones submitted with this letter data 
from the records of the county clerk and recorder, Garfield County, 
Colorado, purporting to indicate: that Mr. Young was‘the owner of 
| Inining claims in secs, 1 and 12, T.58., R. 100 W.., 6th P. M., Colorado, 

located on December 18, 1917, and tecorded on ‘Ji anuary 15, "1918, slong — 
e before. Mr. Vaos made settlement on the land.? The letter by Mr.’ 

Jones was. not ij in the form of an application to contest the Vaos entry; 
it did not contain the. statement under oath of the facts. required by 
departmental regulation (43 CFR. 221 2) governing applications to 
contest; nor were the statements in. the letter corroborated by the” 


“a On May 28, 1916, ‘the land was classified (but not withdrawn from oo as mineral: 


| and valuable as a source of petroleum and nitrogen. Thus, entries after that date under. 


the nonmineral land. laws. became’ subject to the act of July 17, 1914 (30 U.S. C., 1952-ed.; 
sec, 121 et seq. which - requires: a reservation to the United” States of the sitnerais for: 
which the land has been classified as valuable. 
#2 The land has been resurveyed since the time when the fain were recorded. The oie 
extent of the conflict between the Ene claims and the homestead entry is’ moh, evident: 
from information in the record. 
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oS affidavit, of a. witness, as is “also required by regulation SS CFR 
e 221. 3). a | -_ 
AL report. of: field xan tatien dated Ar une 9, 1949, confined ‘the 7 


. existence: of three mining. claims which. ‘conflicted in part with the ~ 


Vaos homestead entry. The report stated. that the claims were located 
on December. 18,1917. There apparently was no further action taken _ 
in this case until February 21, 1950, when. the Regional . Administrator — 
issued a determination directing that the homestead entry be canceled ‘ 

because of conflict with valid placer mining locations made in 1917 


and 1918. Ina decision of. March 3, 1950, the acting manager of the : : 


Denver land office held Mr. Vaos’ entry fee cancellation on the’ ground | 


o that the land was not public, land at the. time of the entrymani ’s : | 


settlement. = | 
.The Associate ‘Dickie S ‘decision: nn reinstated the Vaos ‘entry 
held that as the final receipt on the Vaos entry was ‘issued on J fuly 80, 
1947, and. that as no contest or protest. was pending against the entry 
2 years after the issuance of that receipt, ‘the Department must issue 
a, patent on the entry to Mr. Vaos i in accordance with the proviso to 
section 7 of the act: of March 3, 1891, as amended. (26 Stat. 1098, 1099; 
43 U.S. C., 1952 ed., sec. 1185), ‘This prove? | reads i in n pertinent part 3 
as. follows: re ee ee ee es 
. * ® after, the aees of. two years. from tne: date: of snes issuance, of the 
- receiver's receipt upon the final entry of. any tract’ of land. under the. home-, 
stead * * * laws, * * * and when there shall be DO pending contest or protest 
. against the validity of such entry, the. entryman shall be entitled toa patent con- 
veying the land. by him entered, and the same shall be issued to. him» ll ras 
~The question whether any contest or protest, was pending’ against: 
this homestead entry on J uly 30, 1949, 2 years after the issuance of | 
_ the receipt to Mr. Vaos upon. the fa entry of the land depends upon 
whether either Mr. Sc ones’ letter of April 22, 1949, or the field report . 


dated J une 9, 1949, may, be regarded as a protest or-contest within. _ 


: the meaning OE the proviso to. section ‘a of the act of March 3,. 1891; a 


‘The departmental decision in the case of Jacob A. Harris, 42 1 Des) 
611 (1918), held. that a contest, or protest to defeat the confirmatory ne? “ 


effect of the proviso to section 7 of the act of March 8, 1891, must be 


a proceeding sufficient, in itself, to place the entryman on me defense. 
or to require of him a showing of material fact, when served with 
notice thereof; and such.a. proceeding will be considered as pending | Boas: 
from the moment the affidavit is filed, in the case of a private contest 

or protest, or from the moment the Commissioner. of the General Land — 
~~ Office (predecessor of the Director. of the Bureau of Land: Manage-' : 
a ment), on behalf of the Government; requires something. to-be,done, - _ 

- by the entryman or directs a hearing upon a'specific charge.” The date . | 
Of ene issuance and service oe notice was held to be immaterial, if av ce 


374] DWIGHT §. YOUNG ET AL. BIT 
, August 18, 1954 | : 


without undue delay and pursuant to the orderly course of business 
under the regulations. | 


The decision in the Harris case was quoted with oe by ies - 


- Supreme Court in Stockley v. United States, 260 U. S. 532 (1928) ; 
Payne v. Newton, 255 U. S. 488 (1921); and Lane v. “Hoghund, 944 
U. 8. 174. (1917); all of which cases required determination of the — 
meaning of “pending contest or protest” within the scope of the pro- 
viso to ection 7 of the act of March 3, 1891. In Zane v.. Hoglund, 
supra, it was held expressly that the filing of an adverse field report — 
before the expiration of the 2-year limitation period was not a bar to 
the running of the statute where no action was taken nor pen 
begun until after the expiration of the 2-year period. 

On the basis of these decisions it is concluded that neither Mr. Jones’ © 


letter of April 22, 1949, containing the uncorroborated, unsworn alle- _ | 


gation of mining cies in conflict with the Vaos entry, nor the field 
report regarding these claims was a contest which would toll the run- _ 
ning of the confirmatory proviso. The appellant has not yet filed a. 
protest against the entry, and no proceeding within the rule estab- 
~ lished. By: the Harris case was started on behalf of the Government 
until the Regional Administrator issued the determination of Febru- 
ary 21, 1950, directing that the homestead entry be canceled. As the 
_ 2-year period after the issuance of the receipt on Mr. Vaos’ final entry 
expired on July 30, 1949, the determination of February 21, 1950, did 
not defeat the Eonar effect of the proviso to section 7 of the act 
of March 3, 1891. As the record now stands, there is no basis. for | 
canceling che homestaid entry. | 
| Unlike the above-cited cases, however, a further meta is raised 
by this appeal with respect to whether the land which Mr. Vaos’ entry © _ 
covers was public land when the entry was allowed. A valid location 
of a mining claim segregates the area which it covers from the public | 


_ domain, and such a claim becomes the property of the locator or his © 


assigns for whom the Government holds the title in trust. Clipper 
Mining Co.v. EU Mining & Land Co., 194 U. S. 220 (1904) ; Sz. Louis 
Mining Co.v. Montana Mining Co., i71U.S. 650, 655 (1898) ; Noyes 
_ v. Mantle, 127, U.S. 348 (1888). Thus, if the Vaos entry covers land 
included in valid mining claims located in 1917, the a “ae to that 
extent, void ab initio. 

The Department has held that a es eae which was. coe 
ab initio, because it was made at a time when the land entered was with- 
drawn, is not capable of passing to patent under the proviso to section _ 
7 of the act of March 3, 1891. Solicitor’s opinion M-36218 (May 2 
1954). But, as it has not yet been determined whether the mining 
claims are alte there is no basis for concluding whether or to what 

880185—55—27 a 
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extent. tie entry may be void. ee sl ne instant case ee not 
ee the same e situation as that considered i in ‘the Solicitor’ S opinion. ~ 


: entry ¥ was od "ab anita: and a, determination of the mieeon would ., 


require a further administrative hearing by the Department. ‘The : ; 
proviso. to section 7 of the act of March 3, 1891, was apparently i in- 


tended to bar, ‘after the 2-year period has elapsed, just: such: further 
administrative proceedings as would be required in this case if a de- 
ne partmental determination. of the validity of the ‘Vaos entry: were to 
- be made. J acob A. H arris, supra, Ppp. 613-614. This conclusion is - 
: ‘Supported by the decision. in Payne v. N ewton, Supra; p: 444, where — 
_ the Court, in discussing the DEEpOrS of the cere to section 7 of the’ | 
| - act. of March 38, 1891, stated: A ee ae Pe, : 
That purpose is to require that the right to a. setkast which for two years. has | 


| been evidenced by. a receiver’s receipt, and at the end of that period stands unchal- 
lenged, shall be recognized. and given effect by the issue of. the patent without 


— further waiting or delay,—and thus to transfer from the land. officers to the reg- 


ular judicial tribunals’ the authority to deal with any subsequent controversy over 
the validity of the entry, as would be the: case if ths: e patent were issued in ane : 
absence of the statute.  _ : ED so | : 
It follows that if the ohjections'< ofa mining sleet aoa the - 
validity of an agricultural entry affected by the proviso to section 
7 of the act of March 3, 1891, are to be considered by the Department, © 
| proceedings based upon eck objections must be instituted’ before 2 
years have elapsed after the issuance of final oe upon the entry. 
Cf. Caribou Lode, 94 Ti. D. 488 (1896). | 

When the Vaos entry was allowed, “depaceaadtal eens showed 
_-no conflicting rights to the land, ae the Department, prima facie, 
| was authorized to allow the entry. As no contest or protest against 
the validity of. the entry was instituted until after. 2 years from the 
date of the issuance of final receipt on the entry, the. Associate. Di- 
‘ rector’s decision that Mr. Vaos is entitled: to the issuance of a patent. 
on the entry and that the ane claimant must. ase his remedy in 


os the courts is correct. 


_ Therefore, pineal va the ‘authority. dciseteed to the Solicitor by 2 
the Secretary of thé Interior (sec. 23, Order No. 2509, as revised; 17. 


re F. R. 6794), the decision of the Associate Director of the Bureau of- | 


- Land rea ae is affirmed. : ane 
+ Tee “Cranencn A. Dams ca 
ae | _ Solicitor. 
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‘LYTLE AND GREEN. ‘CONSTRUCTION COMPANY 
WILLIAM DITTMAN 


A-26849_ a | _ Decided August 20, 1964, 
Rules of Dinghies Service on “Attorney—Homestead Entry—Land Contain- 


Ing Improvements of Unauthorized Occupant—Good Faith, 


a An appellant taking an appeal: to the Secretary of the Interior eoingiies with 
the Rules of Practice requiring service of: notice of the appeal ‘upon the 
adverse par ty. by serving the attorney who represented that party. in the ‘% 


proceeding. before the Director of the Bureau of. Land Management, even 


_ though the attorney has meanwhile been dismissed, where the record fails | 
. to show that the. adverse party gave notice to the. pes of the aELOREEY Ss 
dismissal. 7 | 
The improvement of subite land without authority of law or under any. claim an 
of right or color of title does not constitute. an appropriation of the Jand | 
‘that will take it out. of the class of lands subject to- homestead entry. 4 
"The Department cannot infer bad faith on the part of a. homestead. entrymaim 
_from the mere fact that he knew sever al buildings belonging to a third party 
were on the land at the time he applied for entry. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


‘William Dittman applied on December 16, 1950, for héineatead | 
entry on those portions of the E14SE1, sec. 5 and ‘of the SW1, 
sec. 4, T. 3 N., R. 1 W., Copper River meridian, Alaska, lying west 
. of the Richardson Highway. Entry was allowed by the acting man- 
ager of the Anchorage land office on January 10,1951. 

On July 23, 1951, the Acting Regional ‘Administrato: of the Butean 
of Land Management, Region VII, issued the following decision, : 
which was served on Mr. Dittman on J uly 26, 1951: | 

On January 10, 1951, William Dittman was allowed homestead. ‘entry to the ” 
SwW% of Section 4, EASE, Section 5, 1.3 N., Rs 1 W., C. R. M. It appears 

from the field examination dated June. 13, 1951. that at the time of the allow- | 
ance of the entry and for approximately a year prior thereto, that a portion of . 


the land comprising some five acres had been used as'a construction camp by 
the Lytle and Green Construction Co., who had applied through the Land Office 


February 20, 1951 for a special land use permit. to use these lands; They have 


constructed in the SW14ANW148SWi%; NIYNWYSWISWH, Section. 4,7.3 N 
R.1 W., C. R. M. a number of buildings of considerable value. ‘These buildings 
- were on the land prior to the application: for homestead entry of William Ditt- - 
man, and in Dittman’s. application for homestead entry no information was 
furnished that there were buildings on this land belonging to another. _ 
_It is a well established rule that no homestead entry will be allowed for: land 
embracing the improvements of another and the burden of coming forth with 
this information at the time of the filing of the homestead appre tion is | squarely 
upon the applicant Dittman. 
- Therefore Dittman is requested to show cause within 30 days after receipt | 
of this decision why the homestead entry should not be cancelled as. to the land 
| occupied by. ihe Lytle and. Green Construction Co. described: as: * * * and why | 
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: oe a ‘special use ened should: aot be issued to the Lytle and Green 1 Construction | 
or Co. for. the use of such. land. described supra. fous ah oe a 3 


oe Mr. Dittman answered a as follows in vad letter received i in the » Regional eee. 
=e Office on August 28, 1951: | peo aaa 54 — 


‘The “Decision” is, opposed. on the grounds | that it j is ‘not made : in’ i aekondaiee. € 


| S with proper procedure, that the facts upon which it is based are untrue, that — 
. the field report. upon. which it.is based. is. improper’ ‘and obviously. prepared to. - 


ae accommodate Lytle: a Green | Construction Co, and that the conteniplated action ee: 


sds contrary. to law. 


On September sae 4951, ‘the i Rapional Administrator issued : a deci a — 


nae od sion, the pertinent parts of which follow: pane 


7 oe ‘While the answer was. not: filed 1 within the time, allowed, it will, never- mv 
98 theless be ‘considered. Pe ee, ee et ae 
foe Cee oes se a ae ae. a ee ios el eee, 2 a ae es 


aL find ‘nothing improper in. the procedure. requiring the entryman to show ae 


| ‘cause.’ Moreover, -the: statement: that the facts: upon: which the: action. is based | 


are ‘untrue, is negatived by the sworn statement made June 8, 1951, by the entry- | aa 


"man, on file in the. record, to the effect that: the Lytle’ and Green Construction Pee 


= Company started their’ camp about. August: 15, 1950, and started erecting build- | 


a ings on the place: in September, and had constructed about 15 buildings. on the 


ro ~ ground before the winter, ‘which: occupancy » ‘by the company was prior to the. a 
- filing: of his homestead application. December 16, 1950, allowed J anuary 10; 1951, --- 25 


ee Thus, this ‘portion of the answer ‘to: ‘the order to show cause is. considered. : 
- insufficient and may be disregarded. ee | 


* As to that: part of. the answer, which alleges ‘that the ‘contemplated action - is fs 


- seontrary to law, it will be stated that it has long been a settled rule of law that. 


public land in the actual possession and: occupancy of: one under claim of right 


o _ is not. subject. to entry by another, and the fact. that the. occupant. is not. quali- 7 


- fied to. make homestead entry. ig immaterial (oer, sas Saas v. Shalt (@ L.. D. 4 


88): and the cases therein cited). 
- . An application to make entry presupposes good faith on. ane ‘part. of the re - 
“as plicant: and when he seeks. to enter land personally-known to be occupied by — 

A another, is chargeable with. pad faith, and the application to make entry may 


. : not be: entertained . (51: LL De 584.) 587 ye It is. evidenced, by. the entryman’ S'own . 7 


ee sworn statement that. he had personal knowledge. of the occupancy . by the con- te 


: ~sstruction company. of the land at the time of- making application’ to. enter. | Stes 
- ¢annot therefore be said. that. Dittman acted in peood faith. in. p inelnding, the land 


ee in his application and entry. 


In view ‘OL the foregoing, Dittman’s Ss. ee Anchorage. 017548, is reereny can- - | 


7 celled as to the. following described: tract. of land presently occupied by the Lytle a a 


and: Green Construction. Company, as. a road construction: camp: in connection 


aa with: its road’ work under. contract: with the. Alaska. Road. Commission, and the - 


He a company ‘will be permitted. the use of. the tract. ‘for ne) purpose? now: templet, 
ae any applicable law: ht re a | : 308. So, 


Mr. Dittman. appealed to the Dizkctor c of the Beg of land Man | a = 


7 - agement, and, on J¢ anuary- 12, 1953, the. Associate. Director reversed ; 
the Regional Adminmteatonr S: deciion The Lytle and: Green. Con- z 


nA st struction n. Coinpany i has: — to the Secretary o: of the Interior. 
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Mr. Ditéman has submitted a motion to dismiss the construction a 
a: company ’s appeal on the ground that a copy was not served on him 


within the 30 days allowed by the Rules of Practice. 48 CFR, 1952 = 


—_ | Supp. 221.7 5(c). It appears that the Company served its notice of | : 


7 appeal in due time upon the attorney who represented Mr. Dittman’ 

. in his appeal to the Director of the Bureau of Land Management, but 
that Mr. Dittman had meanwhile discharged this attorney. There is 

— nothing in the record, however, to show that the Company had notice 


of the attorney’s dismissal. The first’ notice the Department or the — 
Bureau of Land Management had of this was by Mr. Dittman’ Ss mo- | 


-- tion to dismiss. Under the circumstances the Company was justified | 

- in assuming. that. the attorney still represented Mr. Dittman and in . 
serving the required notice of appeal upon the attorney. 70.7.8, - 
“Attorney and Client,” sec. 123, note 32, p. 956, and cases cited ; 43 
a: CFR 921.85. The motion is accordiiely fenced 
We pass now to the merits of the Associate Director’ S decision. 

_ The Associate Director wrote: | 
“The @edision of September 11, 1951 citing Lindor en ¥. Shull (49 L.. D. 653) 


"states that it has been a settled rule of law that public land in the. actual pos- 
‘session and. occupancy of one under claim of right is not subject to entry. by 


x a another, and the fact that the occupant is not qualified to make homestead: . 
entry is imimaterial. However, the record does not show. that the company was 
- oecupying the land. under claim of right. This ‘view is further ' buttressed by 


| the fact that the company subsequently filed a special land-use application thus. | 
impliedly admitting that its previous occupancy rested upon no ‘authority oflaw . 


and that it was not occupying the land under claim or color of title. 


. “ihe improvement of public land without authority of law or under. any claim 
of right or color of title does not constitute an appropriation of the land that 
- Will take it out-of the class of lands subject to homestead entry... Wheeler Va" 


Rodgers, 28 L, D. 250 (1899) ; Of. Nichols. et al. v. Stevens, 51 L. D. 584, 586. 


(1926). 


. The Associate ee S anastndite of the ie as set out in 1 the 


<a paragraph quoted immediately above, 1 is clearly correct. See, in. addi- - > 
_ tion to the cases cited in his opinion : Powers v. Forbes, 7 C. L. QO. 149 


(1880) (Interior Department Decision) ; Stoddard v. Neigel, 7 L. D. 
840: (1888) 5 Norton v. Westbrook, 9 L. D. 455 (1889); Stovall v. - 

Heenan, 12 L. D. 382 (1891) ; Jones v. Kirby, 13 L. D. 702 (1891); 
Thompson v. Holroyd, 29 L. D. 862 (1899) ; Lag Ce v. de) 


_ 45 L. D.815 (1916). 


The appellant cites Bradford v. Danielson, 11 Alaska 406 (1947 , 
and similar Alaskan cases, for the proposition that one-in possession - 
of public lands in Alaska can hold them against all adverse claimants 
except the United States. - Actually, this is. no more than. a local. 
adaptation of the ancient rule in actions of trespass guare. clausumn 
ee that holds a =e of taupe in. a. ne to hen no defense. e - 
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= ” C, J , “Trespass,” ” sec, 98, ,D. 910, ae, cases shave no application fisee - 
_ The alle wanes of Mr, Diétman’ 8. entry segregated the area it embraced ue 


i 2 ~ from’ the. public domain. Parsons v.V enzke, 164. Us 8. 89, 92, (1896). cs 7 
Thereafter, the Company was not asserting a possessory aa against 


| a another mere occupant of public: land, but against the United States, 7 7 
~ which ‘had: appropriated the land to Mr. Dittman’ s use under the - 


: = ie homestead law. Of. Kansas Pacific Ry. Co. ve Dunmeyer, 113 U. S. oe. 
629, 644 (1885) ; Hastings and Dakota RB: Co. v. Whitney, 182 U.S. 357" | 


ae (1889). ‘To prevail under, such circumstances’ ‘the. Company would 7 


ag have to’ ‘show not. merely prior occupancy, but. prior occupancy under ~ a 


: authority from the United States. Hosmer v.. Wallace, 97 U. 8. BID oe | - 
(1878). I have carefully examined the Company’s appeal, as well as 
the case record, and fail to find even a claim of such authority. Con- — 


sequently, i in ‘the absence of some other invalidating defect in Mr. Ditt- 
‘man’s entry, the Associaite Director’s decision must be affirmed. 

It,is urged, however, in. the words of the appellant, “that the home? 
stead laws contemplate good faith « on the part of applicants and from < 
‘the record in this case, this element is definitely lacking. 7 The record 


~ in this case contains several unproved charges by the Company against 


Dittman, and by. Dittman against the Company. The only one wemay | 


a _accept as true, since it is admitted by the entryman, is that he knew 


~ that several of the Company’s buildings were on‘a small part of the — 
~ land on which he- applied for homestead entry: The Department, how-: 
ever, cannot infer bad faith from this alone. cae Vv. Rodgers, 28 


B,D. 250, 252 (1899). 


The appellant, has shown no error, in _ the Associate Director 'g 
décision,” | | oe 
_.... Besides the. Company’ s appeal; the predent, case files contains an- 
appeal by Mr. Dittman from a décision of March 18, 1954,-by the man- — 

- ager of the Anchorage land office. It appears that during the pendency ae 


FS OF the Lytle & Green protest, two contests were filed against Mr. Ditt- hee 
man’s entry, one by a certain Henry N. Kvalvik (No. 8362) andthe - 


~~. other by a certain Fred. Walker (No. 828 t). The official records relat- 
- ing to these contests have apparently not-been forwarded to Washing- 

. ton, for the only mention of thém in the file now before the Depart-:. 
~" ment is contained in material submitted. by Mr. Dittman. ~The: only. . 

copy of the decision of March 18, 1954, in the file now before me is one 


nee = ; submitted by Mr. Dittman. It. appears this decision held Mr. Ditt- - 
man’s’ answer to the Kvalvik. ‘contest’: insufficient, and Foquited: an 


a ’ amended answer supplying certain facts. 


~ Obviously the Kvalvik: and Walker matters are ot ee eka 7 


ae the Department at this time. - Accordingly, the file will be returned. to | 
the Bureau of Land: Management: so:that Mr.'Dittman’s appeal from: 


oe oe the panes g: ‘decision of March: 18, 1954, sang be. considered by ass <3 
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Director. Without detérmining what would constitute 4 giifficient an- 
-swer,to the Kvalvik contest, however, I do not believe it inappropriate 
to. remark that the affirmative averments required from the contestee 
by the decision of March 18, 1954 (assuming the copy Mr. Dittman has 
- supplied is genuine), clearly go beyond what should be required and 
appear to shift the burden of proof to the entryman. See 43 CFR 
221.18; Paris Gibson, 4¢ 1. D. 185 te): | of Crisp v. Maine, 59 lie By 
406 (1947). 
Therefore, pursuant to the authority delegated to the Solicitor - 
_ the Secretary of the Interior (sec. .28, Order No. 2509,.as revised; 17 
F'.. R. 6794), the decision of the Associate Director of the Bar of. 
| Land Management ; is affirmed. 


og. Rover even 
oe Solicitor. 


APPEAL OF REALS ROOFING COMPANY, INC. 
CA-199 7 Decided August 30, 1964 


Contract Appeal—Construction Contract—Timeliness of Appeal—Liquidated 
Damages—Remission. 


Failure of a contractor to file a timely appeal precludes a review of the findings 
of fact of a contracting officer, who assessed liquidated damages for delivery 
in the completion of a construction contract on Standard Form No. 28. | 
’ Where no timely appeal was taken to an assessment of liquidated damages by . 
_.the contracting officer, the question could not be raised subsequently by 
the contractor, by objections to the deduction of the liquidated damages 
in a final payment estimate. | - 
Relief from liquidated damages will not be granted merely because the Gov- 
ernment failed to suffer.an inconvenience or loss by reason of the delay. 
~The remission of liquidated damages is an extraordinary remedy which is. 
exercised only in cases where the claim for-relief is supported by substantial: 
_ equities in the contractor’s favor. There is no basis for remission where. 
the contractor’s delay in completing the contract is attributable to his failure 
to prosecute the work with reasonable diligence or because of his negligence: 
in other respects. 


ADMINISTRATIVE DECISION 


» The Reals osing Company; Tacs of Elnhurst, New York, has. 
appealed from the assessment of liquidated ase in the amount of. 
$2,460 under Contract No. J-56np—42 with the National Park Serv-. 
ice. That contract, which was executed on the standard form for. 
Government. construction .contracts (Form | No. 23, Revised April 3, 
1942), was entered into.on April 26, 1950, and. it provided that the. 

contractor would furnish the materials end perform. the work for the- 
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; Gaterecound atilities i in the fesidenios's area, 1 at és: Statue of Liberty . 
National Monument, Bedloe’s Island, New York. = a 
Neither the icontracter nor the contracting officer appears rs hive : 


been. much concerned. with the administrative procedure required i in. 


an. appeal. of this nature. The record before me is sketchiy, and it is 


~ not clear as to what documents constitute notice on the part of the 


contractor and what can be. designated as findings of fact by the con- 
 tracting officer. Nevertheless, the then Acting Chief Counsel of the 


National Park Service was. of the opinion thatthe essentials of an — : $2 
Oe appeal have been submitted, and by a careful 1 reading and analysis | 
—. have been able to consider nae claim. 


Paragraph 36 of the specifications provided that all oe Gide the es 
contract was to be completed within 180 calendar days after the date 
of receipt of the notice to proceed. - Liquidated damages were. to be . 
assessed, in accordance with the provisions of paragraph 87 of the 
sige enti oue at the rate of $10 for each calendar day of delay. — 
According to the record, the original contract time expired on De- 
cember 16, 1950. Change Orders Nos. 2, 38, and 5, and a Resume 
Order, effective January 7, 1952, granted extensions of time so that 
the completion time finally bedame January 17, 1952. All work, 
. however, was not completed until September 19, 1952, or after-a delay 
of 246 calendar days. The contractor was. assessed liquidated a 
ages, therefore, in the amount of $2,460. ‘ 
The first reference in the record to liquidated damages appears in a 
letter dated January 21, 1952, from the contracting officer to the con- — 
tractor. In this letter, the contractor is notified that each calendar 
day subsequent to January 17, 1952, would be in the liquidated dam- 
ages period under the provisions of paragraph 37 of the specifications. 
__. Apparently in answer to this letter and as 4 protest against the 
assessment of liquidated. damages, the contractor wrote to the con- - 
| tracting officer on June 9, 1952, and listed several reasons for his delay - 
in completing the poitrack The contracting officer replied on June 16,. © 
1952, in a letter which had the elements of a findings of fact but ee 


~~ not so designated. In any event, the contractor did not process an 


appeal within 30 days theréafter:- However, in a communication | 
signed by the Chief Clerk, Statue of Liberty National Monument, and 


_ approved by the contracting officer under date of December 1, 1952, — 


~ there was listed. the deduction of. $2,460 as liquidated damages. : The 


contractor, in an invoice dated December. ‘12, 1952, addressed'to the’ 
7 Superintendent, Statue of eanapas National Monument, on poe coe 

* - deduction in the following words: | ra foe 
We will not consent to a ‘deduction of liquidated damages, as the delay in : : bag 
aa completing - this: contract to “substantial PomcCOny was. not due to our- mea a 
2 7 negligence. ad CD a fi Bak, a fo Bm Lae gy, ae 
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The eoneclr followed this up with a letter to the ee offi 
cer dated February 4, 1953, in which it stated: “Therefore, we here- 
with make Formal ‘Appeal for balance due under this Contract.” 
The letter also cited as excusable grounds for delay the fact that work 
on the residences was not completed under the building contract when — 


_ anticipated, thus prevenune: contractor from testing his is utility instal- oe? 


lations. 

The contracting officer took cognizance of this letter as an apne k 
and on February 12, 1953, forwarded the record to the Regional 
Director of Region One or your decision.” It was subsequently sent 


to this office under date of April 1, 1953, with an aie area) letter | - 


by the Acting Chief Counsel. 
It is well established that the failure of a contractor to file a ditnaly. 
appeal constitutes a jurisdictional defect, with the result that any find- 
ings of fact of a contracting officer beeonies the final decision of the 
administrative agency concerned under the contract.. The failure on 
the part of the contractor to file a timely appeal from the letter dated 
June 16,:1952, referred to previously in this decision, which charged 
the contractor with liquidated damages, precluded the contractor from 
again appealing subsequently the assessment of such damages when he 
was Informed of a deduction of liquidated damages from his payment 
under the contract by the contracting officer in a final payment esti- 

mate dated December 1, 1952. 

It should be noted that the amount of the deduction corresponded 


- exactly with the amount originally assessed by the contracting officer 


almost a half year earlier. There can be no question, therefore, that 
the contractor by appealing the deduction of $2,460 as liquidated dam- 
ages was.attempting to revive by a request for reconsideration an 
appeal privilege which he had previously lost. Such appeal privilege 
may not be revived in this way. For a list of administrative decisions - 
to this effect, see Austin, Digest of Decisions, Army Board of Contract — 
Appeals, 1942-50, p. 24; Mac Exploration Company, p . 237. oe 
For these reasons, irrespective of whether the contentions of Ee 
contractor are valid, I must dismiss the appeal. | 
However, inasmuch as the contention of the contractor that his 
delays did not prevent. operations on the residence buildings as they 


were not furnished by the time he had completed his contract seems 


to be conceded by the administrative officer, I deem it advisable to 
7 discuss briefly this issue raised by the contactor: Hg 
_ It is well established that if a provision for. liquidated damages i in 
a contract is a reasonable one, it is not necessary for the party enforcing | 
_-it to show that any actual damage.was sustained. Relief from liqui- 
‘dated. damages, therefore, will not be grarited merely because the Gov- 
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| “ernment. failed to suffer: an inconvenience or loss by reason of the _ 
delay. - Wise v. United States, 249° ve ‘5S. 861, 364-367 (1919) 5 (82 | 
- Comp. Gen. 67 (1952). 2s | 
~» The remission. of. liquidated damages is an extraordinary: remedy. 

which 3 is exercised only i in cases where the claim for relief is supported | 
by substantial equities in. the contractor’ Ss favor. There is. no basis — 
; for remission where the contractor’s delay in completing the contract. 
is attributable to his failure to prosecute the work with. reasonable’ 
diligence or because of his negligence 3 in other respects. 82 Comp. Gen. | 
_ 67 (1952). 3s 
.. It is my opinion that the contractor 1 was s not free from fault i in the a 
prosecution of the work. ~~ | 
. The contracting officer, in his letter of Ju une > 16, 1952, wid: 


‘We. do not. consider the reasons outlined in. your letter sufficient to justify relief - 


| tr om the contract penalty. . The electrical connections referred to are minor, the 


2 Contractor for. the ‘Residences, Iade all water line connections outside the 
: buildings, you had no piping in the crawl spaces other than a water supply line — 
- ‘which you had: failed to. install as: ealled’ for. on the plans: The. Street washers | 
~ ghould have been installed when you laid the supply. pipes to them, and prior . 
pO other contr act. work in the same area... , Ss | | 

a ~ Accordingly, on.the record before me, T conclude that the contractor | 
2 has not sustained ‘the burden oF proof with respect to this : issue, 


‘Dermeunvarton. | 


-  ePheréfors: Sumnany to the authority. delegated to me sy the anes , 
| tary of the Interior, I determine that the findings of fact and decision ; 
of the contracting es dated J BRUArY 21, 1952, will not be disturbed. : 


I Raven Adena 
| Bae Solicitor. 
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oy nina of Specifications —Unforesceabe Cause— 
_ Delay by Supplier. - : : | Ses Se 


ak cause. for delay which. is “asserted: for. the first time after the performance 
of the contract and as to which the contracting officer was not: notified. within 


10 days from the beginning of such delay, pursuant. to article: 9 of Standard — | 


Form No. ‘O93: of construction connects may be dismissed without consid- a 
‘eration. : = | : a 
_. Where: contract iepectfcations require sie datinission of detailed t-shop atay- 
ings by the contractor. for. approval by the Government spor to. fabrication | 
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| ina construction contract, time spent in reaching apes upon | modifica- 
tions of shop drawings which did not consume an unreasonable amount of 
time does not constitute a basis for remission of poate ten damages assessed 

for delay in completion of the work: 

The failure of a subcontractor’s S supplier to per his obligations i is a normal 
hazard of business. i 


Delays of a subcontractor in making delivery will not excuse the prime: con- 


‘tractor from making timely performance, unless the difficulty resulted from 
an excusable cause under the coutract. , 

_ Officials of this Department do not have the authority to. waive the imposition 
of liquidated damiages on equitable grounds and can excuse a delay in per- 7 
formance only if it is attributable to “causes beyond the control and w ut 2 
the fault or r negligence of the COM AAT: . . 


"ADMINISTRATIVE DECISION 


Scene N, Zarpas, Washington, D. C., filed an appeal astea August 
17, 1953, from a decision of the contracting officer dated July 24, 1953, 
en Abad his request for an extension of time and. the remission 
of liquidated damages in the amount of $915. assessed against him 
for delay in the completion of the work under Contract No. 
14-10-028-154, entered into on December 99, 1952, with the National 
Capital Parks, ‘National Park Service. 

The contract, which. is on the standard form for ee con- 
struction contracts (Form No. 93, revised April 3, 1942), and specifica- 
tions made a part thereof, provided that the contractor would furnish 
materials and perform the: work necessary for the construction of 
a band shell at the Carter Barron epeupener in Rock: Creek Park, 
Washington, D: G; . 

Section 3-1 of itis Species tone peovided tha all work ore the 
‘contract should be completed within 90 calendar days after the date 
of the receipt of notification to proceed. Notification to proceed 
was received by the contractor on January 7, 1953, thereby establishing — 
. the date for final completion of the work as April 7, 19538. The work 
was accepted as complete on October 2, 1953.. Taguidatea damages 
in the amount of $915 were assessed by the contracting officer for 61. 
_ days of the delay. i in the completion of the work, pursuant to. article _ 
9 of the contract and section 8-2 of the specifications providing for — 
the assessment of liquidated damages at the rate of $15 per calendar m7 
- day for delay inthe completion ofthe work = =-— : 
‘The contractor, on appeal, seeks an extension of time, under article 
9 of the standard “Delays—Damages” clause of the contract, for the 


a In ep ayinent Bstimaie. No. “g—Final Payment, a dated October 19, 1953, the. Chiet Engi- 


-neer made the following statement : “The original completion. date was April 7, 1958. A 
stop order was in effect from. May 19, to September 14, 1953. ‘The work of this contract se 3 
- ‘was substantially completed on October 2,1953. Liquidated damages for 42 days, April 8, nate: 
to May 19, both dates inclusive, for a total of 61 days at oe 00 in. the total amount of - 


$915. 00 are being assessed. ” 
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ae period. Apa 7 imarsk May 19, 1953. 2 He alleges that the delay in a 


ice ~ completing the work was due to unforeseeable causes beyond his.con- |. 
“trol, namely, (1) incompleteness of the plans and drawings offered — 
‘ by the Government. for bidding purposes and the failure of the Gov-_ 


| = - ernment to note the sizes of the materials to be used in the construction — a 
_. of the band shell on-the contract drawings, and. (2) inability. of his 


oe subcontractor to obtain, steel and consequent failure: to. make timely oe 
aie delivery of steel materials and supplies. ame ear a 


I 


“The first exctisable’ cause for delay \ was per by the ene — 


. es the first time on appeal. A cause for delay which 3 is asserted. for 


the first time after the performance of the contract and as to which 


7 the contracting. officer was not notified within 10 days from the be-. 


a ginning | of such delay, pursuant to the: provisions of article 9 of the 


. . contract, maybe dismissed without consideration. | Dunnigan Gon- Ca 


- _ struction Co. et al. v. United States, 122 Ct. Cl. 262.(1952).. a 2 
| The crux of the complaint | is reflected 3 in ue following statement co 


: = of its subcontractor: : 


“Tt. appears. to us. that the design staff of thé Interior Depeeaent was ceo 
a ae ‘performing their: duties and. obligations by merely - outlining how they _ 
_. wished the finished product. to appear while leaving the actual design of. the fin‘ - 

- ished: product to the contractor. As: cay be readily.seen from the foregoing,, we 


- cowld not order our material until such time ag the Interior Department approved | x 
=e - the [steel] angles which. we intended to. use by approving our shop drawings.* 


Tb 3 is noted that the first shop drawings were submitted by the ae 7) 


ae tractor on. ‘February 3, 1953, 28 days after the notice to proceed. These | 


, drawings. were. disapproved and. returned by the contracting officer. ° - 


ae on. February. 16; 1953 (within 13. day Ss), because they failed to indicate ao 


+ all details and the method of connecting the members:. Revised shop ae 


A drawings were submitted by a letter dated: March 2, 1958, and returned, © + ~ 


2 : : epproved by a letter dated March 10, 1953 (within 8 days). The first ae 


Bee oer “ayn a letter ‘gated Yune 30, 1953, the contractor requested that the cotitract time: be. ne 2 
ee extended. from. April 7, 1953, the original contract completion date; through May. 19, 1953, 
the effective date of the stop order (dated May 20, 1953). (mentioned in footnote: a; supra) c 


and requested “that no liquidated. damages be assessed for the time it takes to install the - oe a 


. Band Shell anchors. at the end of the summer season.” 


a 4The appeal consists of a letter. dated August 17,’ 1953, from ‘Samtiel N.. anes the” : 


; contractor, which transmitted with. approval a letter dated’ August 10, 19538, from. Criss s 


7 Brothers: and. Company, Washington, De C., the miscellaneous: iron subcontractor, in which - 


this cause- for’ delay. was first stated. Section 1-3 of the specifications | ‘provides under. _ S 


_ . “Definition of terms” that “Whenever the term ‘subcontractor’ is-used, it is understood to 


a refer to. the second party of the- contract. Subcontractors, as such, will not be. recognized. sae 


oe . The usé hereafter in: this decision ‘of the term: “contractor” with: ‘respect to this. appeal a - i. 
therefore inchides, ‘the fontentions “made: by: the aubtonttactor ; and endorsed “by, oo is 


ee “contractor, 
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shop Gaane os the anchoring of the sections of the band shell was 
‘submitted by a letter dated April 30, 1953, disapproved and returned 
by a letter dated May 5, 1953 (within 5 a) Revised shop drawings — 
. of the anchoring of the sections were submitted by a letter dated June | 
15, 1953, and returned, disapproved, by a letter dated July 20, 1953 


(within 35 days, but time was not of the essence in this instance since | 


a stop order had been issued on May 19, 1953, stopping work on the. 
undertaking. until September 14, 1953). The third revision of the 


shop drawings was submitted. by a letter dated August 98,1953,and sw 


“approved as corrected” and returned. by a letter dated September 3; 


~ 1958 (within 6 days). 


Paragraph 2 of section 5 L of ai specifidations, captioned “Work 
10 be done,” provides that “Shop drawings shall be submitted by the 
Contractor showing complete details including member sizes for the. 
sections comprising the band shell. Details relative to the anchoring 
of the sections when in use shall be included 3 in the dr awings subject — 


to the approval of the Contracting. Officer.” The quoted language . | - 
of the specifications is unambiguous with regard to the obligation of. 


the contractor to submit shop drawings for approval by the Govern-. 
ment delineating the details of the band shell,.a fact which was ‘indi-. 


-- eated on the contract drawings accompanying | the specifications of 
- November 14, 1952, upon which his bid was submitted. Although 


several revisions of the various drawings were. required, the time con- 
sumed in arriving at final agreement does | not ao poar to have been. 
| excessive inthe circumstances. _ 7 
Jt was the sense of the contract that the time when the Government 

finally approved the shop drawings would control the time when the © 


4 _ fabrication work could commence. Under the terms of the contract, 7 
_ the contractor should have anticipated possible delay i in the commence- 


ment of the work incident to approval of shop drawings. Contracts — 
must. be presumed to be executed with full knowledge of the ote | 
ments of the obligation to be undertaken by both parties. 
I conclude that the grounds urged by the contractor as a Dasis for 7 
allowance of this claim’ must be rejected a as incompatible with the | 
express ae of the contract. | | 


0 


| The second cause for excusable: delay. sexertea by the enna is 
the alleged failure of his. subcontractor’ S ee to make tapely: 
delivery of steel. 7 | ois P4-s 


‘Wells Bros. Co. v. United Rees: 254 U.S. 83, 87 (1920) : Carnegie Steel Co. v. United 2 


nee: 240 U. S. 156, 165 (1915) ; ‘18 Comp: Gen. Ae T11, and 855, 857. Sees 


7 ee : fs 
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He “The findings of fact of ithe Srileaone otek ‘upon ghich he denied 
7 a contractor’s request - for’ an extension ‘ot time through May 19, 1958, 
were conveyed. to. the contractor in a letter dated J uly 24, 1953.5 


| ‘The contracting officer pointed out that a letter from the contractor 2 is 


| dated April 13, 1953, contained the first indication to the Government _ | 


oe that. the: contractor Mad encountered difficulty in procuring steel, “it 
2. then being © six (6). ays. after the, completion... date. Of “your” 


a contract ; Be | 
~The: contracting ieee denied as ‘contractor’ S ‘yoajuiset fi for 3 an oen 


ee re of time, on the grounds that the contractor had not shown that’ 


- the ‘delay was due. to. “unforeseeable” causes beyond the control and 


ee without the fault, or negligence of the contractor, as required for the © 


. granting of an extension. of time under article 9 of the contract. 
_.. Moreover, there had not. been established the fact that the failure of 
supply was caused by conditions so abnormal, extraordinary, or un- 
‘usual that they reasonably could not have. been anticipated or foreseen 
at the time when the contract was formulated. In the-absence of 
such a showing, the. delay is not. excusable under the terms ‘of the» 
contract. : 
~-T conclude that the evidence of record supports the decision of the 
contracting officer denying the contractor’s request, for an extension . 
of time, and, as an incident. thereto, the remission of the liquidated 
~ damages. assessed for the. period of the delay attributed to the alleged 
failure of the subcontractor’s supplier to. make timely delivery of 
steel. The failure of the subcontractor’ s chosen supplier to perform © 
its obligation, if indeed it did default, was a normal hazard ‘of busi- 
ness which ‘a contractor. assuines, and, accordingly, falls within the 
rule that delays by a subcontractor for this reason will not excuse 
the prime contractor from: making timely performance unless the 
7 difficulty. resulted from an excusable cause under the contract, which. 
In this instance was not established.' 2 | 


- Officials of this Department do not have the sathority to waive ‘the - 


| imposition of liquidated damages on equitable grounds, and can excuse 
a.delay in performance. only where it is established. that.the failure 
to perform on time is ‘attributable to “causes Dayana, the. control and. 


oe : without the fault or - negligence of thee contractor. Eanes 


ere The contracting officer states, in part: it: appears that this period. Fapnrorimately 34 - 


x days between. March: 10, 1953. when the drawings were returned to the contractor, and - 
April 13, “1958, when’ the: ‘materials appear to have: been received] is not an 1 unreasonable 5 


a time. in’ which to procure. the. required. materials. OP ee eee 


Pots i "06 Walsh Brothers v. United ‘States, 107 Ct. CL “627, 645 (4947) ; Dinetioun Transformer 
‘ : Co. ve United. States, 105. Ct. Cl, 204, 220 (1945) ; Krauss’ vi. Greenbarg, 137 FE. 2d 569: (3d > 
2 Mees, 1948) ; 3 Segreti ‘Construction Company, CA~172. (January. 15, (1953); Porcelain oo 


Bo Py oducts; Ine.; -CA-144 (January 16, 1952) ; : CB. Lauch: Construction Company, CA=188 
~ (October 10, 1951) ; ; California Steel Products Company,: >CA+61- ia 15, 1948) 
ey 7 See Bovey steraee Co. YY, United ibaa ole | U. S. 289, 294 ata te: can 
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- Therefore, pursuant to the authority delegated to me by the Secre- 

tary of the Interior, the findings of fact. ane decision of the contract- 7 

_ ing officer are affirmed. - = = ae 

| o 8 J. — Reon: 

- Acting Solicitor. - 


SUN OIL COMPANY 
“A.J. PRESTON 


ARTOIS Decided September 8, 1964 


Oil and Gas ‘Lease—Reinstatement of Application—School- Land Grant— 
Withdrawal—Restoration. . 


- Where a surveyed mineral school section is within a reservation on the ants 
of the enactment of the act of January 25, 1927, and is thereafter placed 
- within another reservation, title to the school section does not. pass’ to: the 
-  $§tate upon the termination of the first reservation so long as. the second 
reservation remains in effect. 
Where an ‘oil and gas lease applicant withdengs part of the land: covered by 
his application upon the erroneous advice of a Bureau official that the 
land is State owned,: his application wt not be peeneraved with priory . 
‘over a subsequent applicant. ae 


APPEAL FROM THE BUREAU OF LAND ‘MANAGEMENT 


The Sun Oil Company has appealed to the Secretary of the Teenie: 
from a decision dated March 17, 1953, by the Assistant Director of 
the Bureau of Land Management, which dismissed its protest against 
the issuance of oil and gas lease, Utah 05050, to A. J. Preston. | 
Preston’s lease, issued on September 1, 1951, encompasses the — 

| NEY,S Ey, SWwis EY, SW14, NY sec. 16, T. 95S., R. 20 E., 8. L. M., 
Utah, an area of 560 acres. The Sun Oil Company holds: ae oil aad 
gas lease from the State of Utah forthesameland. > | 

‘The appellant contends that title to the land vested in the State of 
Utah, pursuant to the school-land grants made in section 6 of the 
Enabling Act for the State of Utah (act of July 16, 1894, 26 Stat. 


107), as supplemented by the act of January 25, 1927, as sineated by = 


, the act of May 2, 1982 (43 U.S. C., 1952 ed., secs. 870, 871). 

The act of July 16, 1894, : granted to the State only Higuera 
school sections. United States v. Sweet, 245 U. 8. 563 (1918). On> 
June 20, 1924, adverse proceedings were ordered against the State 
of Utah with h respect, to. the above-described land on the charge that 


. 4 The lease was issued pursuant ta section at of the Miner al Leasing Act, as amended 
(30 U.S. C., , 1952 ed., sec, 226). ory te, eS as P hae, 
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ee the (aie was bea in dine Sates hina depadits of Ba 7 - 
shale and gilsonite, and was known to be of such character prior to 


a : the date the rights ofthe State would have vested. ~The State answered,. 


on “denying the charge, and a hearing was held: By a decision approved 


by the Secretary of the Interior on August 98, 1926 (Misc. 1187480); 


ao the. land was. held to be of known mineral character at. the date the » 

4 State’ 'S ‘rights would have attached under. the original grant. 4 
The following year the act of J anuary 25, 1927, was enacted.’ Sec- 
| tion 1 of the act extended the grant. of school sections to the States to 


include mineral lands, “subject. to the provisions of subsections (a), 


. (b), and (c) of this section.” ae _ Subsection (c) read, in part, as follows: . 


(ce). That any lands included within the limits of. existing reser vations of or. sm 


: . by: the: United. States, or ‘specifically - reserved . for water-power. ‘purposes, or | | 
- ineluded. in any pending suit or proceedings in the courts. of the’ United States, 


or subject to or included in. any valid application, claim, or right initiated or | 


: held under. any of the. existing laws of the. United. States, unless or: until such oe 


é application, claim,.or right is. relinquished or r canceled * e+ & are excluded from . 
= the provisions of this Act. ; 


“Ina decision dated N avember 28, 1928; sfieliich i auiegled he = 


7 Piedate s decision of August 28, 1996, ‘the Assistant Commissioner — 


: : 7 of the. General Land Office held ‘tint as ihe land had been included in. % 
a. Us first-form reclamation withdrawal made on: November 6,1917,and 
“as such withdrawal has been at all times and still remains in full ~ 


; force and effect, 2 the right of the State did. not attach either under 
the act of J uly 16, 1894, or under the 1927 act. 


The act of Je anuary 25, 1927, was amended by thee ac act, of May 2, 1982, a : | : 
so as. to. grant ‘to the States mineral school sections which were in= | 


cluded in existing reservations: ‘upon the extinguishment, of the reser- 


~ vations. This was done by amending the last clause in subsection (c), 
= quoted above, to: read” as. follows: in leas or until such reservation, | 
. application, claim, or right is eatinguished, relinquished, or. can- 

-eeled * * *.”” (Italics. supplied. ) The two italicized words werethe 


| ss only. two words added; no: other change was made 1 in subsection: ( oe 
_ +» Section 2 of. the 1932 act, also provided: = ae 


This: amendatory Act shall take effect as of janis: 25, 1927; and in. | any 7 | 


| ea in which a State has. selected. lieu. lands since such date under the Act — 


approved. February 28, 1891: (26° Stat. 796), and. still retains title thereto, | ‘such | 
‘State may, within 90 days after. the” enactment. of. this Act, relinquish to the 


United States all right, title, and interest in such:lands and shall’ thereupon be *) 


Mo : entitled to all the benefits of the Act of January 25, 1927, as amended. by this Act. | 


In his decision rej jecting the appellant’s protest, the Assistant Direc- = 


: tor stated that the land in question had been included.i in an oil-shale 


withdrawal by Executive Order 5827, dated _ 15, 1930 a ar 5 


ae The reclamation withdrawal was revoked on October 28, 1987, 
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lar ‘No. 1920, 53 L D. 127 ), which has not been ee and hint, as 
both this Withdeawal and the reclamation withdrawal were in effect | 
when the 1932 act was passed, title to the land has not vested in the 
State. In other words, the Assistant Director construed the words 


“existing -reservations” in subsection. (c) to relate not only to the time 


when: the 1927 act was enacted but also to the date of the 1982 amend- 
ment. 7 


the 1932 act made only the reclamation withdrawal a bar to the pas- 


Fhe ane canta that ‘he Hotronctive effect ae section 2 ae | 


- sage of title to the State, and that the revocation of this withdrawal . 
on October 28, 1937, eliminated this obstacle. In other words, it argues © 


that only a reservation existing on January 25, 1927, can prevent. title 
- toa school section within such a reservation from passing to a State 
under the 1927 act, as amended. In this view, the oil- shale withdrawal 
of April 15, 1930, is of no effect. . 

As indicated above: the 19382 amendment of. subsection (c) was a 
very limited one. Except for the addition of two words, the language 


of the subsection was continued without change. This fact, coupled 


with section 2 of the 1932 act, seems to make it clear that the words 
“existing reservations” were not intended to relate to any time other 
than January 25, 1927. | 
As originally enacted: subsection (c) Seed (sin ig grant made 
by the 1927 act school sections which were within an existing reser- 
vation or subject to or included in any litigation, application, claim, 
or right. It also provided that upon the relinquishment or cancella- 
tion of any such application, claim, or right the grant should take 


effect. However, school sections excluded from the grant because they © 


were within an existing reservation did not become subject to the grant _ 


even upon restoration of the land from the withdrawal. The States 


had only the right of ae liew selections for such, reserved school | | 


| sections. 


The act of May 9, 1932, in. the ee in Hecn it was 3.6 originally tee. 


duced in Congress, was Gatended to correct this situation by making 
the grant effective as to reserved lands upon the termination of the 
reservation. Section 2, supra, was added to the act by the Senate 


Committee on Public Lands oes Rept. No. 420, 72d Cong., ist sess. ), = 


which stated: 


The amendment + * * is: ae the purpose of removing any - neni Sea ene 


ties from the bill as introduced by establishing the effective date of the bill as _ 


of January 25, 1927, the date of the act which it amends, and by authorizing 


the States which have selected lieu lands subsequent to such date to relinquish oo 
the rights in such lieu lands before they may be entitled to the benefits of such 


act as amended. 
3301855528. 
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| Thus, it seems quite clear that there was no ere in n Ghnctitis the 1982 | 
~ act to extend the words Nexisting reservations” to relate to the date 


of the 1982 act. 


This does not dispose of the principal question In n this case, namely: ; 
whether by providing in the 1927 act, as amended, that the grant of 
mineral school sections should not apply to lands in a reservation 
existing on January 25, 1927 Congress intended that no future reser- 
vation or withdrawal of the land could be made which would have the 
effect of continuing to exclude the land from the grant despite the 
termination of the reservation which was in existence on January 25, 
1927. The language of the act is not plain or express on this. point. 
~ Such an interpretation can be founded only upon implication. To 


determine whether such an implication is eae we turn to the . 3 


legislative history of the 1927 and 1932 acts. - 


The 1927 act was introduced in Congress as S. 564 (79) oth Cae 1st oe 


ges. ). This bill simply relinquished to thé States all title of the United’ _ s 


‘States to: ‘school sections regardless of their character: It excluded 


from the bill ‘any lands “included within a permanent reservation 


for national purposes” and provided that “lands included within any 


Po x | ~ military, Indian, or other reservation, or specifically reserved for 
-_ water-power purposes, are included within the. purposes of this Act 


only from the date of extinguishment of. such reservation, and the _ 
| restoration of such land ‘to the public domain.” Paes . 
In its report on the bill (S. Rept. No. 603, 69th Cong, ist sess. i | 


ae the Senate Committee on Public Lands and Surveys stated : 


“The: bill relinquishes to. the States and Territories. the title of the ‘United 


States to all lands. designated in the. grants * * * excepting’ such as are *.# 


mt included in existing reservations: established by the United States. “With respect: 


a - to such designated lands as @re-in such reservations, the pill provides that re> ; 


ot linquishment of title thereto by the United States shall. be effective “from the | Pa, a 


- date of extinguishment of such. reservation and, the restoration. of such land to 
Se the public. domain. * “Hence the. designated. lands. situated’ in existing reserva-_ 
tions are unaffected by the bill. They remain subject. to present law until dis- 


establishment of the reservations, whereupon, if indemnity: has not been received ' : 
therefor, all the title of the United. States thereto is relinquished. : : 

After S. 564 was passed by the Senate without change, ity was com- 
pletely revised by the House Committee on Public Lands. However, 
except for a slight revision of language, no change was made in the 
_provisions of the bill relating to reservations. With respect to these 
provisions, the: House Committee made the same comments as did the 
Senate Committee in the extract quoted above from the Senate report 
(HL. Rept. No, 1617, 69th Cong., 2d sess.). v8 


The bill was subsequently recommitted i. ne House Gigante eo 
7 which then reported it.out in the form in which it became law. The, oa e 
final draft of the ee was epepaee by this a which had on s.7., 
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posed S. 564 as it’ was ‘introduced. Referring to subsection (st ne a 
House Committee stated : | | - 
; It will be further noted that the designated jande: or numbered Aeetione. ace 
ated in existing reservations are unaffected by the bill. They remain subject 
to the present law until such time as the. reservation is disestablished, and if 


indemnity has not been received therefor the State’s title to the same attaches. 
LH. Rept. No. 1761, 69th Cong., 2d Sess. | 


Tt is possible to: view the statements in the Senate and House Gots : 
“mittee reports as evidencing the intent or understanding that mineral 
school sections could not be included in reservations made after the 
effective date of the statute which would have the effect of continuing 
to exclude the lands from the operation of the grant despite the termi- 
nation of reservations in existence on the effective date of the statute. | 
However, it is equally possible to read the statements as simply stating i 
the consequences of the termination of existing reservations in the 
absence of any additional reservations which may have been made 
after the enactment of the statute. : 

The latter conclusion is substantiated by a-consideration of sabes: 
tion (a) of section 1 of the 1927 act, which was not added until the final 
draft of the bill was prepared by the Department. Subsection a 
reads as follows: | 
‘That the grant of numbered mineral sections under this Act shall be of the 
same effect as prior grants for the numbered nonmineral sections, and titles to 
such numbered mineral sections shall vest in'the States at the time and in the 
manner and be subject to all the rights of adverse parties recognized by existing 
law in the grants of numbered nonmineral sections. 

In the brief debate on the:1982 act in the House of sprees nies: 
Representative. reas Chairman of the House Committee on Public 
- Lands, stated : 7 


This bill will place all school lands in the same class. That is, the act of Janu- 
ary, 1927, was only to lift a cloud ‘that was upon the school lands because of the 
minerals, and. the Federal Government said in effect, “If you will keep the mineral 
for the benefit of the schools, we. will grant them to you.” : This would place lands 
affected by. the act of January 25, 1927, in the same position as all the Tes of the 
school lands that belong. to. the States. [75 Cong. ‘Ree. 8416. ] 


There seems to be no doubt, therefore, that Congress intended that. 
‘mineral school sections should have the sale status as nonmineral 
school sections. © 
° The general school- ina ‘adomniey act of Hebrabey 28, 1891 (43 3 
U. S. C., 1952 ed., see. 851), authorized the States to select indemnity. 
lands for school sections falling within a reservation or to await the | 
extinguishment of the reservation and take the eranted sections. 

In State of Utah, 58 I. D. 365 (1931), it was held that a school section 
placed in a reclamation withdrawal ee to:survey, when. title would 
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3 ciharwins pass to the State, nadia estos rae reserve Satter survey, aid ee 


not pass to the State upon the subsequent termination of the reclama- 
: tion. withdrawal so long as the phosphate reserve was still ; in existence. =~ 

If the act of May 2, 1982, only equated the provisions of the act of © 
January 25, 1927, with. the provisions of the general. school-land in- 


ma demnity act, then. the oil shale withdrawal of April 15,1930, would | eo 


a, prevent section 16 from passing to the State because it was made during 


the existence of a prior withdrawal and survived thes termination, of ne 


_ the earlier withdrawal. | a 
To agree with the appéllantt that the act of 1997, as Saeed: oe a 


- from: the grant to the States only those mineral: school sections within : : oe 


reservations existing at the date of the enactment. of that statute and — es 
that a reservation of.such sections after that date cannot prevent. the ; 


7 vesting of the State’s title after. the termination. of the earlier reser-. oe 


- vations: would be to place mineral. school sections in a. status. different > usb 
- from. nonmineral school sections. This conclusion would. be contrary _ 


- ; to subsection. (a) of-the 1927 act and to Representative Colton’s state-". * = 
_ ment, quoted above, which. indicates that the purpose of the 2 eee A 
act was simply to place mineral school sections in. the same status. as ee 


i nonmineral school sections. 


There is no persuasive indication 3 in the statinte or r its legislative i. ‘i . - 


re - tory that it was intended to diminish the authority of the Govern- i oe 
ment to deal with mineral school sections as.it saw fit prior to the. ae 


ae vesting. -of title in the States. Until title toa school section vests. 3, ca 
— the State, the Government may dispose of it as it sees fit.* — Ln Pe 
| Consequently, since the Government may impose a second valid eer ae 


ae vation upeh a nonmineral school section already in a prior. reservation, Oe oe 


. which ‘will survive the termination of the latter; and since the grant — 


—- ot mineral school sections is of the same effect.as the grant of the 
7 -_nonmineral sections, the same rule applies to mineral school sections. ao 


Therefore, the oil-shale withdrawal of April 15, 1930, was: valid 


| ; when made, and remains valid until it is revoked by competent author- : : ; bs 
aby. It follows that the title to the land in question has never vested 


_. in the State, that the land .is subject to leasing. under the Mineral rae 
7 Leasing. Act, and that the lease issued to Prestonisvalid. = on 


The appellant also contends that if the State’s title to the. fad in. : _ 
a2% dispute is not recognized, a prior lease issued’ to. one ‘Matthew Ce 


Ee Leonard on March.1,.1951, under-the Mineral Leasing Act, should be = ie 


| 7 amended to include this land. This contention is based on the fact that : 
_. when Leonard filed his application, Utah 0574, on October 24,1949, 
for this and other land, he was informed by the Bureau of Land: Man- = 


— . agement that the area here i in. dispute was. owned by the ‘State. He, 2 ee 


3 See United. States v. Wyoming, 331 U.S. 440, 444, 454. (1947). 
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einen, withdioe his application as to this land, and, a ise was 
issued to him only for other land included in his Soliton: The — 
appellant states that “the Leonard application was optioned. to the 
— sun Oil Company” and that the Leonard application i is entitled to 
_ priority if a Federal oil and gas lease can properly be issued. The 
appellant cites the case of Bettie H. Reid, Lucille H. Pipkin, 61 I. D. | 
1 (1952), in support of this contention. 

However, this case was overruled in the secent case of Charles DL 
Edmonson et al., A-26834, A-26991, A-26932 (August 10, (1954), 
p- 355, wherein it was held that an applicant for an oil and gas lease 
who does not. appeal. from the rejection of his application, even though | 
the ground on which the rejection is based is erroneous, loses his-pref- 


erence. right. to a lease and is not entitled to a reinstatement of his _ 


application with priority over a subsequent applicant. This principle 
was applied in another case, Zhe Tewas Co. et at., 61 1. D. 367 (1954), 
where an applicant acquiesced in the erroneous determination that 
his application covered acquired land and in the processing of his 
application as one for a land when the land in fact \ was =e pupMe 
land. 7 
| Coens it mitist: be held: that isoiard: fave ee his 
application as to the land in dispute, lost his preference right to a 
lease and is not entitled to have his application reinstated with priority 
over a: avenaens eppueent and his lease amended to include such 
land. | 
Ther efore, pur suant to the ipathaovits daenwad to he Sclietss by 
the Secretary of the Interior (sec. 23, Onder No. 2509, as revised; 17 
FF. R. 6794), the decision of the Assistant Director of the Bureau of 
Land Management i is affirmed. _ 7 
* a ete — ‘Anuethona, 
; | Acting Solicitor. 


| 1 "EVERETT ELVIN TIBBETS 
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: Patent—Effect of Issuance by Mistake—Cancellation of Patent—Rules of | 
-Practice—Appeal. 


Although issued by mistake and inadvertence, a. patent issued under canoer 
of law vests title in the patentee and removes from the jurisdiction of this 
= Department inquiry into and consideration of all casnuted a of fact, 
~ -as well as of rights to land. 
a A mistake in the issuance of a patent may. justify a recommendation by this 
- Department. that. the Attorney General start suit to cancel the- patent. 
7 Such suit would generally be recommended. where (1) the Government has . 
an interest: in the: mpemedy: by reason of -its interest in’ the land; (2) the 
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. interest of some party to whom te Gore is under obligation t has suf- + 2 
fered" by issue of the. patent ; (3) the duty of the Government’ to the pedple " 
$0 requires ; or (4) significant equitable considerations are involved. aa 

_ Where the mistake in the issuing of a patent was. to issue ‘it without. having 


afforded to a conflicting applicant an opportunity to appeal. under the Rules __ 


- of Practice of this: Department from an adverse classification of. the land 
- embraced by his application, insufficient Broads exist for oe judicial : 
; annulment, of the Daven: | 3 | i 8 


 ABPEAL FROM. THE. BUREAU OF LAND MANAGEMENT 


~ Everett Elvin Tibbets has taken an appeal to the Setteiney of ibs 
Sis tere from. a decision of August 25, 1953, by the Administrator — 


for Land’ Management, Bureau of and Management, which dis- as 


‘missed ‘his appeal from a decision by the manager of the Denver Land 
-. and Survey Office, rejecting his application (Colorado 0386) for an 
enlarged homestead entry (43 U.S. C., 1952 ed., sec. 218 e¢ seg.) on 
the NYSEY, of sec: 21 and the SYNWi,, NYSWH, WiSBi4 sec. 
(22,T. 41N.,R.14W.,N.M.P.M., Colorado. 
_'Tibbets’. application ‘was filed ‘in. the district land, office. at ‘Denver. 
on November 10, 1949. On December 2, 1949, public-sale applica- 
tion Colorado 0458 was filed i in the Denver. office by Melvin J. Adams. 
The land embraced by Adams’ application included the land covered 
by Tibbets’ application. On March 19, 1951, the Regional Adminis- 
trator classified the land in Adams’ application as suitable for public 
sale as an isolated tract. On. April 13, 1951, he classified the Jand‘in 
Tibbets’ application as unsuitable for homestead entry. Pursuant to - 
the classification, the land. was sold to Adams at, public sale on May. 
31, 1951, and a patent was issued to him on J uly : 24, 1952. On March 


eG ack was sold to ‘Melvin as ae ‘ander. Public Sale: Applica . 


ve - tion Colorado 0458, a prior application, on May 31, 1951.” 
ee ‘On Tibbets’ appeal from the rejection, the Administrator dismissed 

7 the appeal with the following statement of his reasons : et ate | 

oe - Lacking a final adjudication of. the conflict between. the public application - 


| - and the homestead application of Tibbets, the patent should not have been. issued. oo 
~~ However, notwithstanding the inadvertent issuance, it divests the United: States ee 


: On title to the lands’ described. therein and consequently this. Department. no 
p Eong: - longer has the jurisdiction necessary to give consideration to the appeal. of Mr. a 
“ Poe tee ee oo , a 


- In his appeal, Tobes weer thst is neserds chow his ach aa? x 
yee ‘to be senior to Adams’, and that it had been stated to him “in a regis- 
tered. letter received a by a me on ea cue: 25, 1958, from the. Director of : a 


forwarded it to Denver on November 30, 1949, ‘However, the date of filing a Seed is 


‘ ‘fixed as. of the time. it. is-received by ‘the office in: which it should have- been Hed; ‘in this. 
| case the Denver land office See Hligio Ballotti; A-26815. no uy. 30; ae ae 


sal EVERETT ELVIN TIBBETS =~ 399 
September 7, 1954 | oe 

the en of Land Management, that ‘due to a conflict,’ ie public- 
sale application of Melvin J. Adams, Colorado 0458, should. have been 
disallowed.” ‘Tibbets also argues that the land ioe which he applied 
is suitable for cultivation, and that he desires to make his home there 
and knows that he can support his family from the land. | 

- The controlling fact in this case is that a patent has been issued 
to Adams for the land sought by Tibbets. The effect of the issue of 
a patent is to transfer the legal title from the United States and to 


remove from the jurisdiction of this Department the inquiry into.and =~ 


consideration of all disputed questions of fact. Germania Iron Com- 
pany v. United States, 165 U. 8S. 3879, 883 (1897); United States v. 
Central Pacific Railway Company, 51 L. D, 403, 404 (1926). This © 
includes the determination of a question of rights to land. Heirs of 
C.H. Creciat, 40 L. D. 623, 624 (1912). | 
: Upon determining that the facts of the case warrant such Shoe: 7 
the Secretary may recommend that the Attorney General institute suit — 
to cancel the patent. See Sania Pe Pacific R. R. Oo. v. Northern 
Pacific Ry. Co., 37 La. D. 669, 673 (1909). The Supreme Court of the ~ 
‘United States affirmed the existence of the Attorney General’s right 
to do this in United States v. San Jacinto Tin Co., 125 U.S. 278, 284 
(1888). The Court cited this case in United States v. Beebe, 127 U. Ss. 
- 838 (1888), in which it discussed the matter in broader terms (p. 342) : 
The authority of the Attorney General under the Constitution and laws: of 


the United States to institute a suit in the name of the United States to set. 
aside a patent alleged to have been obtained by fraud or other mistake, when- 


ever denied by a specific pleading before this court, has been uniformly main-° — 


tained. And it may now be accepted ag settled that the United States can — 


properly proceed by bill in equity to have a judicial decree of nullity and an _ 
' order of cancellation of a patent issued in mistake, or obtained by fraud, where | 
the Government has a direct ay or is under an obligation meverune the 


relief invoked. _ 


Also, it would be within the established power of this mopeaen to. 


order hearings, if need be, in order. to obtain information relating — 


‘to the advisability or. eae of bringing suit. for cancellation. of a. . 
patent: Mary E. Coffin, 34 L. D. 298, 300-801 (1905). | 
_ Accordingly, the only possible action: left: to the Department in this 
| case is to consider whether it would merit a recommendation to the 
_.Attorney General that he commence an action to cancel the patent. — 
The quotation appearing above from United States v. Beebe indi- — 
| cates that it would become the duty of the Secretary to take such 
action -where the Government has a direct interest: or is: under an 
obligation respecting the relief invoked. A more particularized state- — 


2 See, also, Burke v. Southern Pacific R. BR, Co., 234 U. 8. 669, 692 (1914) ; ‘United States 
Vv. Price et al., 111 F. 24206, 209 (10th Cir, 1940). . a = XS, »: 
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ment oe this ales appears 3 in St. Louis, fron M ountain and Southern 
— «B.R.Go. , 13 L. D. 559, 561 (1891) : eee eee 


The. right to bring a ‘suit in the nameé ‘of the United States exists euls whieh ; 


: “the government has: an interest in the remedy sought by reason of its interests . 


‘in the land, ‘Or. fraud has been practiced on. the government and operates to its 
: prejudice, or it is under obligation to some individual to make his title good. by 


a setting aside. the fraudulent patent, or the. duty to the public requir es such action. 


In Santa Fe Pacific fi. A. Co. v. Northern st Ry. Co., , supra, Ne | 


-_atpage 673, it was held: Perfo 2 | | 
(RR Rw suit may ‘De protight: by the United States. in any ‘court of ommerant: | 
-furlediction to Set aside or annul a patent for Jands issued in its name on the 
_ ground’ that it was obtained by: fraud or. mistake, but that the right to bring 
~~ such a suit: exists. only © where the Government has an. interest in the remedy — 
-.-gought by reason: of its inter est in the land, or when:the fraud has been practiced 


. on the Government and. ‘operates to its prejudice, or the Government is under 


obligation to some individual to make his title good by setting aside the fraudu- . 
ge lent patent or where the duty of the Government to the people requires such 
action - (21° L. D., 179.) Moreover, the Supreme Court of the United States has 
decided. that. when. it is: apparent: that the only purpose for bringing the suit 
. to cancel the ‘patent is to benefit one of two. claimants to. the land, and the 
Government has no interest in the matter, ‘the suit must fail. United States.1 v. 


as San J acinto Tin Company. (125 U.S. » 273). 


- Again, in He ers of C. H. Creciat,. supra, at page 625, it was : held: 


Suit for. cancellation ‘of patent. will not. be. advised by. the land department 
> merely ‘because patent inadvertently issued, but it must appear that some interest 
‘of the Government,. or of s some > party t to. whom it 3 is s under obligation has suffered 
: ‘by issue of patent. i Loy 


And, in Me ary E. G 0 offi, supra, pa page 300, ais was sheld: 


i Re It is the duty of this Depar tment, before asking aid of the’ ena 
Of: Justice for correction of its. errors, to ascertain whether: the interest of the | 
United States, or ‘of some party’ to whom it is’ under: obligation, have. suffered , 


“by its own misprision, 


There. is no reason to: doubt that purely equitable considerations, ve 


a a when. of significant proportions, will justify a suit to‘cancel a patent. — 
“In Williams v. United States, 138 U. 8. 514 (1891), the Government 


= brought suit to cancel a land-purchase contract between the appellant 


~ and the State of Nevada, where the lands involved had been certified. 7 


‘to the State. through inadvertence and mistake. Certification had‘oc- | 


; . curred because there had been an erasure from the records of the De- 
_ <-partment of a customary notation of an adverse claim. Observing 
that. certification had‘transferred legal title to the State: and that the — 


| State had passed equitable title to the appellant through the land-pur- 


chase contract, the Court upheld the lower court’s cancellation of the — | 


- contract and divestiture of-the appellant’s title.’ The opinion empha- ee 


sized the necessity for acting to prevent “a monstrous 8 ANNE and = 


— ec concluded with the following statement, at DEES Beat 
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ok RR tt is obvious, it is common knowledge, that in the administration of 
~ such large and varied interests as are intrusted to the Land Department, matters 
not foreseen, equities not. anticipated, and which are therefore not provided for 
by express statute, may sometimes. arise, and, therefore, that the Secretary of 
the Interior is given that superintending and supervising power which will 


enable him, in the face of these rie contingencies, to do fustice. [Italics 4 


supplied.] — 


Measured against: the eciarie dTispusedd: above, j is appellant’s. griev- 
ance such-as would justify a suit to cancel Adams’ patent? | 
The real fault committed’in connection with the appellant’s appli- | 
cation is that in effect he has been deprived of an opportunity to appeal, — 
from the classification of the land included in his application as unsuit- 
able for disposal i in accordance with that application. It is well ex- 
pressed in a letter from the Administrator for Land Management to. 
the Regional Administrator, dated August 25, 1958. After pointing. 
out that the record of Adams’ application shows the existence of the 
conflict with Tibbets’ application, the Administrator stated : | 

By the. processing of the public sale case to final certificate and patent: Mr. 
_ 'Tibbets has been effectively deprived of an opportunity. to acquire the land under 
his application and of consideration of his claim on its merit. Since the land 
has been patented this bureau has no further jurisdiction over it. The sequence’ 
- of events clearly demonstrates that an examination of either of the cases prior 
to taking final action would have revealed the existence of the conflict. 

I would. like to eall to your attention that a classification made by a field ern- 
ployee is subject to reversal. on appeal to this office or on appeal to the Secretary . 
of the Interior. It follows, therefore, that no jinal action should be taken inany ~ 
particular case unless and until all conflicting applications have been rejected. 

and closed. This. principle holds regardless of the basis: upon which field em- 
ployees believe that a conflicting application is without merit. 
Since the record contains neither evidence ‘nor allegation of fraud, 
it will be presumed that the premature issuance of the eae to Adams | 
was due merely to mistake and inadvertence. _ 

. It is extremely regrettable that the appellant was not given an 
opportunity to have a review of the factual determination involved 
in the classification of his land as unsuitable. Nevertheless, no per- | 
sonal or property rights | inured to him merely upon the filing of ae | 
homestead application. | | 
What the appellant has been aunties of is a procedural eine | 
granted under Secretarial regulation; namely, the privilege of having 
the merits of his case reviewed by the Director of the Bureau of Land 


_ Management and by the Secretary of the Interior. 43 CFR 291.41, — 
— 296.9; 48 CFR, 1952 Supp. ., Part 221. These appeals are not matters eo 


of statutory right. The Rules of Practice, which provide for these: 
bo cee are based. on the broad gies of: oe OE ae as -de~ 
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‘ 


‘clared by Congress, to preseribe regulations not inconsistent with la 


. for the government of this Department. 43 UL Ss. Ce 1952 ed., Bice _ | 


: 1201; 5 U.S. C., 1952 ed., sec. 22. . 


ao ire Sane be argued that the. appellaiit 1s. ventitled te Sly on f asolion wae 3 


‘1 of the act of March 4, 1915 (438 U.S. C., 1952 ed., sec. 220), which _ 
provides’ for withholding from entry land jnieluded in’ an. enlarged 8, 


ete homestead application pending determination of the character of the. - 


| Tand, with the right. of appeal from such determination. For the - 
: ‘provisions of section 1 are concerned solely with land “which has not’ 


Been designated as subject to. entry” under 43 U.S. C., 1952 ed., secs. 


918 or 219. The tract books of the Bureau’ of Land Management ‘show: 

~~ that’ both’ sections ‘involved in the tract: described’ in the appellant’s ; 
application were designated previously to the application, under the’ 
act of February 19, 1909 (43 U.S. C., 1952 ed., sec. 218a). | 

Nor can it be argued that, ‘notwithstanding the previous designa- 


ie tion. of the lands under the act. of February. 19, 1909, supra, the mere 


act of filing his application. could give "Tibbets: a preferetice right of 
| entry. . The lands described in his application are vacant, unreserved, 
and. unappropriated public lands located in Colorado which were | 
withdrawn under Executive Order No. 6910 of November 26, 1934. 
_ (43 OFR 297.11; 54 1. D. 539), and became subject to section 7 of the 
Taylor Grazing “Act, as: amended: @ U.S: CG, 1952. ed., sec. oe | 


Section 7 ‘provides, i in part: 


oo aes Such. lands shall not be. subject to aisposition settlement, or pecnpanionl 
until after the same have. been classified and opened to entry: ok eR Dp ovided, - 
That. upon the application of: any applicant qualified to make entry, selection, 7 
‘or location, ‘under the public-land laws, filed in the land office of the proper dis- 
_ trict, the Secretary of the Interior shall. cause any tract. to be. classified, and . 
a such application, if. allowed. by the. Secretary of the Interior, shall entitle the 
applicant to a preference right to enter, ‘Select, or Jocate. such lands if opener 
to entry. as herein provided. | | 


~ It should be noted, moreover, that dicignation cinder tha act of F porard 7 


ary 19, 1909, supra, is not the legal equivalent of classification poder + 


section 7 of the Taylor Grazing Act, as amended, supra. . 


 ~ When each of the criteria discussed: above is applied to the erroneous: - 

8 deprivation of a privilege to appeal, it becomes clear beyond doubt that: | 
_ there is no basis here for recommending that a suit for cancellation of / 

the patent be sought. ae : | 


~The Government has no interest | in the faniali in » question. Tt has sold’ 7 


_ the land under. authority of law to the patentee, in whom title is now | 


| vested. Furthermore, the Government i is under 1 no > legal obligation 4 


. - 3 See Ceeit @. Huskey, A-26607. ‘(April 16; 1958), which. involved: an “ApplcAtlon for ee 
si additional homestead entry on land which, as the record ‘shows, had previously been desig- aan 


.. nated under the’act of February. 19, 1909 ;:see also, John H. Meikle et at., A-26785, A-26786: 
7 (Ganuery &; AOE) footnote 1. - | . 
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to the appellant, since e he has no legal rights i in respect a this Anton: , 
Nor is this a case which presents. any circumstance which would — 
impress upon the Secretary a duty ue ‘the public to or toward 
| cancellation of the patent. 7 7 
Finally, there are no equitable ene ka oie wolesd In ‘the. case. 
of sufficient gravity to justify the extreme and unsettling action of 
. seeking judicial cancellation of the patent. Such equitable considera- 
tions as may exist in the case bear a closer relationship to matters of — 
- privilege under administrative regulations than to equitable ‘concepts 
involving private rights. Furthermore, cancellation of Adams’ patent 
would pose serious legal and administrative complications. na patent 
‘from the United States is a solemn muniment of title not lightly to be _ 
- challenged or set aside * * *.” Germania ft ron Company. v. United - 
States, supra, at p. 382. , 
_ Aside from the legal aspects of iis case, hich hate sat bean dis: 
cussed, it would be unrealistic not to emphasize to the appellant, first, 
that the land patented to Adams was properly classified as suitable. 
_ for disposal by public sale as an isolated tract, and, second, that the — 


7 classification of land covered by the appellant’s application as unsuit- 


able for enlarged homestead entry was based on the Regional Admin- — 

_ istrator’s review of a detailed field examiner’s report which gives every 

: indication of completeness. | = 7 . % 
In view of the failure of the ei rcumiermnces of this case to meet any: . 

of the criteria recognized as justification for seeking cancellation of a 


patent, the Administrator’s decision dismissing Tibbets’ oe foi | a 


the re] jection of his application i is affirmed. | 
| | Oi Laws, 
Assistant Secretary. 


a CONTINENTAL OIL COMPANY 


é ab 
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| Rights a Wa weal Gas Pipelines. 


' ‘The Secretary of the Interior has no discretion to.excuse any applicant for a: 
ete right-of-way for a.natural gas pipeline across public. land from a statutory 
requirement to maintain such pipeline as a common carrier. 
Where it appears possible that an applicant for a right-of-way for a feed : 
gas pipeline. across public land, who: filed his: ‘application ‘before the act: of 
Px August 12, 1953, was approved, and who has refused to file a common-carrier’ 
 gtipulation, may be exempted by that act from the common-carrier provision, . 

. of section 28 of the Mineral Leasing. Act, but the record does not.so show, 

. the-ease will be remanded to the Bureau of Land: sensu wh instruc- : 

' thons ‘to allow the: ‘applicant 60 days to make such showing. ae ee 


a ee 
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"APPEAL FROM THE “BUREAU OF LAND MANAGEMENT. 


. “On Apel 5, 1951, the following letter from the Continental Oil Com- : ~ - 
pany was received in the Land: and Survey Office of the Bureau of - oo 


oe Land — at. }. Cheyenne: 


| Gentlemen: : oe ne a ee : * 
oe . This: letter ‘will serve: as: our. application : for right feway. under provisions of — a 
ou 7 the act of February 15, 1901 (31 Stat. 790): bes a 
ve - The right-of- -way. covered. by. this ‘application: is for: the purpose of laying a Son ea 
414" 0. Dz field fuel gas line on the surface, approximately paralleling our pres-° 

“, ent 65p"" 0. D. gas gathering line and ‘3’’ water. line: ~ “The attached man locates ea a 


oa the center line ; across the following-described Government land : _ Pe ts 


N ip NEY, Section 35, 'TS6N-RESW . 

- SEY, Sw, Section 35. T36N=R65W.~ 

SW. SE%, Section 25, T36N-R65W 
- $14, Swi, Section 30, T36N-R64W 


“Attachea are copies of the map of the ° proposed right o of way. 2 
ae vey: traly yours, Bae 
(Sed. ye ‘Bustow ant, . 
Be Plant Superintendent, | 

' Gasoline Plant Ne 0. 26. 


On eas 30, 1961, ihe manager pallowal tlie Company 30 days in’ 
which to. execute a. stipulation to operate | the. proposed pipeline. as a. 
common carrier, or to appeal to the Director of the Bureaw of Land. 
Management.? Mr. Burton Hall, Superintendent, of the Continental - 
Oil Company’s Gasoline Plant No. 26, Teepended ® as. follows i in a. letter < 


e to the: manager, received on September 17, 1951: 


The line covered by this application is ‘to be ised. for the purpose ee, returning 


 pesidue gas back to the leases for lease operations as ‘covered by a casinghead gas 


fe purchase contract. Since we do not. wish. to be a common: carrier but only to — 
- return. fuel gas. to the leases for icy opulent 8 and Spe vons purposes, we do not S 


Please advise. 


See The. ‘manager. prpled. on  Saritainbar: 19, 1951, that the new er : - 
tion of the Department (43 CFR 244.53, as contained i in Circular 1795, 


16 FR. 7570) required the stipulation from every applicant for a 


phe map sulimitted by the Continental On Capen shows! ‘the: praponed ‘route of the . 


; ‘Line. as crossing the N14NB\ see. 35, SEYSWH, SW% SEY sec. 25, T. 86.N., R..65 W., 


on 


ion natural gas pipeline.’ He allowed the Company 30 days from receipt. 
- of-his letter either to execute and return the stipulation ortoappealto > 
2. the Director of E the. Bureau of Land 1 Management: “The Paes ge de le ot 
ome oppesled = | 


and the S%SW, sec. 30; T. 86 N., R..64 W., 6th P.M. The intervening. land ‘in. the : 


cs SEY, SEY, sec. 25 is apparently patented, ‘and 6d. 36 is a school section. 


2¥Hor the form of ‘stipulation see Circular:1795 of July 27,1951 (16 Pr. R: #570). “the 


“é 244,63), and was ‘greatly. abbreviated on May 18, 1953: (Circular 13847, 18 F. &. 2953). 
was again. amended on December. 11, 1953 a CFR, 1953 Supp., 244. 62). aS we 2 — 


a pein of stipulation was slightly amended on June 24, 1952 (see 48 CFR, 1952. Supp. of | 


| aca  * °.: GONTINENTAL OIL CO. =-——<‘—i‘isti‘C:sC~‘S S'S 
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The Aeseany Director of the Bureau of Land Management, in his 
“decision on the appeal, dated January 27, 1953, modified the manager’s 
decision to constitute a rejection of the Company’ s application. — 

43 CFR 244.53, supra, was issued under authority of section 28 of 
the Mineral Leasing Act of February ‘ 25, 1920, as amended by the act 
of August 21, 19385 (80 U.S. C., 1946 ad, sec. 185). Consequently, 
_both the manager and the Aisin Directors in requiring compliance 


with that regulation by implication held the Continental Oil Com- 


pany ’s right-of-way application to be governed by the Mineral Leas- 
ing Act rather than by the act of February 15, 1901 (43 U.S. C., 1946 


— -ed., sec: 959), cited in the Plant Superintendent’s letter. 


“The Company has appealed to the Secretary of the Interior, con- 


tending that the regulation does not apply to a pipeline such as the | 


one it. proposes to build. This pipeline, it appears, is intended to be — 

used only to return dry gas from the oe S casinghead g gasoline 4 

plant back to its leased land for use as fuel. 7 

Section 28 of the Mineral Leasing Act, as amended by the act ‘of | 
August 21, 1935, read as follows: . 


Sec. 28. That rights-of- -way through the. saniie: lands, including the geet | 


reserves of the United States, may be granted by the. Secretary of. the Interior 
for pipe-line purposes for the transportation of oil or natural gas to any appli- 
2 cant possessing the qualifications provided in section 1 of this Act, to the extent . 


_ of the ground occupied by the said pipe line and twenty-five feet on each side 


‘of the same under such regulations and conditions as to survey, location, appli- 


cation, and use as may be prescribed by the Secretary of the Interior and upon. 


the express condition that such pipe lines shall be constructed, operated,. and | 
maintained aS common. carriers eo Provided further, That no right-of-way 
shall hereafter be granted over said lands for the transportation. of oil or nat- 
ural gas except under and subject to the provisions, limitations, and conditions 
of this section. * * * [49 Stat. 678.) 


It is apparent from ‘the proviso quoted that the Bina of Land 


Management officials who ruled on this case below were correct in hold- 
ing it to be governed by the Mineral Leasing Act rather than by the - 
act of February 15, 1901, supra.? It is equally apparent that the De- 
partment. of the Interior has no discretion to excuse any applicant 


from the statutory common- carrier requirement in. respect to any pro- 


posed line of pipe carrying natural gas across pune Jand. | Bee 
Frances R. Reay et al., 60 I. D. 366 (1949). sa 

~~ Congress, in its latest, session however, added the following proviso 
to section 28 of the Mineral Leasing Act: : 


Pr ovid ed, That the common ‘carrier provisions of this section shall not apply | 
to. any natural: gas pipeline operated by any person aunsect to regulation under na 


~ 3 The 1901 act authorizes. the grant. of rights-of-way “for erien ‘ditches, pipes and: pipe . 
lines, flumes, tunnels, or. other water conduits. - a? Tt obviously, applies Uae to 
water-pipé lines. 4 a ee 
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— the. Natural Gas Act: or by any y public atility subject. to regulation by a ‘State ee ae - 
” municipal regulatory agency having” ‘jurisdiction ‘to regulate ‘the rates and a 
- @harges for the sale of natural gas to consumers within. the State: or munici- ~ 


—pality 2 es [Act of August 12, 1953; Public Law 253, 83d Cong. Ast sess. (67 
Stat. 557) ] si 

Its possible that’ the Continental Oil Soapaite comes midlin the 

‘exemption ‘of the quoted proviso, although there is insufficient infor-.. ° 

mation in the present record so to-hold. For this reason, the case © 

should be remanded to the Bureau of Land Management in order to. 

‘give the Company an opportunity to show that it quale for such 

exemption. ° 

_ The records of the Bureau of Land Management reveal ehie under 

a previous. application (Cheyenne 080453): the Continental Oil Com-- — 


. pany was granted a right-of-way for a 65¢-inch gas-gathering line and. 


a, 8-inch residue. gas line over the identical route how requested forthe =| 


pr oposed 414-inch: residue line. There is no proof of construction in» 


_ the file of Cheyenne 080458, but the ‘Company’ s briefs in the present: a 


case refer to the 65-inch: line as in existence; anda report of field 


a S examination made by the Bureau of Land: Management on June 12,° | 
1951, also mentions an existing 654-inch gas-gathering line. “Appar- : 


ently, however, the 3-inch residue line has not been’ constructed and 


the 414-inch line of the present application i is. being proposed i in lieu | 


: fe of it. It should be pointed out. here that the permission to construct ; “4 
a 8-inch residue line granted in Cheyenne 080458 by a decision of the 


a land office manager. dated. Ji anuary 9, 1950, is still effective, and. will a 
remain so until January 9, 1955, 43 CFR, 1952 Supp., 244. 15. : 


“As asserted by counsel for the appellant, no common-carrier stipula- sui 

7 tion was. required prior to. approval of right-of-way | application, 1 
, Cheyenne 080453. This is because the. Department. did not. impose ea 

such a requirement: at the time that. right- -of- -way was granted. How- 


a ve ever; both the existing 654- -inch pipeline. and’ any 83-inch residue. line : = 


which may. hereafter be constructed pursuant. to the manager’ s. deci- 
sion in that. case are subj ect to the common-carrier provision of section 
28 of the Mineral Leasing Act, supra, unless that provision has been 


rendered. inapplicable to the Company ay, the. act of August 12, 1953 aoe 


( quoted above). 

~ Accordingly, pursuant to the authority. delegated to the Soliaiue 
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised ; 
17 F. R. 6794), the case is remanded to the Bureau of Land Manage- 
ment with instructions to allow the Continental Oil Company 60 days | 
; from the date of receipt of this decision to present evidence to the 
manager of the Land and Survey Office -at. Cheyenne proving that it~ 


oo Isa “person, subject. to regulation under the Natural Gas. ‘Act? (15 — 


; 2 7 U. 8. C,, 1946" ed., Secs. ma coe ne or a — nhlity subject to State Janes 
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Or. + municipal regulation, within the meaning of the act of, August 


oa 1953, co 
| x Raver. ean: 
Acting Solicitor. : 


| se D. ‘CRAWFORD, HALVOR FE ‘HOLBECK 
A-26784 ka Decided Sepemses: 1954 


7 | Rules of Practice—Appeals—Regulations—Oil and Gas Leases ~Sufeiency 
| of Payment of First Year’ s Rental. 


| : In the absence of an appeal to the Secretary, the Director of the Bureau of 
Land Management may, on his own motion, reconsider a decision previously 


rendered by him and correct any errors which may have been mee in 


the former decision. 

When an appeal is taken to the Secretary from a decision of the Director of 
the Bureau of Land Management, the Director loses his jurisdiction in 
the matter and may not, thereafter, in the absence of authority from the 
Secretary, render a supplemental decision in the matter. | | 

The authority conferred upon the Director of the Bureau of Land Manage- 
ment to reconsider his decisions after the filing of appeals to the Secretary 
does not extend to those cases in which the Director’s decisions indicate 
that other persons have an interest in the proreeosnen adverse to the_ 
appellant. 

Under a departmental regulation in effect on May an 1951, the offeror of a 
noncompetitive oil.and gas lease who submitted with his offer advance 
rental sufficient to cover the acreage in the one lot contained in the offer 
and sufficient to cover the other legal subdivisions contained in the offer 
on the basis of 40 acres in each of the other legal subdivisions had complied 
with the regulation and was entitled to priority as of the time of the filing 
of the offer, despite the fact that some-of the other legal. subdivisions 
exceeded the usual 40 acres and thus the rental submitted was acu 
deficient on the basis of the correct acreage in the lease offer. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


_ This is an appeal to the Secretary of the Interior by L. D. Crawford 
from a decision dated March 17, 1958, by the Assistant Director of 
the Bureau of Land ‘Managemant: which held for cancellation Mr. 
Crawford’s noricompetitive oil and gas lease, Montana 02293, issued 
under section 17 of the Mineral Leasing Act, as amended (30 U. foe Ora 
1952 ed., sec. 226), and which revoked a previous decision dated May | 
22, 1952, holding that the lease had been properly issued. = 

Mr. Crawford's lease offer was filed on May 1, 1951. The land 
sought was described in the offer as including one lot and several half 


sections, quarter sections, half-quarter sections and quarter-quarter _ 


one in T. 29 nee BR. 54 E., and ae 29 and 30 N,, R. 5 7 ,M. P. M,, 
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‘Madan ‘The total acreage in the offer. was ‘stated by Mr. Crawford - 
 to-be: 1417.29 acres. Mr. Crawford submitted with his offer $709 for 
~ the first year’s rental. On August. 9, 1951,.the 1 manager of the Billings — 


. land office notified Mr. Crawford that the correct: acreage in the-offer | 


was 1418. 64 acres and that the advance rental due was $709.50 instead” 
of the $709 which Mr. Crawford had submitted. The manager allowed » 


Mr. Crawford 15 days within which to pay the 50-cents balance due on 

the advance rental. “The ‘Payment. was s made by Mr. Crawford on 

August 15, 1951... | 

; Meanwhile, on. ae 14, 1951, nee FE. ‘Hoibeck offered to ee 

. the same land as that been in the Crawford offer. Mr. Holbeck’s 
offer, Montana. 03481, described the land i in the same manner as it was | 
Mecca in the ‘Graviond offer. ‘Mr. Holbeck, however, stated that 


2 : his offer embraced 1418, 64 acres. and submitted rental i in the amount 


of $715. | 
| “Subsequently, a, Tease was issued to. Mr. Crawford, effective October 


me ‘ 1, 1951. 


On J antary { 9, 1952, “ther manager er Mr. ‘PHloltbeck’s offer be- 
cause of its conflict with the Crawford lease. Mr. Holbeck appealed 


to the Director of the Bureau of Land. Management: on the ground 
Poot aide that he was the first qualified applicant for the land. ‘He stated that = 
at the time he filed his offer,. Mr. Crawford’s offer had no priority due — 
~. to Mr. Crawford’s failure to comply with section 9 (c) of the General — 


es Instructions printed on the back of the form “Offer to Lease and Lease Z ae 


a for. Oil and Gas” then in use. at 
~ On May 22, 1952, the Assistant Director. of he Baran of dana ae 


- Manigenent held that Mr. Crawford’s lease had been properly issued 


and’ affirmed the action of the manager in rejecting Mr. Holbeck’s ; 
2 ee - offer. Mr. Holbeck thereupon appealed. to the. Secretary, of the In- -_ 
ve, terior. ‘His appeal was not forwarded to the Secretary. 


-- On March 17, 1953, the Assistant. Director, ina oeion adda | 
aA to Mr. Crawford: reciting the fact that Mr. “Holbeck had appealed. 


_ from, the decision of May 22, 1952, revoked that, decision and held the — 


Crawford lease for caneéllation on the ground. that the offer should 
have been rejected because of Mr. Crawford's failure to comply: with 
section 9° (¢) of the General Instructions. 

_ Mr. Crawford has now. appealed. to the ea. He aontend: 
that the decision of May 22, 1952, terminated the jurisdiction of the 
Director i in the matter, and that. “his: only. function thereafter was to . 


transmit to the Secretary any appeal which may have been filed. from. . 
that decision; that the decision of March 17, 1953, was based. upon an 
erroneous construction of the applicable regulation and.that Mr. 
Holbeck’s: appeal from the decision of. May: 22, 1952, is subject to sum-. 


= mary. dismissal. because of his ‘failure:t to. comply with, the rules of 
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the. Departmen: governing the: “procedure ‘to be followed" inh fling | : 
; gd to ae aos a ue Interior. as 


ree ee SEB CREM SET Oe te ; 
id <a Btn? gh? See AR eee EE elt a UE de 
Bis GREP wees Goegte: ceed ca Oa "ey, ee” lene coal © OgPE TaN o ywlengse eh a stages 2h wie “peat sy Sweets ee abs 8 
go Ws - St ee i Pac? : s : a Sof eet eee: SS > 8, Bots 2S see. Fey : 
Bre. So eee as fate he agen yer aA eg kee Sie ee NL Se PRE Cy 


Nothing i in er Rules ‘of Paces of the Doperan at 43" OF! R, 
Part.221) causes. the Director to-lose jurisdiction of a matter simply 
by rendering a decision thereon. The Director may, before an appeal 
is taken to the Secretary, reconsider a previous decision, on his own 
motion, and correct any errors that may have been made in the former 
decision. United States v. State of New Mewico, 48 L. D..560 (1922) 5. 
Stewart Campbell, 42 L. D. 55 tg) 3 and Nathan 4. Sie adie 
40.1. D. 268 (1911). | 
But the general rule has Jong: been that re an appeal is taken 
to the Secretary from a decision of the Commissioner of the General . 
Land Olifice, now the Director of the Bureau of Land Management, | 


the case.is withdrawn from the jurisdiction of that officer and he — 


~-eannot, while the appeal is pending in the Department, exercise any — 
further jurisdiction in the matter. Price v. Schaub, 16 L. D. 125 
| (1893) ; Henry v. Stanton et al., 12 L. D. 390 (1891) ; Sapp v. Ander-- 
son, 9 LL. D. 165 (1889). See United States v. State of New Mesxico, 
supra, and Salmon River Lumber Company, A-26820 (December 17, 
_ 1953), wherein the reconsideration by the Director of a decision while 
the matter was pence on appeal to the poe was s characterized 
as extrajudicial. - 


An apparent exception to that rule is contaimed: In a “Secretarial | } : 
directive dated March 21, 1946.1 There the Assistant Secretary out- 


lined the procedure to be followed when parties aggrieved by decisions 
of the Director file appeals to the Secretary. That directive requires 
the transmission of such appeals to the Secretary within 10 days— | 


“unless upon. reconsideration. of the decision, you [the Director] have concluded 
within that time to grant the appellant all the relief he requests,.in which evelt 


the new decision Shall be. rendered by you within 30 days after the receipt of . - 


the appeal. 


It has an held, ‘however, that the peels ‘conferred by that 
directive upon the Director to reconsider his decisions after the filing 
of appeals to the Secretary does not extend to those cases in which. 
the Director’s decisions indicate that other. persons have an interest 
in the proceedings adverse to the appellant. Herbert R. Lewis, C har 
— botte L. Murphey, A-26819 (June 30, 1954). | 
As the decision of May 22, 1952, faiinntes lealy that anotlier per- . 
‘son; the holder of the ontstending lease, ed an. n interest in \ the oe 


ere No. 215 General, Part 5. ; 7 : : i a . ard rns: ee 
_ “3801855529 mice tan hee a . Se 
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| ing adverse, to Mr. ‘Htbeck, ae decision of March 17; 1958, should not oe 


"ae have been rendered by the ‘Assistant Director... — 
_ -However, as Mr. Crawford exercised his a to ahoeal ‘from that 
. decision, consideration will be given to the appeal on its merits. | Even P 


-. os Mr. Crawford had not appealed from the March Ve 1953, decision, , : re 
2 the Secretary: would: have authority to’ review ‘the | case in the exercise. 
of his. supervisory authority over all matters within the jurisdiction oe 
of the Department. West v. Standard Oil Company, 278 U. 8. 200, 


| 918 (1928); Knight v. U.S. Land Association, 142 DU. 8. 161, 177-178 o 


: (1891) ; Herbert Ry Lewis, Charlotte i: Murphey, SUpras ‘George 0. oe 
Vournas, 56 I. D. 390 (1938) ; United States ae State oF cae z 


a (On Beheuring); 551. D; 582, B43 oe 


af aoe Turning n now to. the ane of Mr. Crawford's acetal: ne jachon : 
i f arises. whether. the Assistant Director correctly interpreted, the. appli- | 
.. -eable. regulation in force at the time. Mr. Crawford: submitted his * 
P eri - ‘The. regulation, so far as pertinent: to, this 1 amar provides: | 


(e) Hach offer, when first filed, shall be accompanied by? Pace een ge 
a es ase aT oe ee es oe a Es ay 


(2) Full payment’ of the ne year” s: rental based on: the total acreage if known, a | 


| and if not known, on the basis of 40 acres. for. each, smallest legal s subdivision. 
a fe * : a oe ; ee RS sores oa Cee ie ee Sars oo 


(8). An offer will be rejected: and returned to the offeror with any ‘rental. paid, rs 


es Ae it will confer no priority if it is not ‘filled in and: accompanied. by : the pay- -_ 
a ments and documents required by the regulations i in Parts 191 ae 192 and the: = 
ah gee instructions pririted on the lease form. Cae <a ee oe Ss re 


"Section 9 of the General Instructions reads i in pertinent part: 


Rages “The. offer will be rejected and. returned to the. offeror with. any rental gad and ae s, . : : 
ae will afford the applicant no priority if * * * e) The full filing fee and the first 


| oS year 3. rental. do not accompany the offer, ‘the rental payment to be for the total. 


ae ae ‘acreage if known, and if not known, for: the total acreage computed on. athe: ‘Dasis ; : ae. . 


aS. = of 40.acres for each smallest legal subdivision ek 


aa "There: are, in. addition to the General ristrnctionds Special Tnatrtie- , : ra = 

tions to:be followed in. filling « out the form. Item 4 of the form calls = 
. for a statement of the total amount of money accompanying the offer, 

: including the: filing fee and the, advance rental ee ee “The Special os. 


ee " . Instruction for that, item j is— e oe. 


“The total amount remitted should. include’: a, $10 amg fee and the: first. year’ s Pee Sige 


or ‘ental of the land requested. at. the rate of 50. cents. an acre or. fraction’ thereof. 


i. + te In order. ‘to protect. the offeror’ s priorities. with respect to the Jand re- oe 


eee 2 ‘quested, it:is important™ that the’ rental payment. ‘submitted: with’ ‘the. offer be | ee 


’ sufficient to. cover. all the: land. requested. at. the: rate of 50. cents per: acre.or es } . a 
zi fraction thereof. It the land Tequested included lots. or r irregular quarter “quarter . i oe 


en 43 CER 192. 42, as set forth in Cireular No. 1778, , November 29, 1950. cas: F. RB 8582). 
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“sections, the exact area of which is not known to the offeror, rental may be 
submitted for. the purpose of the offer on the pasts of each such lot « or Cy nee 
quarter section containing 40 acres. * * * | 

The Assistant Director held that as the Crawford offer eed 36 
legal subdivisions—“either lots or 40 acre regular subdivisions”—Mr. 
Crawford, in order to achieve priority for ie eae should have made 
an advan rental payment of $720. —_ 
However, the Department has recently held in Poul Graje, H alvor 
fF, Holbeck, A-26750 (August 17, 1954), that— : 


It is appar ent from the Special Instr uctions that the purpose of the femaation 
is to provide a: rule of: approximation - ‘for those legal subdivisions included in 
the lease offer. which vary from the ordinary 40-acre tract by reason of survey 
correction lines and that it is not intended to cover those tracts included in the 
lease offer. which obviously are a fractional part of a 40-acre subdivision where > 
the offeror knows the number of acres in the tract. In.many lease offers, such 
as the Grafe lease; while the total acreage is not known, the number of acres in 
one or more of the subdivisions may be known and in the remainder not: known. 

Under such circumstances the regulation and the instructions permit the offeror 
to compute. the rental on the basis of the correct acreage for each legal sub- | 
- division where the area is known and on the basis of 40 acres for each legal sub- 
_division where the area is not known. | 


Mr. Crawford’s offer included one lot and 35 other supposed regi 
lar legal subdivisions. He apparently computed his rental payment 
by multiplying 40 by 35 for a total of 1,400 acres to which he appar- 
_ ently added 17.29 acres as the acreage epgered by the lot, making the 
total of 1417.29 acres stated in his offer. He paid a rental of $700 on 
the supposedly regular subdivisions and $9 on the lot—a total of $709. 
‘However, two of the supposedly regular subdivisions exceed the usual ~ 
40 acres by less than one acre each.* The lot, on the other hand, con- 
tains only 16.72 acres. Taking into: adeount these corrections, the 
amount submitted with the offer was, as the manager held, 50° cents - 
less than the advance payment required before the issuance a a lease. | 
_ -However, as Mr. Crawford paid an advance rental of more than | 
- enough to cover the lot, as to-which he apparently thought that he © 
mew the exact acreage, ‘and as he paid for the balance of ‘the land at 
the rate of 40 acres for each smallest legal subdivision, it must be held. 
that, notwithstanding the fact that two of these subdivisions actually — 
- ix cbedied: 40 acres, Mr. Crawford’s offer was accompanied by the re- 
- quired payment of rental to protect his priority to a lease. He paid the 
balance due within the time allowed by the manager. He, therefore, 
as the first qualified applicant, had a preference right to a lease under | 
section, 17 of the Mineral Leasing: Act, as amended. At must be held, | 
a) The manager Sfatas that the NWYUNWY, see. 2,'T, 29 N., R. 55 i., -ghould be eee 


as lot 4 and that the NEYWNEY, sec. 8 of the same township ‘and es should be described 
aslot 1, Lot 4 is said to contain 40.93 acres and lot 1.is said to contain 40.99-acres;. 
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therefore, iad the pereen Dirccur 8. cere dated March 17, 1953, | 
holding ' the-Crawford.lease for cancellation, was in error and that his ©... 
earlier decision of Maye 22, oe holding that the lease had. d: been, prop: : 
| erly issued, was correct... ee ee ee 3 


| ne view net this ponela on it. is “unecessary. Aes ces Mr. . nf 
| ford’s contention that Mr. Holbeck’s appéal from. the Assistant Direc- . 


tor’s decision: of May 22, 1952, 1s subj ect. to: summary ‘dismissal. because 7 - 


of Mr. ‘Holbeck’s alleged fasture. to comply withthe rules of the De- a 
~~ partment governing the procedure to: be f followed i in n filing appeals eo 


: = the Secretary of the Interior. 


Therefore, pursuant to the authority. delépiited. the Solicitor ye | 


“ ‘the. Secretary of the Interior. (sec..23, Order. No. 2509, as revised; 17. 


FF. RB. 6794), the decision of the Assistant. Director of the Bureau of 
Land Management dated. March 1%, 1958, is vacated, and his decision | 
one 1952, is affirmed. 990 oe 
‘ : J. Ria  Asiosrmdines ae 

| Acting Solicitor. | 


APPEAL OF BUTLER CONSTRUCTION AND ) ENGINEERING CO. 
CA-219 3, "Decided September 5, 19654 


Contract aie — “Head of the Department - —— - Representation ~ ~ Hajuitable 
- Adjustment—Extra Work, : 


‘The Secretary ‘of the Lniterior, noe the Generar iahneer of The Alaska Rail- 
road, is. the “head of the department,” oe within the meaning of article 15, the 
_ disputes provision of the standard. construction contr act (No. 23)... . . 
An ambiguous provision in a contract and specifications drafted is the Govern: 
ment should be construed against the Government. .: 
7 A provision in a contract that the: Government will deliver material: feat: the 
- construction site” means that the. materials. welll | be slellyered at. the: actual 
_.. site and not merely in the vicinity thereof. : eo 
oe A statement. in the specifications - of. a Government, Gonteaet: nat material to 


be excavated is “assumed to be. primarily. gravel” constitutes a representa- cee 


y : tion upon which the. contractor may rely, and; accordingly, if the Soil proves 
to’ be. deficient in. ‘gravel,: the contractor is entitled: to: an equitable ‘adjust- - 


. -ment under article 4 for the. extra work: required of it eye the pounacanes . : one 


; Lie cee Soy Pe a 
. “ADMINISTRATIVE | DECISION: Be ee ee 


: “This Achaia: ponaidats the appeal: of Butler Conseuntion a En- a 
a “gineering Co., of Seattle,. Washington, as. presented by: exception. ne se 
final release of contract, No, I-Barr-9468 of two claims foradditional => 
compensation. totaling’ $44, 023... The enception; d dated. A April, 21, 1953, ee = 


Pere yar 


. listed the cfenns; as follows: ee 
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1) Claim dated December 12, 1951, pertaining to the riprap amounting to ; 
| $5,837 1.00; ; , 
(2) Claim dated novemnee 20, 1952, pertaining to material (excavated) icin 
other than specified in the specifications and increased cost due to extra mors 
ordered by the engineers amounting to $38,152. 00." on 
- The contract on Standard Form 237 (revised. cone 3, “1949) mae | 
dated September 11, 1951, provided for the construction of the Diver- 
sion Dam, Cooling Pond, and Roadway, to be completed by. Septem-, _ 
ber 2, 1952, under Eepleneatl specifications dated August 13, 1951. 
These original specifications were dated April 18, 1951, and provided 


for the construction of a power and heating plant Por The Alaska 2 


Railroad at Anchorage, Alaska. , | 

Before considering the merits of the contactor’ S ia some ex- 
planation of the administrative procedure employed by The Alaska 
: Railroad 1 in the consideration of the contractor’ S claims. is deemed ad- 
visable. | ? 

By a letter dated November 13, 1951, ty fie Director of Tervitotiéa; 
Department of the Interior, fie contractor filed’ an appeal from a 
decision of the contracting ‘oficer dated: October 17, 1951. Article 
15 of the contract provides that all disputes concerning questions of | 
fact under the contract are to be decided by the contracting officer 
subject to appeal within 380 days “To the head of the department con- 
cerned or his duly-authorized representative.” The contractor’s letter 
of appeal was forwarded by the Director of Territories to the General 
Manager of the Railroad who, im a letter to the: contractor dated 
December 27, 1951, stated that— | 


In accordance ‘with the or ganizational delegation, the. Ochevai Manager ae: ie 
Alaska Railroad serves as “head of the department”, and all facts rising out 
of subject contract which are beyond the normal scope of the Contracting Officer 
should be handled dir ectly with me. 


Subsequently, the General Manager pote a son ange Dees 
ber 19, 1952, entirely denying the appeal takeri on November 13,.1951. 
Ina decision dated January 22, 1952, he rejected an appeal of the con- 

tractor dated December 12, 1951, and stated, in part, that— 


i as After. the contract has been completed, if you still feel that. you have . 
a just claim you, of course, have the right of carrying. your mapper to the. U. Ss. 


i. Court of Claims. 


It is clear that. the Salita of fig Interior, not ae heads of the 


tTIn addition to ices claims, there was included in the contractor’s brief dated Onabee 
29, 1953, a claim in the amount of $426 for the purchase and spreading of gravel on roads, 
and two claims pertaining to errors in the extension of unit prices in the bid amounting té 
$29, 800 and $13,295, and a fourth claim in the amount of $10, 000 arising from an alleged 


error:in figuring the weight of creosote piles. However, the parties have agreed that-a 


release executed by a contractor saving and excepting certain claims ees as a: bar fo 
all claims except those. specifically excepted in the release, 
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cynrionan agencies, ‘bureaus, or. offices within t fie Department, is “the vo 
“head. of the Department, ” within. ‘the meaning of article 15. Thea 


. _ Secretary has authorized the Solicitor to decide appeals from the find- 
ings of. fact. and decisions of all. contracting officers throughout this 


. Department (séc. 24, Order No. 2509, as amended ; 17 F. R. 6793). As 


— the General. Manager of the. Railroad was aithout authority to. enter- 
ice tain and consider appeals under the contract, his. decisions dated es 
ey 22 and December: 19, 1952, are void. ae a 


Claim Ne Lis fa additional eopensalon in ‘the amount af $5, 87 1. ee 


. which represents the cost incurred by the contractor in loading into 


: trucks riprap dumped from railroad cars by The: Alaska. Railroad © ; aoe 
ORS » ta siding near the construction site and hauling it to the construc- 
tion project. There is a difference of ¢ opinion on the part. of the parties - 


as to the length of the. haul, the conflicting ¢ contentions ranging oon : 


an 300, to 1,200 feet. 


Paragraph 2-06 of section TT—nanrwonn 4 AND  rpRaP—ot the speci- 
; fications provided: | | : . a 7 


. —RIPRAP. AI rock: ‘for: bank and. channel protection shall ‘be ‘durable, as sap 7 ae 
oa proved: by the Contracting Officer. Suitable riprap. material may be secured from a 
The Alaska Railroad at: commercial rates. Base. for riprap shall be inspected. = 


} ie and approved by the Construction Engineer before riprap. is placed, 
oe Addendum Ne 0. 4, dated May 14, 1951, provided: 


os Section Il—ZARTHWwoRK AND RIPRAP, paragraph 2-06 RIPRAP. —aad t fhe’ , follow: 
ing: ~The Alaska Railroad will furnish rock for riprap at $5. 00 per cubic yard 


: - dumped. at the construction Site. “The contractor shall notify The Alaska Rail- es | = 
ae : road not. less: than 30 days prior to delivery requirements. | . a 
Wee te ” Between the: opening of bids on. August 30, 1951, aad a pakiag of 

- an award, the contractor, in a letter dated September 4 4, 1951, ; stated 


ee oe The Aadenaam: No. 4 ‘states The Alaska ‘Railroad will furnish riprap a 
Pia at $5. 00 per yard dumped at the job site. Our. figure contemplates that the riprap 


— will meet specifications in full, and since there is no railroad to the site it will oo 


be. furnished in dump trucks at the nearest’ proximity where it will be used. 


After receiving the. notice of award, the contractor, in letters dated - 


2 September 20 and 25, 1951, sought to ‘obtain, the poe of the con- 


7 _tracting | officer with respect to the delivery of riprap. 


In a letter to the eae officer. dated October 5, (1951, the 


=. i. contractor stated: 


i * We feel the only way. this tiprap. could Ne, dumped at t the constrnetion x 


i. would be in dump trucks and-we figured accordingly. It is now our-under- — | 
. standing that the’Alaska Railroad are. dumping this material off the construe- | 


- tion site where it. will, be > necessary, ‘that we load’ and haul to the. construction A 
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site. If that: is the ease it is felt that we should have extra compensation for 
the loading and. hauling. 


In a letter dated October 23, 1951, he contracting’ officer. stated that - 


the riprap would be delivered by the Railroad to a track near the - 


construction site, and in a:letter dated November 1, 1951, he stated:that. _ 
the “farthest north track on the south side of Ship Creek may be used 
for dumping riprap, and the track which we now have installed on | 
_ the north side of Ship Creek for use in power-plant operations may 
be used for dumping of riprap.’ > In reply, the contractor stated (letter 
dated November 23 , 1951): 7 3 


With reference. to your letter of Morember 1, 1951, it is our belief that the 


| dumping of the riprap as specified in. this letter does not conform to the speci- 


| fications. We feel this dumping area is not: within the construction. site and 
delivery of the riprap as outlined. means that we will have to ship additional 
equipment to Alaska and be put to additional expense. 


In a letter dated December 3, 1951, the contracting officer stated that— 


In accordance with our letter of November 1, the tracks in the third paragraph 
of our letter will be available for the riprap dumping operation. ‘It is the inter- 
‘pretation of the Contracting Officer that these delivery points are in accordance 
| with the Contract terms. 


- From that decision of the contracting Ate the onus ella | 


4 in a letter dated December 12, 1951. The crucial provision. on this — 
issue, paragraph SR-13 ore the atom, provide in 1 Part, as. 


. | follows : 


PROPERTY FURNISHED BY THE ALASKA RATLROAD—Uniéss otherwise eioulated by 
Exhibit B2. such material will be available to the contractor at the Alaska Rail- 
road Storage Yards which are located. im the vicinity of the construction site. 
- (Emphasis supplied.) The contractor will be required to move this material 
2 from the storage yards and install ‘or ranecEporate it into the work at his own 
expense, oe: = 


As ee noted, under see No. 4.to the cine ROTOR The 


Alaska Railroad ance to deliver the riprap “at the construction site,” 
not * ‘in the vicinity of the construction site.” a | 

The Railroad argues that “at the construction site,” ‘ander the cir- 
cumstances, can reasonably be construed only to mean “in the vicinity 


of the construction site,” and that the contractor should have. realized > 


_ this in preparing its bid. (Reply brief, p. 4.) “2 
Attorneys for the contractor maintain that the contract. and. speci- 
- fications are ambiguous and the ambiguity should be resolved against 
the drafter, the Government. (Appellant’s brief, p. 15.) _ 
. Itis my belief that the language of addendum No. 4. does not neces- 
_ sarily contemplate that the contractor would be required to move the . 


- riprap from the railroad. siding to the construction site, and, indeed, 


when. viewed with the puaneae? of. paregreph SE-18. of the specifi ‘ 
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: cations, ‘the contractor’ s interpretation of the addendum was reason= he 


_ ably justified: 


My conclusion i 1s. supported by the seae weight: of authority. Wor a re -_ 


“nd Phrases, vol.39, page’ 459, states the rule to be, as. follows: : 


' Site of. the Work Under a subcontract relative to construction. of a: highway, 


whereby contractor agreed to deliver: materials at the site of the work,:it was — 


the duty of the contractor to deliver the materials at points on the projected 
highway where they were needed for the work in the course of its normal prog- 
ress, ‘and not at some point remote from the scene of SHenaTION, « Fisher Vv. yen 
devanter, 112 A, 296, 297 (187 Md. 249).. 


In Peter Kiewit Sons’ Co..v. United States, 109 Ct. Cl. 390, ,418 
| cise ), the court stated: - | | 
Where ‘the Government draws speciiieations: which. are > fairly susceptible of : 


a ‘certain. ‘construction and. the. contractor actually and reasonably. so eonstrues : 
them, justice - and equity requires. ‘that that. ‘construction be. _adopted.. Where. 


one. of the parties to a contract draws. the document: and uses. therein” language a, a 
which. ig susceptible of. more. than. one meaning, ‘and: the intention of. the parties ae 


: does . not. otherwise. appear,. that. meaning _will. be. given. the document which. is — 
- more fayorable to. the. party who ‘did not draw. it. This. rule is especially. appli- : 

7 cable to: Government contracts where the contractor. has nothing to. say. as, to its. - 
_ provisions. | ; 2 ch. tee 


_ Accordingly, I aoaclaas: that, the ‘requirement oe ie contracting - 


“ officer that the contractor haul the riprap to the construction sitefrom > 


the place of dumping constituted a change i in the specifications within 


the meaning of article 3, relating. to changes, of the contract for which. ~ 


a change order should. be. issued compensating. the « contractor in the be 
. amount tof £85, 87 ia the cost of performing such work, oe 


: ee 2 


‘The contractor’ S Pee claim, i in vee atount a £ $38, 152, is. ig based” 
-upon-a claim dated November 20, 1952, and includes the. following 
items, each of which will be separately considered : : — 
~ (a) Additional expense inthe amount of $36, 000 due to ar nterial - 
seeavated being other than indicated by the specifications and. for 
expenditures incurred in compaction of certain dikes. 
- (b) Expense incurred in the amount of $1, ee in performing extra 
work on the cooling-pond dike. 2 | 
-. (e) Expense incurred in the amount of $960 in | conneetion with the 
placing of a concrete pipe.’ 3 7 
With respect. to the: soil cenupodtion question, paragraph. 2-08 of 
the specifications provides, j in part, as follows: 


_ EXCAVATION —AI. excavation shall be done with sufficient working space > to. 
permit the. placing, inspection, and completion of all. work embraced in the 


| ae . contract, Excavated. material that is unsuitable or not t required for ae aan | 
Re cat Srading shall be. removed from the premises. | a | S 
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“Material excavated “for pone” ‘and “channel is “ gaetlindal to: ‘be prifnaily’ “gravel 
=. and suitable for. use in the construction of roads, dams and levees, 


After the award-of contract but’ prior to its signing, the contractor, 


: ie in a letter to the contracting ollicer dated ‘September 20, 1951, stated: 


We have: ‘been further informed by our engineers that the material referred 
to in Paragraph 2-03 of the specifications is not primarily gravel which is suit- 
“able for use in the construction of the project but rather is primarily clay and 
‘mud and. which will cause a considerable change in all phases of the construc- 
tion and increase the cost considerably. It is our opinion that’ this discovery. 
changes the entire complexion of this contract and at the same time we made 
our bid there could have been no ‘meeting of the minds between the Alaska 
“Railroad and ourselves as bidders because we were both in error’ as to the type 
ot material to be encountered. fie ve . 


“In a letter dated: Osiaber: 8, i951, the contractor again stated that 
‘the material being excavated was not primarily gravel but primarily 
mud, clay, eambo, topsoil, and quicksand, and that the cost of handling 
the material would be “considerably more” in that “more time” would 
be necessary to complete the work and different equipment would have 
to be brought in. 

In a letter dated October 17, the contracting officer stated je 


Upon investigating the: area I find that the conditions as very close to those 
as set forth in the specifications which our Consultant Mr. Beecher prepared. 
There are local areas where clay is more predominant than gravel. poweNey 
“in the general scope of the project this is not the case. - 

. We. cannot find any change of condition; therefore, your letter is being re- 
Sjected in its entirety unless further DUveR NE AHOM: reveals conditions that differ | 
from.the specifications. 


Again, | in a letter dated October 19, the contractor eee 


, * > % Mr. Griffith has instructed us to push or convey the clay in the North- 
west area across the river or if we desire we can place it in the dike’ in this 
‘area.. He has not classified it as unsuitable material so I presume it is. satis- 
factory. to the Alaska Railroad if we place it in the dike but it is our opinion 
that it is going to take more time and cost considerably more money to move 
than if it was'primarily gravel. | 

As pointed. out to you at our conference on Monday, October 15, 1951, we feel 
that there is approximately fifty percent clay and mud in this project. I think 
. Mr. Hollingsworth’s survey, copy of which has been previously mailed to you, | 


” ide outlines very. clearly what is in the project. . AS you know we. stated. we have - 


‘been placing clay” and mud in the dikes and a portion of the dikes are con- © 
‘structed on clay . as per Mr. Bragg’ Ss instructions, and it is our understanding 
that this.is satisfactory to you, however we feel that in doing this. considerably 
- more expense is involved than if the material had been primarily gravel. — 
Your. engineers have stated that in their.. opinion the material is ninety. per- 
cent gravel. We do not feel that this is. the case whatsoever, perhaps they mean 
that ninety percent ofthe. material is. suitable for road and ‘dike construction. 
“Mr. Bragg has stated to disregard the- clause in the specifications “Primarily 


Y gravel. and SO forth” and just go-ahead and construct the dikes and is necessary 


~ ‘horrow satisfactory material below grade. That is satisfactory with us with 
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ees the exception: that. we want you. to. haw that it is eoating:t us ‘extra 1 money: y and a - . 


ze ae additional time than if the material bad. been: primarily gravel... 


oo : . Again, in a. letter dated November 15, the contractor. - stated Dab: mee 


ees ‘From information we: have ‘obtained there has riéver been. any test pits! eae 


rae. dug and.as a result.no soil- classification, and we believe the agsamnptign: ‘that ee | 


| the material was primarily gravel isin considerable error. 


‘As a result of this error it has been necessary to. dispose of éonsidérable ‘ma Sean oe 


oe - ‘terial which just. would. not g0 in the ‘dikes and some. of the material placed in . 7 | a a 
the dikes: even. when mixed with ‘gravel as directed by: the engineers: would not ae 


confine itself to the slopes and as a result we have had to excavate. thirteen My ” 2 

thousand yards of additional material below grade. ‘Heretofore in all such extra CAs, ct 
excavation we have been maid for it and we feel 1 we should be: paid: for this. as Ne. ee, Gee & 
an extra, | 2 ae 


+. in April of 1959, The ‘Alasky: Railroad secured eee the’ “Corps « of 

: Engineers, Fort Richardson, Alaska, the services of a Soils Engineer 
for the purpose . of. classifying the soil. materials on the Project. ‘His 

report. shows a deficiency of gravel i in the soil. 

In its reply brief, The Alaska Railroad states that v use of the word: | 
“assumed” in connection with the material to be excavated. merely | 
indicated. a belief that.the soil was: gravel and suitable for, roads, and — 
that, contrary to the contention made by the contractor, no warranty 
or representation was made i in the specifications that the material to be 
excavated would, in fact, -be primarily. gravel. The Railroad also. 
claims that ander paragraph GR-08 of the: specifications it was the’ 
contractor’s duty, prior to submitting its bid, to inform itself concern- . 
Ing soil conditions at the site, and ecause of its failure to do. ‘so, it | 
cannot now recover additional compensation by reason of a an n alleged ; 
| changed condition. Bes : ute 
. There is a. suggestion here inet oie conttactér: should tiave ee ‘an, 
; investigation of the soil conditions at. the site, but it was not expressly — 


oe required to do so. Had the specifications been silent as to the type of | 


: soil expected to be encountered, the obligation | would be much more 


. apparent. As it is, the: language of the specifications. was snificiently. ee 
— descriptive to justify the contractor in- proceeding: as it did. te 
The contractor. in computing its bid could assume, as stated’ i inthe 


‘specifications, that the material to be excavated was primarily gravel os 


~- and suitable for the construction. of the dikes, etc., , without the necessity - : 


of conducting an investigation of soil conditions: if, after entering ss 
- into the work, that: assumption was shown to be wrong, i.e.,the mate- 

rial excavated proved to be other than primarily gravel and fox: [te 
suitable for the required construction, thereby: inereasing the cost of Live cies 29 


ak 2 Paragraph GR208: ‘Of. he specifications: provides ‘that “Bidders nould: ‘fully. ‘tatoo mer 


= a ‘themselves''as: to’ the’ locations | Of ‘the site’ and: as ‘to: the..conditious under whith: the work. - nGcea a 


is to be. done. Failure: to take this. precaution will not relieve. the: successful. bidder. ‘from. Bae es 
furnishing ali material and labor, necessary. . to complete the contract ‘without additional — . 


| cae to the Government. ae 
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- performance, antes: 4 - the contract provides a remedy. ‘That article ae 
onde as follows: _ | 7 | aoe 


- Changéd conditions. —Shoula the contractor encounter, or ‘the Goveumene aise 
cover, during the progress of the work. subsurface and/ or latent conditions at the 
site materially differing from. those shown on the drawings or indicated in the . 


specifications, or unknown. conditions of an unusual nature differing materially: x 


| ~ from those ordinarily encountered and generally recognized as inhering in work — | 


of the character provided for in the plans and specifications, the attention of the eee 


. contracting officer shall be called immediately to such conditions before they are 


disturbed.. The contracting officer shall thereupon promptly investigate the con- | a 


ditions, and if he finds that they do so materially differ the contract shall, with 
the written approval of the head of the department or his duly authorized repre- 
sentative, be.modified to. provide for any increase or decrease of cost and/or dif- -. 

ference in time resulting from such conditions. | [Italics supplied. ] 

It. is clear from the report. of the Soils Engineer that the material , 
excavated was not primarily gravel as assumed or indicated in the 
specifications. Moreover, - although it appears that the construction - 
was performed exclusively with the excavated material, the report 
aiso indicates that a percentage of such material was unsuitable. In 
any event, J am convinced that a changed condition within the mean- 
ing of article 4 of the contract was in fact encountered. The con- 
tractor asserts, and it is undisputed by the Railroad, that as a result of » 
such changed condition, additional uncontemplated expenses were 
incurred. Thus, it was.necessary to ship additional equipment to 
Alaska, more eae was required to perform the work, and it was nec- 
essary in order to obtain sufficient suitable material to excavate 13 000 
cubic yards of material from below the channel level specified in the 
contract.. Accordingly, the contractor should be compensated for 
expenditures incurred in excavating material other than gravel, and 
the contracting officer should provide for such increased costs, In ac- 
cordance with the provisions of article 4. 

An undisclosed amount of this second claim, which is fav $36, 000, 
represents additional expenditures allegedly incurred as a result of 
- the requirement made by the Resident Engineer and the contracting : 
_ officer that the material in all dikes and embankments on the project 
be compacted. Just as in the claim pertaining to the riprap, the dis- 


_ position of this aspect of the claim ooo entirely upon an inter-— 


pretation of the specifications. 7 
_. In the letter to the contracting officer aintéd Sepranbor 4, 1981, be: 
- fore the contract had been signed, the contractor stated: | 
Dikes Regarding the dikes, we: have contemplated no. compaction of this : 
material as there i is none stated anywhere i in the specifications. * * an 
Nothwithstanding the fact that the Railroad was aware of the con- 
tractor’s interpretation of the specifications j in this regard, no clari- 
fication was made by the Railroad puck to enteune into the contract. | 
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; | Sing, Ina. letter dated October 2, 1951, the Resident 1 Bagi Bae 


ae neer’ stated : oe | | 
The placing and compaction of fill material for the earth dikes gurroandine fie! | 


" diversion dam. and cooling. pond. is ‘not proceeding. necording to the eonteat Po 


| specifications. eee 
Your attention is. ‘invited. to Section cat of the Specifications entitled “Barth: 


if werk and Riprap”—under. paragraph 2-04, we. quote in part, “ATL backfilling shall 


vee be Clean material placed in layers not over 12" in depth. Each layer shall be 
thoroughly tamped, packed -¢ or puddied as directed so that, no ) settlement shall - 


occur. 
Under Addendum No. 2 Section I, paragraph 2-08, ie is ; further Stated that 


dikes surrounding the cooling pond. shall. have" a watertight core of selected 


material. | 
in order to obtain this watertight core, ane selected material being ‘used. ge ; 


be. compacted. to the utmost. Suitable. compaction can be obtained by placing. 7 
the fill material onto the dike in layers not exceeding 12” and compacting each e 


layer thoroughly with a “‘sheeps. foot” type roller.or similar device. 
A similar degree of compaction must be obtained in conjunction. with the. 


a placing of fill material into all other dikes and fills purrouedine the dam area. in 
order to. meet the contract specifications. | #7 € « | 
ar _ The contractor, ina letter dated October 2, 4nformed ‘ip contract- sa 
| ing officer that although it would comply with the requirement that. 
the soil in all dikes be compacted, It believed that such work on all - 
dikes other than the dike surrounding the cooling pond was extra work _ 
- for which it should be paid. However, in a letter dated October 24, 
_ the contracting officer adopted the position taken by the Resident Engi- : 
ner that compaction of the material for. all dikes in layers: was nec-_ 

| essary. | ees eg | 
It is indisputably clear, i in my opinion, that there: is noduage in nee 

: specifications requiring compaction of the dikes around the Ship Creek 
and Diversion Pond. Addendum No, 2 dated May 8, 1951, relied upon — 
in part -by the Railroad as establishing such a. requirement, provides : - 


} Section Ji—warrawork AND) ‘RIPRAP, Page 112, Add ae ‘following new 
paragraph : 7 | tae 4 

| 2-08 -omeucaniNe WATER POND ‘MATERIAL—ALL dikes aa aribanwiaite sur- 

- rounding the cooling pond shall be made water tight by the use of selected ma- 


terial as approved by the Contracting. Officer. -The exterior: surface of the 7 7 


embankments shall be gravel, and the interior. of phe embankments shall consist 
of the water tight. core. | 


The drawing of the “Dani ssid Cooling-Pond Channa Boys Dan. : 


"iN O. 4204-181-D-1, shows the cooling pond to be completely surround- te : 


ed by dikes and ‘ernbankiiontas ‘Consequently, as contended by the - 
contractor, paragraph 2-08 by its terms is limited to those dikes and 
cannot be construed ‘as: applying to: the dikes around the Diversion 
Pond and Ship Creek which are not in any way connected with the | 
; snes Pond. : Moreover, aE cannot. conclude that # paragraph 2-04. of 
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tection 11 of the specifications requires ‘compaction. of the tikes and 
embankments. That paragraph provides, i in full, as follows: : : 


FILLING-—Excavations shall be backfilled to. ‘the level of the. final grade. 
All temporary planking, timbering, piling or other lumber shall be removed as 
the backfill is placed. oe 

No backfilling shall be done until so directed and until all concrete, or water 
proofing has set sufficiently so that it will not be injured. Any caving of exca- 
vations that may occur or any backfill placed before inspections are complete 
shall be removed as deemed necessary in the opinion of the Construction Engi- 
meer and at the expense of the Contractor. 

All backfilling shall be clean material placed in horizontal layers not over | 
12” in depth. Each layer shall be thoroughly tamped, packed, or puddled as 
directed so that no settlement shall occur. Where concrete slab rests on filled 
ground, the fill shall be of pit run gravel placed as directed to produce, a uni- 
form, hard surface before the slab is poured. | 

Fill around drain tile shall be made with clean Breve! or crushed rock between 
2’’ and 144”’ in size. . 

Filling around sheet piline ghall renee simultaneously on each side. Place 
and compact as required above and eee to plane surfaces as shown on 


oi drawings. 


Here again, this section requires merely that “backfilling” shall i 
compacted, and does not expressly or impliedly apply to dike and 
embankment construction where no backfilling was involved but | 
“merely an erection of earthwork and PTIDESD as stated by the con- 
tractor on page 9 of its brief. 

_ Finally, drawing No. 4204-182-D-41, “Dam and Cooling- Pond 

Earthwork Cross Sections” shows Cross seblone of all dikes and em- 
bankments on the project. These drawings show only that the 
~ embankments shall have a “Gravel and Earth Fill” and do not in 

any manner indicate a compaction requirement. | | 

Accordingly, it must be concluded that the work savolveds in com- 
pacting the dikes and embankments around the Diversion Pond and. 

Ship Creek was not required by the contract, but was performed — 
pursuant to the written order of the contracting officer. Hence, the 
contractor should be compensated for such extra work under article 
5 of the contract. | | 

The contractor has not presented a Gane specific inte’ upon 
which a determination can be made as to what would constitute a just 
and equitable price for the work involved in this claim. It is not 
shown how the figure of $36,000 was arrived at or what portion of 
it is divided as between labor and equipment costs. Consequently, 
the matter will be remanded to the contracting officer with instruc- 
tions to obtain from the contractor information. supporting and 

breaking down the costs involved in this claim and, if found to be 
reasonable, the contracting officer i is Instructed to maak the ‘necessary 
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. “equitable: adjustiient in ae contrac” as y provided: in arial ce to pcre 
>. cover the costs incurred as a, result. of: the materia] excavated being SF gS 

- > other than primarily gravel, and to issue an extra work order PUR ae ae 
re “suant to article 5-of the contract. to cover the costs entailed’ in com-. = ine sew 


= - Sa the dikes around the J Diversion Pond and ney Creek. 


cen items feeds in. ihe ‘contractor’ S ‘lain dates November 20, | 


4 - 3 “ae remain to be considered. The first i is for additional work costing as | we 
> $1,192 allegedly resulting from the requirement: that: portions of the 


i ~ cooling- -pond dike be reconstructed, necessitating” the- locating and _ a ae 


oe "rental of extra equipment. In addition, it is alleged that Mr. Bragg - 
and Mr. Griffith: required that.a part. a: the dike be removed anda — 


oo trench dug. and backfilled, all. of which 1 was work not called. for under» 


the contract. : S, oo 
Phe second: item Sawolyes eo Cetin $960 ‘ponformad 3 in ‘connec- | 
tion with the placing of concrete. pipe underneath the road connecting 


the screen house to the. power house. Iti 1s alleged that.i in October and. ane 


'N ovember 1951, the contractor had pipe ready to place’ which con-- 


- formed to the specifications but was not allowed to place it by Mr. 


- Bragg who requested. that’ other’ Pipe be obtained. which was unayail- . 
“able and which did: not: conform: to the specifications... Permission 1 was — 
_ subsequently: granted to use the pipe originally obtained. Iti is alleged, : 
however, that the job. of. placing the pipe was. rendéred more costly. oo 
because. of. the necessity of. exeavating through. additional road flr 


| a which had since been placed. . | oo aie we 
Iam convinced that these two claims ¢ are ales, erioeons, bit here Ps ota 
again there. should be specific cost figures. supplied by the contractor. 


| : : of the contract, oie age 


- _ Such claims are: remanded, therefore, to the. contracting: officer with | 7 
need instructions to obtain such ‘information, and, ii such costs are found. ie 


to be reasonable, to issue an. extra: work order Pursuant, to article, 5B . 


“ Concruston 


4 - Micbstore. 5 pumanne to > hs authority delepated t to me ou the Secre- | _ — 
: Say of the Interior, the decisions of the contracting officer of October 


on 1%, 1951, and December 19, 1952, are reversed, and the case is. remanded =; 


: a to the contracting officer, alo is directed to: proceed in accordance. with ieee me 
pe Bea the conclusions and directions ae in this decision. Oe ee ae 


di Reon ee 
Stank Solicitor. 
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| Contract ‘Appeal—Davis-Bacon Act—Minimum-Wage Provision. 


"The minimum-wage provision. in a Government. coritract. is not a representa- : oe: 
tion or. warranty to the contractor that such Y Wages | are those oo pre- . 


- 7 -vailing in the area. } | 
es The Davis-Bacon Act : is not for the bani of contractors: but for the protee- 
es _ tion of their ir employees against substandard earnings. . 


had ADMINISTRATIVE DECISION | "oe 


“This appeal i is pGoncorned: with an “interpretation of the. minimum- _ ot 


we - wage. provision in the standard form of Government contract, and 3 : 


fs permits this. office, for the first time, to give consideration to, two recent 


decisions on the subject—one. by the United States. Supreme Court 


and the other by the United States Court of Claims.* 


_ The contract involved was with the Bureau of Hecaemiion’ and ~ 
was for the painting of the power plant and switchyard at Shasta — 
Dam, Central Valley project, California. Wiscombe ‘Painting and 
Decorating, a partnership of Salt Lake City, Utah, was the contractor. 

Pursuant to the provisions of the ‘Davis Bacon Act,’ the contract, 
.. dated February 26, 1951, included a schedule of minimum- wage rates 
- for the work, as determined by the Secretary of Labor. The rate 
for brush painters was set at $2.25 per hour. It is alleged by the con- 
tractor that it was unable to employ painters at this rate and was com- 
-pelled, instead, to pay $2.625 per hour. The claim is for the difference 
between these two rates involving 7,23214 hours, or a total of $2,712.19. 
The. appeal dated December 22, 1958, was from the findings of fact 
and decision of the contracting ‘officer dated November 24, 1953. . 


Prior to the November 24 findings,. the claim had best: considered _ 


| by the contracting officer on July 30, 1952. At that time, he dismissed 


the claim on the ground that it was for unliquidated damages which 
administrative officers of the Government may not consider. Conse- _ 


quently, no” “formal findings. of fact were mane by. the | contracting 7 
‘officer. : = | | 2c 
_ Asa result, hen anne originally niseesa hig appeal chars) was 


a 7 no adequate. record available to permit this office to give it proper = 
A consideration. Accordingly, the: contracting officer was. directed to 
prepare ‘the findings which ‘superseded. the determination of ¢ a Ne oe 


. 30, 1952, and these are the. subject of this decision. 


4 United. States v., . Binghamton. Constr notion Oo., The. B47 U.S. 171 (1954) : onan 
Brothers Construction Company v. United States, 421 BE. Supp. 640 (128 Ct. Cl. 618 (1954)). 
. 2 Contract No. 175r—2609, schedule 1 of Specifications: No. ee . . 
aaa #49 Stat. 4011; 40 v. 8. C. secs, - 2760-276a-5. . EY 
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‘The: Gbritractot™ Ss soln: appears - in nthe. form: a an. n exception: to ‘i : 


a ~ contract release dated March 3, 1952. Such exception, reads ban 


follows: 0 Eee er eer Are ee 
- ; . i Claim for: increase: in: contrach of $2, 712. 19 for increased cost of: wages resulting —_ 
a2 from mistake i in specifications oe to be filed. |  g e. 4 2 * 
A. more detailed. explanation. of the alleged: “mistake | in. a Bpecificas. 
tions” is contained i in memoranda submitted by attorneys: for claimant, 
It is: contended that the determination ‘of thehourly rate for brush 
painters, as shown in the specifications, was misleading: ‘insofar asit 
_ represented conditions actually existing at.the work site. The con- 
tractor also claims to have been misled. by the office of. the Associated . 
General Contractors in: Salt: Lake City,. which office confirmed the. 
rate for the area to be the samé’as that’ given in the specifications: * ae 
~The contractor contends that while the rate of $2. 25 per hour might. 7 


“hive prevailed in ‘the area generally, at the dam itself. the rate was 


actually $2.625 per hour. It is alleged that this rate resulted from an 


oe agreement made between the Local. Painters Union No. B15 and the = 


. Bureau of Reclamation, and was accomplished by classifying brush — 
painters doing strictly brush ‘painting as “swing stage and structural 


steel painters.” An affidavit by A. S. Miller, business representative - 


ef the union, is submitted by the contractor In. support of this con- 


. tention. 


“The listing of the rate of $2. 25 per hour 3 in tho speulestions: is ston: 


a2 | sidered by the contractor as a representation on the part. of the Gov: . 


a ernment that brush painters could actually be procured on. this par- oo 


ticular job’ at that figure. We do not. believe that. the: specification oe . 


can be interpreted as containing such an assurance. . as 


_ The contracting officer denies'the payment, of. a wage rate of $2. 625 | : : | 
i : or. the existence of. any agreement. with the painters’ ‘union. in n. the eee 
i following words: : Se Sekar 7 eee see 2, ee rs, 


OR With respect. to. wages paid ‘Governinent: wage hoas. ean iogees official -h 
‘records. show that at no time during the period in question. did. the. Bureau of 
Reclamation pay $2. 625 per hour for brush painters at: Shasta’ Dam, and that’. 
at no. time did. the. government enter into any agreement with ‘the union or with © 
any other organization. agreeing to pay a particular rate. for ‘brush » paiziters. 
Further I find no evidence. that any.. conference. was, held. between. Bureau repre- 
sentatives and the local painters union 1 during the latter part of 1950.1 to ) establish 
wage rates * * *. . Pane 2 . . 


, . The. only. cikca Ghation of: painters listed i in. nthe specifications (para 
- geaph 19) was as follows: om Di cts ae ag as 


AO ‘The Secretary of Labor. has determined. ae ‘the “following” ‘pates® ‘of dos 


| “wages : are: the prevailing rates of wages. for the ‘classifications: specified | in the nes 
locality of: the‘ work. covered. by,. these. spécifications,. and. said. rates. of. “wages 3 


shall be the. minimum rates: oe hour to. be. paid for: the work: covered 1 by these va ; 
, specifications : . uae | | 5 } | 


7 ba de oat 15, eae 


oes — ee Se . | or eo aoe - 7 ee “Rate per hour — 


‘Painters, pm ee $2. 25 
‘It will be noted that there is no. reference to ‘swing stages and struc: 
tural steel painters.” i 


’ The fate so fixed in the spocifidations was che: same ‘rate paid: 46 
Government employees. up to late April’1951 when an increase ‘to 
$2.375 was authorized through proceedings by the Wage Board ap- 
pointed by the Secretary of the Interior. — It appears also from the. 
record that. so far as the Secretary of Labor’s determinations in the | 
area, generally are concerned the rate of $2. 25 per hour prevailed 


7 until October 1951, when a rate of $2.275 was established. 


Regardless, however, of whatever labor conditions: he, contractor 
encountered on the project, it is impossible to see how its difficulties. 
could be attributed to the specifications. ‘They were not intended to 
guarantee the contractor an ideal labor market; they constituted only — 
an admonition that he must not pay an hourly wage lower than $2.25 
per hour to brush painters. The specifications make it the particular 
responsibility of the contractor to investigate local labor conditions. 
Ii, in conforming to the specifications, an inquiry is made of an 
independent contractor’s organization and the information received 
_ proves to be incorrect, the Government can hardly be charged with 
contractor’s failure to make his own diligent investigation. | 

The language of paragraph 19 of the specifications i is so clear that 
it would seem to preclude on its face any possibility of a successful 
_ appeal on the question raised. This paragraph, in part, states: 

* oe x While the wage rates shown are the minimum rates required by these 
specifications to be paid during the life of the contract, it is the responsibility of 
bidders to inform themselves as to local labor conditions such as the length of 
work day. and. workweek, overtime. compensation, ‘health and. welfare contri- 
butions, labor supply, and prospective changes or adjustments: of wage rates. 


No imerease m the contract price: will be allowed or authorized on account of 
7 the payment of wage rates in CLCESS of those listed herein. [Italics supplied.] 


~The. Supreme Court of the United States in the recent case of 
7 United States v. Binghamton Construction.Co., Ine., supra, stated — 
most positively that the Davis- Bacon Act “was not speeied to benefit _ 
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contractors, but rather ‘to protect their employees from substandard. Ws 


earnings by fixing a floor under ‘wages on Government: pro} jects,” 
The “Court of Claims in the even more recent decision in Ottinger | 

ee Construction Co. v. United States (June 8, 1084), se - 

quotes from the Binghamton case, as follows: 7 


paresis Wi) question presented is whether the schedule of minimum wage rates . 

included in a Government construction contract, as required by the Davis-Bacon: 
Act [citing it] is a representation or warranty as to the prevailing wage rates — 

in the contract area. We hold that it is not. . 


- 830185—55——30 — 
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The. Dayig-Bacon ' act: requires . that the: wages “of cvocknien on a «Gomes - AS 


+ eonstiuction. project: shall be “not less” than the “minimum wages” specified ina = os 


schedule - furnished. by ‘the. ‘Secretary of Labor.’ The schedule” “shall be based ie eas 


-. apon. the: ‘wages that will be detetmined’ by the Secretary of Labor.to be. “pre: ie 
eee _vailing” for. corresponding work’ on. similar projects inthe area. eRe jThe: 20 5S 
—. Aet' also ‘provides. ‘for: penalties, including’ termination: of the contract, te it is’: ar oe 
; found: that the contractor is. paying less than the schedule. rate. ss eae 


: aa 7 - 2 Fase “-- ae * tee WE ES oa : anes as Ape - 


ee a eS * On ‘its face, ‘the Act’ ‘is a. minimum. wage. law designed for the benefit ee 
Me: construction workers. ~The Act does not authorize’ or contemplate’ any: assur- 


3 ae cance to a successful bidder that the specified : ‘minima: will in fact be the prevailing. oo oh, 
, tates. » Indeed, its’ requirement. that: the contractor: pay. ‘not less”: than the. speci. ae 


. fied’ minima: ‘presupposes the: possibility that the contractor: may: ‘ave to. pay. a - 7 


a “higher | rates. .., Under these: circumstances, even. assuming a representation. DY ores o 
the. Government. as: to the prevailing rate, respondent’s reliance on the eee oe 


ae tation ‘in: computing its bid carinot be said’ to. have been justified. _ 


The Court. of Claims, afte quoting. the above, concludes: its 0 Get f 


oe Spinien, as follows: Leia 


In the light of this decision by the highest: court in the land, it would: be a 


pe waste of. time to, both the court-and the litigants to, refer the case ‘to a. commis: i. 


sioner: for. a further hearing Of evidence. and finding of facts.. 


On April 6, 1954, shortly prior to this decision, the Court of Cinding. Pa 


a had found i in faeor of the contractor in a situation, which, before : ade- a 
ae quate analysis, would appear to resemble the present: case. In Loirier a 
- & McLane Corp. v. United States,* it was held that. where. the. Séere- 


tary: of Labor had made a predetermination of prevailing wage rates nee 


of $.85 per hour and later admitted error and issued.a new retroactive =. 
a, _ classification of. $1 per hour, the contractor was entitled. to Tecover eo ge 
oe the increased, labor costs represented. by the higher wage rate. as com-. a = 
2 pared. to the wage rate stated in the contract specifications. Intithe et 
present appeal, however, there has. been no admission: of error or. any, oe 


| oe subsequent, order by the Secretary of Labor. | eee 
-- Because of the importance. of the Binghamton and Otiinger dedi ao 


ee Se In ‘the interpretation. of contract provisions under the Davis: “ - : 
Bacon Act, this: appeal has been considered in considerable detail, =. 
ae “ie The contracting officer-has suggested that a determination be made 
29 On procedural’ grounds, upon''the basis of ‘his original. contention. that ~ agi 
_. the claim. is one. for’ unliquidated damages, involving the exercise of 
ee judgment. and discretion on the part of an administrative. officer of SE 
7 othe: Government. In view of these new decisions, however, wo deem: 
Fe A advisable. to. consider the case ‘on its merits, and. particularly. as toss. ey 
2 whether there i 18 any: legal basis for a claim of this. nature, We hold. ee 


- that. there is not. 


ee 4120 B, ‘Supp. 209 128 Ct. Cl. 117 (1954)), 
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eS na, ao _ October #9, aa : a ee 


 Coxcuusron 


me find, ne that ae findings of fact anid decision of a con- | we ee 


| tracting officer 1 in disallowing: extra compensation must, be ee 


ade Rover ‘ARMETRONO, 2s 
ccs Solicitor. 


"APPEAL oF 8 & 8 ENGINEERING conP. 


: cA-184 le ee Decided October 29, 1954 


= | Ge Contract ‘Appeal—Unit Contract foi Repair. of Turbine Burners “Cinta ‘fo 


- Additional Compensation—Excess. Quantities—Unforeseen Conditions | 
Increasing Difficulty of Work—Deletion of Items—Exception of Items 


on Settlement of Claim—Items in Same Range—Change of Nature of © 


- ( Claim—Failure to Make Timely Protest—Right to Equitable Adjust- 
--ment—Fixed Costs, General. Overhead and | Profits | as ene. a 
: Additional Compensation. | Se | 


‘A contractor employed to repair turbine runners of. a power roses of the 
‘Bur eau. of Reclamation may. not be allowed additional - ‘compensation by. 
reason of the. installation of excess. quaitities of units of welding, in view ~ 
of the inclusion in ‘the contract. of an “approximate quantities” clause pro- 
viding that the estimated. quantities are approximations. for compar ing bids. 


rs Such a claim is. not barred by “the failure to except both units of the work | - 


in ‘making settlement, since the work was divided into related ranges, and. 
one of these. ranges was excepted’ in making settlement. | But the contractor. 
-may not. alter the nature of the claim on appeal: by basing it upon alleged 


defects: in: the. specifications and a change. in the welding procedure... hese oo 


2. claim i is barr ed by. the failure to make timely protest. 


: | Insofar as the: claim: for: additional. compensation: based on 1 increased. “costs: - | 


ins executing additional. units: of welding could be considered. as an ‘inept 


” expression of. a timely claim based. upon the discovery of latent conditions .. 
which | magnified the difficulties: of the work, ‘the. claim is. barred. by. pr O- ae 
-. visions of the. specifications requir ing. all necessary: welding to be-done,. and es 


requiring bidders to. make their. own: ‘estimates concerning: ‘the difficulty, of 7 
the work. 


| The coutractor is entitled to. an ‘eqnttable adjustment when items of the Sore a 


cal calling: for the installation of insert. plates. were. entirely eliminated, since. 
| such deletions cannot’ be regarded as mere variations. from — estimated 
ave ‘quantities, and the work deleted’ was an integral. part of-a. composite job. 
~’. Such an: equitable adjustment is not: barred. by the “ranges” clause of the. 
- specifications | dividing each unit. of work into two ranges in. the first of 
_ which fixed costs were included. The contractor: is entitled to payment 
not only of its. fixed costs. but also. of ‘general overhead and reasonable | 
“ashy, apne’ proilte,. | ae | 
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ADMINISTRATIVE DECISION 


The S & Ss Bigiisering Corp., of To: ae Cali Briss i jo ee 


- pealed from the contracting officer’s determination, denying its claim | | 


a ~~ for. additional. compensation. under contract: No. I2r-19662, for work a ; 


- and materials in the repair of turbine runners, Units Nos. 1 to 4, M- 8 


7 clusive, at the Parker Dam: power project, Arivona- California, in ac 


oe : : cordance with specificatioris No. DO-3561, Bureau of Reclamation. 


“The contract, which was on U. S. Standard Form No. 23 (revised - 


. ‘April 3, 1942), provided for the repair of the turbines by chipping Ores. 4. vas 


5 te grinding cracked or pitted areas, the installation of insert plates and . “ a 
- stainless steel inlays, as well as for the modification of the fillets at thes.) 
outilow edge of the. runner vanes. . The contractor was to be paid: for = =. | 


its labor and .materials-at the unit. prices stated in. the. schedule in- 
- eluded in the. specifications, » which. listed 12 different items. of work or 
material. | ; 7 , ; a 

Bidders were. waved to: visit: tie bey atid: satiety ‘iembelves. con- 
cerning the conditions which they: would. encounter in the perform- 
ance of the work.: However, only one turbine was made available for 
inspection by bidders, and. this one tor. ont: a 10- hour Period on Sun- of 
day, October 14,1951. 0. 

The estimate of the project. engineers was ‘that, the repair. Pee on 
the Parker Dam turbines, which were believed to be in an extremely 
bad state of. disrepair, would cost the: Government $86, 160.. The bid 
of the appellant was $14,760.35, and the next bid was $57, 807. The 

bid of the appellant was so low that conferences attended by engineer- : 
ing representatives of the. parties ensued, and the project engineers 

“were satisfied that. the. appellant. could ,undertake and_ successfully | 


“prosecute” the work. The: appellant. received . notice, to. proceed on _ oa 
» November 23, 1951. Since completion of the work was required within 
120 calendar days from the date of. receipt of this. notice, the required : 


i ‘completion date became March 24, 1952. ‘Work was begun. by. the 


: appellant on ‘November 26, 1951, ‘and completed. ¢ on ‘February, 28, 1952, a 


7 “ | which was 24 days ahead. of schedule.: 
~-. In’ the. performance of ‘the job, the onueter apparently was of 


“the: opinion that the welding procedure outlined i in. the specifications ae: 
was inadequate, and. by letter dated. December uA 1951, addressed to 


the Chief. of ‘the Hydraulic. Machinery Branch. of fhe. Bureau of . 


© eg Reclamation, at suggested. that:a different procedure described i In an 


ae -attachment to the letter be adopted. By letter dated December 14, - _ 


1951, the: Chief of the: Hydraulic Machinery Branch of the Bureau. _ 


acknowledged the receipt of the letter of December 7, and stated : We. os: 


have reviewed this. welding procedure, and it appears. to. be satis- a 


a factory insofar as: s the repair of the cracks in the runner blades | ee 
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‘concerned,’ 2 It. should be noted that in ‘this exchange of. eorrespond- - 


ence no question concerning any increase in the cost of the job one : 
ing from the change of the welding procedure wasraised, | 
‘Ina letter dated January 28, 1952, to the Project Engineer, the cou: 

tractor made a Tequest for idditional compensation based principally. 


_ upon increased. costs in executing items 1 and 2, and upon the entire 


deletion of items 7 and 8. However, this letter, which was written 

| prior to the completion of the whole job, did not attribute the increase 
in costs to any particular factor, whether the change in the welding 
procedure or any other. It was snformed on February 19, 1952 , by the 


~ Project Engineer that its request would be given coneioorion in the | . 


final settlement of its account.. However, by letter dated April 23, 1952, 
the contracting officer rejected the contractor’s request for additional 
compensation, and-when settlement was made, it was paid only at the 
. contract rates for executing the various items specified in the contract: 
As these involved in some instances far greater quantities than those 
which had been estimated, the contractor received $7,597.33 more than 
the amount of its bid, namely $22,357.68, but the payment of this 
amount was based entirely on the rates specified in the contract. 

G. L. Yetter, the engineer who inspected the work after its comple- 
tion, commented on “the extraordinary difficulties” which had been in- 
volved in its performance! and declared the work to be “first class in 
all respects.” In summarizing the cost of the work, he pointed out 
that due to “the inability to fully determine beforehand the full extent — 
and nature of the repairs to be made, it was necessary to decrease the 
quantities in some items and increase the quantities in others * * *.’’8 
Thus, in executing items 1 and 2, which required the repair of cracks by 
single U-groove welds, the first 325 linear inches of weld to be executed 
at $3.09 a linear inch (item 1), and all over 325 inches at $2.90 a linear 
inch of weld (item 2), it was found that more single U-welds were 
necessary than contemplated. by the specifications because of the de- 
_ crease in the number of double U-welds, and item 2 was increased from - 
an estimated 825 linear inches to 809.75 linear inches. On the other | 
hand, it was found upon exploration of the cracks that it would be un- 
necessary to install the insert plates specified in items 7 and 8. Item 7 

required the installation of the insert plates at $4.16 per linear inch for 
the first 200 linear inches of weld, and item 8 required the installation 
of the insert plates at $3.57 per ieee inch of weld for all over r 200 | 
linear. inches. | 
In accepting payment, and executing a release on ne contract, the , 
2 See page 7 of ihe report. | 


2 See page 9 of the report, 
3 See page 15 of the report. 
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ae. ‘déritractor. ‘excepted: items 1 Land cz of the schedule of specications in oe ee 


So nthe: following language: Se a ge eae Bois een | | 
ge ee except our claim. for. adjustment of é shortage i in : entirety of item 7 {and ae 
“a hs, our » claim for extra. compensation on additional inches of U-weld on. item ae idan 


et Moreover, i in. taking: the present, appeal, the contractor. diampted, ie ‘ = 
effect, to amend this exception. by: explaining 1 that the reference. therein — ae, 
to. item 1‘was intended to save its nights under i items 1 ang 2 of BABB os 


— : schedule of specifications. | a : : 5 
In connection with items: 4: ana 2, the: eintratton ee in tts. ors 


se "etter: of Js anuary 28, 1952, as well as in the. present appeal, that: its - | 
Shoe: - additional costs on: these. items. be met by increasing the unit bid rate ee 
~ under item 2 from $2.90. to. $4.90. per. linear. inch of single. U-groove © an: 


if ee welds in excess of 10. percent. above the. amount estimated in. the speci- - eo 
cree fications. As 1,184.75. inches of such welds were installed, the overrun’ | 
Was 419.75 linea inches.’ Ait the increased price, the contractor would 
be entitled to‘an additional $839.50::. As for items Tand 8, which were 


entirely eliminated, the contractor. proposes that its claim. based: on 
these items be settled by payment on the basis.of the contract unit price 
of $4.16 a, linear inch’ for the estimated 200 linear inches included. in - 
the specifications, which would entitle it'to receive:an additional $832 - 
- of compensation: .’The appellant’s total:claim is thus for $1,671.50. 
The contracting officer denied the claim based. on itemns’1 and 2 in. 
‘its entirety, and allowed $118.0n the claim based on items 7 and 8. 
The basis for his decision was that under paragraph: 4 of the specifi- 
- cations the quantities noted in the: schedule were only. approximations 


oe “for comparing bids, and that, ther efore, no claim based upon any excess 


or deficiency: could be: allowed. # The $118 which he allowed, never- 
theless, on items 7. and 8 was based.on the view that the contractor was 


--é@ntitled to recoup its fixed job costs on these items, since they were 


required. by. paragraph. 22 of the ‘specifications: to. be included in the. ~ 
first of the two items, or ranges. As-the contractor had bid $4. 16 per 


linear inch on item 7 and $3.57 per linear inch.on item 8, the difference 


‘of 59 cents. between. these. two prices represented. its. fixed job costs. 


At. 59 cents a linear inch,. the fixed costs on | 200 Tinear daehes. would ae ; 


be $118... 


In roscuas the ieent appeal the. contractor’ now bes its laim ae 


oe for additional compensation in executing items 1.and 2 not upon any. 


5 claim. of excess quantity, but upon factors not. previously. advanced, a - 


4 Paragraph. 4 et the specications pr ovides : “The quantities noted ‘in. the pchedules are - - : : Z 
oe a4 approximations for comparing bids, and no. claim’ shall Re made. against the Government ca ae 
ae 7 for excess, or deficiency therein, actual or relative.” ~ hie Oas 


’ Paragraph 22 of the specifications is auoted in full, ingra, 3 in. connection. ate the dis. os 


ee . cussion 0 oe this ‘point. 
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| one that a) it, had riot, had an ‘adequate opportunity, to examine ed 
all.the. turbine.runners prior to making its bid, (2) the drawings and 
specifications upon. which. it. relied were Snaceuate and misleading, 


A failing: to reveal latent. conditions which greatly increased its costs; oye. 


‘and (3) the changes in the welding pre ocedures. | “Upon entry into the - 


draft tubes,” the contractor explains in particular “we found that the 


— eracks 3 in the runners were not confined to the positions as were indi- 
-. cated on the drawings, and at times work was done on cracks extending : 


far into the shroud bands. Neither the drawings nor the specifications. a 
made mention or showed, any cracks in the shrould bands.” | | 


In these. circumstances, the preliminary question arises whether ‘the: ae 


claim based upon items 1 and 2 may now be considered. Ordinarily, | 
the. failure to except item 2 from the settlement of the account would 
have the effect of barring any. claim. based on this item.* Notwith- 
| standing the failure to mention item 2 in executing the release on-the | 
contract, it would seem that the claim is not barred for this reason, 


since items 1 and 2 represented a single job, and as provided 1 in para- | 


graph 22 of the specifications the job had been divided (as were all 


others) into two so-called ranges in the higher of which were required 


to be included the contractor’s fixed costs on the job. Similarly, items 


2 Tands8 represented two ranges of a particular job. 


_ A more serious obstacle to the consideration of the claim, based upon 
‘ items 1 and 2, 1s presented by the failure of the contractor in execut- 


: ing. the felease on the contract to advance any of the reasons for allow- 


ing it which appear to be the basis of the present appeal in which the 
claim of excess quantity has been transformed into a claim based upon } 
alleged defects i in the specifications and a change in the welding pro-. 
cedure. The decided cases in the Court of Claims, involving the fail- 
ure to except a claim on executing a release under a contract, have all 
~ involved. attempts to increase the amount of a claim above the amount 
stated in the exception. ‘The present case involves. , however, an attempt 
to change the nature of a claim without. altering its amount. It is 


- nonetheless. a totally different claim, and the fact that the amount of — 


each claim remains identical must be regarded as irrelevant. | 
A claim never presented.to the contracting officer cannot, moreover; 


hi be considered: on appeal. Under par agraph 12 of the eciacaiOns, : 
the contractor is required to protest within 20 calendar days against 


; any demands for the performance. of work. which he considers to be 


. § See P. Ss Carlin Csnsitistin Company v. United States, 92 Ct. Ch 280, 308, 305 (1940) ; : as 


Eastern Contr acting Company v. United States, 97 Ct. Cl. 3841, 855. (1942) ; Bein v. United 
States, 101 Ct. Cl. 144. (1948) ; W. @. Shepherd v. United States, 125 Ct, Cl. 724, 750 
(1953) ; Torres v. United States, a Ct. Cl. 76, 99 (1958) 5 JM. ene e Co., , Inc., 
Pa toe: (April 9, pee). a, 2 epi, 8 nt oa o 
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| “pated the teqiiroments of ihe contract, ‘and the failure to file timely : 
: protest, ordinarily bars consideration of the claim.’ _ ieee ai 
This rule clearly applies. to the contractor’s claim insofar « as. it. is 


oe Bed upon the: adoption of a ‘different method of. welding, since this 


method was adopted. upon a particular date when the contractor’ Ss pro-. : . 


posals were approved: But even‘if the claim for additional. compen- 
sation based on. increased costs in executing the additional. inches of 
welding could be considered as an inept expression of’a claim based. 
upon the. discovery of latent conditions which magnified the diffi- 
culties of the work, and which were not fully discovered until a short 
time before the contractor’ s letter of January 28, 1952, was ‘written, 


so that. its protest ‘on this score could be pase timely, the con-  - 
| tractor cannot be said to have established an adequate basis for. relief, a 

While. it is apparent merely from the wide discrepancy. in. the bids 

- that it was not possible prior to the letting of the contract to determine orcas 
with any degree of accuracy the precise nature and extent.of the re- 


| pairs that would be required, the project. engineers made no pretense — : 


ee ne any such accuracy. This must be apparent. alone from their invita- 


co tion to bidders to inspect one of the turbine runners ‘to be repaired 7 
which: they regarded as the most defective. While it has been held 


that the mere availability of inspection will not relieve: the Govern- — 


ment of liability for inaccurate or misleading specifications anddraw- 
_ ings the specifications. and drawings i in this.case were not. of sucha. 
nature: It may be true, as the contractor contends, that some eracks* | 
were not confined to the precise positions indicated on the. ‘drawings 2 


‘but the principal drawings showing a section through a runner bore : 


a subeaption reading “Repair of typical cracks,” and the general pro- fe as 
_ visions of the specifications were such as to put the contractor on. notice 


< that repairs: would be required wherever. cracks might 0 occur. Thus aa 
ae paragraph aT of the specifications provides: 7 oo ie, op 


| Repairs to turbine runners, ‘general ~All cracks and pitted : ai eas in the turbine 


runners. shall be repaired ‘by. welding. ‘The existing fillets at the outflow. edge a 


| OF the runner ‘vanes shall be modified. ‘Details of joint preparation, welding and . 
modifications of fillets are shown on Peeve: No. 3 Fata et oe ee 

supplied.J” aor. 

This is she. drawing on johioh: the ‘craclis’ are: described” as s typteal. 

- There are, moreover, other provisions of the specifications describing 

_ the work to be done that make it apparent that no attempt was being _ 
made to locate all cracks or damaged. areas, or to provide an exhaustive — | 


| description of the work. Thus paragraph 1 of the specifications eal ao [a 


7 be See Peter Kiewit Sons’ Company. CA-50 (Maren 24, 1950) : The Shoshone ‘Company, Sa: 
oS CA-112. (April. 23, 1951) ; ;: Welch, . Industriea, Ino. 61 L “D,. 63 (1952) ; < ‘Trans-Blectric = 
-. . Company, CA-156 (October 9, 1952). ee af 
ox . 8 See Hollerbach v.. United Rae 233. U. s. 165. (1938), and United states v: Spearin, 0 Bina at 
| ~ 248 0. 8,182 (1918). 7 . | , | eae ne a ee . 
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soribes the repair work simply as ‘consisting of certain ‘ principal 
items,” and subsection (b). of this paragraph directs the welding of | 
“all cracks.” In these circumstances, the invitation to bidders to 
inspect one of the turbines must be remanded as justification for the 
rejection of any claims based merely on the position of the cracks. 
Finally, insofar as the position of the cracks may have required work 
at-a greater depth than may have been indicated by any of the draw- 
ings, the allowance of the claims would be barred by the provision in 
paragraph 39 of the specifications which reads: “During the investi- 
gation of the site, as provided in. paragraph 35, bidders shall make 
their own determinations and conclusions eeurding the effect of depth 
on the difficulty and cost of performing the work.” ® _ 
_ Insofar as the: Eonar officer did consider on its merits the claim 
as one based on the ‘ ‘approximate quantities” clause, his decision was 
correct. Such a clause would not bar recovery on a claim, based on 
unforeseen difficulties in the execution of the work or imatenal changes 
in the specifications.°. But it. does bar any claim based on excess” 
quantities alone." The only requirement, is that the estimates of. the 
Government be in good faith. Certainly the excess in the present casé 
was not.so great that bad faith can be implied, and it must not be for- 
gotten that the contractor was paid at the unit price rate specified i in , 
the contract for the extra quantities of welding done.” 7 | 
The contractor’s claim based on the entire deletion of items 7 a 
g presents, however, a problem which could not be adequately disposed _ 
~of by applying the “approximate quantities” clause. The complete 
elimination of the installation of the insert plates, which represented. 
almost 10 percent of the bid price, obviously differs from a miscalcula-_ 
tion of the precise quantity of such plates which might be required. — 
In Peter Kiewit Sons’ Co. v. United States, 109 Ct. Cl. 517 (1947), 
the court, went so far as to declare that an approximate quantities 
clause does not.mean that “all considerations of equity and justice are 
to be disregarded, and that a contract to do a useful job for the Gov- 
ernment is.to be turned into a gambling transaction.” In general, 
the courts have scrutinized closely the entire deletion of items of work 
from a Government construction contract, and have been disinclined 


*See MacArthur Bros: v. United States, 258 U. 8S. 6 (1922), involving a similar clause 
putting on the contractor the responsibility of conrectty. estimating the difficulties attending 
the execution of the work. 

10 See George P. Henly Construction Co., inc., / CA-120 (November 1, 1951) ; Durham and — - 
Sauer, CA—124 (December 19, 1951). “aes 
. 4 Dawson & Corbett, CA-89 (April 3; 1951); and C..F. Lytle Company and: Green Con- | 

struction Company, CA-99° ‘(May 38, 1951), together with the judicial authorities there cited. , 
- 12. See Sandor: 8.. Hirsch. uv. United States, 104 Ct. Cl. 45 (1945), where contractor was : 
. denied. additional compensation. for clearing airport site when acreage had ‘proved. to’ be 
‘considerably in excess of the estimate, and he had been: paid at the unit prices. ‘specified in 
the contract which included an “approximate quantities” clause, 
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~ 


~. to regard el aes as mere ariations from el juantitps® a 


2 ola a 


: _ While the -percentag ge of the total bid i 1s undoubtedly : a ) relevant factor — 


= consideration: which has dnilnenced the judicial decisions is whether 


| the deleted work 1 may be regarded as independent. or incidental. If it. pee ae 


- a is, relief has been denied. On. the other hand, if the work appears to ae 


* be. ‘such : an ‘integral: part. of a composite. job: Gia its. deletion: can be. 


2 said to’ disappoint the reasonable expectations of the contractor, relief — eee 
has been granted.’ ‘The x mere e fact that ¢ a unit pe contract is volves mae ae 


- is not decisive. | 


: - Applying this test in the ae case, it. would seem. reraonale to os 
: conclude that not only the contractor but the Government engineers 
regarded the installation’ of the. insert. plates as an integral part, of 
-_. the job of repairing the turbines. It was a repair job involving anum- 
ber of distinct procedures, which could be enumerated for the purpose 


of determining unit prices, but all the procedures were deemed neces- 
sary to accomplishment of the repair Job. It was, indeed, the superior 
skill and initiative of the contractor in devising a welding procedure 
that differed radically from that prescribed in the specifications that 
was responsible for the elimination of the insert plates, and to deny 
any relief to the contractor: except. for an allowance of his fixed-job 


-- gosts would only be penalizing the contractor tor’ ‘doing a better Job 


for the Government. 7 
 . The contracting officer believed, however: that ahi a ‘result’ was 
7 required by the provisions of paragraph 29, oe the spécifications divid- 
ing each unit. of work into ranges, and it becomes necessary, therefore, : 
to inquire whether such : a conclusion i 1s unavoidable. Paragraph 22 : 
a of the specifications reads as follows : ne | - | 
All items. of work of the schedule have been divided into 2 ranges. Bach Tange - 
represents appr oximately 50 percent of the estimated work to be performed. under 
an item. It ig the intent, that the division of work into ranges will permit bidders 
to include inthe unit price bid for work under range 1. that part: of the con- 
tractor’s . costs for. contractor’s . camp, mobilization and demobilization, and 
special plant properly allocated. to. work. ‘under, such item. Iti is further intended 


'. that the unit price bid for: ‘work under range 2 will exclude any part of the cons . 


a plant. 


2 tractor’ "s costs for. contractor’ s camp, mobilization and demobilization, and 1 special . 


ee The contracting éfficar thus: explained his Géinelugion that i veies 7 
, ot this provision the contractor * was: entitled only to ae fixed: job. costs _ 


when items vi and 8y were e eliminated : 


is General: Contiacting € Gitistraction. Co. Vv. ‘United States” BA Ct. fon 570 (1987 ~ ie ke 


Blair v. United States, 147 F. 24 840 (8th Cir, 1945); Boomer v. Abbett, 268 P. 24 476. 
. « (Calif., Dist. Ct. of App., 1954) ; see Litchfteld Const. ‘Co. v. City of New York, 155 N, BE. 
116 iy x, Deni ‘Det Bealso. Construction Me we oe a New, York, 15. N. E. 2a ‘559. ; 
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In- dividing. an: ‘item: of work: into’ two ranges, ae is. fhe intention. i #: * that 


| " the contractor be: assured: of the quantity: of work: stated in the first range SO” | 
that fixed eosts. can. be. distributed over such guaranteed, items of. work, This. 


~ removes the necessity for the contractor to increase his bid on all or selected 
items of work to provide a contingency to cover the risk of a ‘possible underrun 
in the quantity of work. Also, by excluding fixed costs from the second range, 
the Government avoids paying: an excessive price ‘where there is:an overrun in 
_ the quantity of work. 

The theory would seem to oe an inherent ‘eae ie on, ‘If 
it was the purpose of the clause dividing each unit of work into two 
ranges to guarantee the work in the first range, notwithstanding the 
inclusion in the specifications of the “approximate quantities” clause, 
‘there would seem to be no good reason for confining the guarantee to» 
the contractor’s fixed costs, as defined in paragraph 22 of the specifi- 
cations. Ifthe work was ouarantead to the extent of one-half thereof, 
the contractor would seem to be entitled also to at’ least. one- ‘half 
| of his general overhead and anticipated profits. | 7 i 
_ It is apparent that the “ranges” clause does not speak i in terms’ ‘of 


any guarantee. It is also apparent that the ‘ ‘intention” of which the 


contracting officer speaks is similarly not to be found in the literal 
language of the clause. The only “intent” expressly mentioned therein | 
- is to permit bidders to include their fixed costs in the first of each 
_ two ranges. Actually, the purpose ‘of the clause is not declared. but _ 
left to implication.. As such is the case, there would seem to come 
into play the familiar rule of interpretation applicable to Govern- - 
ment contracts that. when an ambiguity is. present | ina contractual 
provision, it is to be construed against the party who. prepared. the 
contract and specifications, namely. the: Government.’*. Approached 
from this viewpoint, the purpose of the ranges clause could reasonably © 
be said to be merely to give the Government the advantage of the — 


lower price in the second range of each. unit in the more likely con- 


_tingency that there will be an overrun in the second range of a unit 
of work. The inclusion of the contractor’s fixed costs in the first 
range of the item then becomes ‘simply a method of calculating the 
lower price in the second range. Thus, it would not necessarily follow 
that the elimination of both ranges of a unit of work, which was an 
integral part of the contract, entitles the contractor merely to the 
recovery of his fixed costs in connection therewith. 

It cannot be said, moreover, that the contractor’s claim, based on 
the entire ate ae of items 7 and 8, is actually a claim for un- 
liquidated damages. The claim comes within the proper scope of 


. 14 See Ambursen Dam Oo. v. United States; 86 Ct. Cl. 478 (1988) ; Callahan Const. Co. v. 


United States, 91 Ct. Cl. 588 (1940) ; Blair v. United States, 99 Ct, Cl. 71 (1942) ; George 


P, Henly Const, Co., CA-120 Coren 1, 1951) ; Durham é Sauer, CA-124, December — 
19, 1951. 
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? . pe to: be mae within: ie bas: scope “of the contacts and entitles the 2 a oe 
= contractor’ to an equitable adjustment. when such’ changes: are’ “made. 7 
TG is: true that” in General Contracting Co. LY. United ‘States, supra, a a 


the Court. of. Claims, in holding. that the elimination by the Govern- _ ioe 


: ie ment. of a. large and independent: part of.a: Government. contract. for See a 
the construction of a veterans’ hospital, namely the nurses’. ‘quarters, a 


_. could not be justified by the “changes” clause of the contract, declared - 2 : 
that such. a clause had. reference “entirely. to: structural changes | like os : 
the substitution. of one kind of material for another, changes i in. archi- ae 


fae, _tectural: design, the addition. to or subtraction from work required by Pee 


the specifications, ete.” --However,.the deletion. in. the present .case in- - 


volves: an integral part. of the contract, and the dictum of the Court > - . - 
of Claims itself.can no longer be regarded as. authoritative, j in-view | 


= ie of the:recent pronouncement of the:-Supreme Court in.United States 
ow Rice, 317 U.S. 61, 68, that both the “changes” and “changed . condi, — 


_.tions” clauses. of Government. contracts “deal with changes. made 


es . lhecessary- by; new plans and new discoveries made subsequent. to the = 


. _ signing of the contract.” In this pronouncement, no limitation is im- 


~ posed on the types. of changes which come within the scope of the _— 


% “changes” clause, and so permit. equitable. adjustment to be made. 


‘The deletion of items 7 and 8 appears to have been. brought about. a 
= by the changes in welding procedure resulting from the: exchange. of os 
: correspondence. between the ‘contractor and. the proj ject engineer. who © ae 
- undoubtedly acted on behalf of the contracting officer. . This: exchange te 


of correspondence may be regarded as the equivalent of a formal 


| change. order, and: the contractor. is entitled to an equitable adjust- . pe a | 
-_. ment under the terms of article 3 of the contract. However, the pro-- 


oe ‘posal of the contractor to settle its claim based on.items 7. and 8for 


$832, which. represents the. estimated contract price-on item 7, is not | 


be supported by any evidence and. is, indeed, ‘based ‘upon an arbitrary 


| theory. What the contractor is. entitled to by reason of the deletion : 
of items 7 and 8 is not only its fixed costs.on these items but its gen- _ 


pale eral overhead - ‘expenses: and: reasonable. anticipated profits. 16, The | ase 
| amount. should. be calculated by the. contracting: officer. upon. submis- Toke 
gion. to: ‘him by the contractor of adequate proof.» “Tf the. “parties fail — ee 
_.. to-agree upon: a settlement,. the matter may again.be referred to. the. 


Pa Department in. accordance. with article 15, the disputes. clause of the 


contract, together with. 2 record. adequate to a one e making: of a 


‘ a determination. 


- 26: See Stiers Brés.. Construction. Co: Ve. » Broderick, 60 - |e eae 792. ADs c. ‘Kans, , 1945). 
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- DererMination 


These cain to the authority Tree to me. a ne ae | 
tary. of the Interior, the findings of fact and‘decision:of the contract: - 
— ing officer are affirmed with respect to the claim based on items land 

2 of the schedule of. specifications, but reversed with respect to the 
claim based on items 7 and 8 uiereoe together with directions: to pro: 
ceed as outlined above. | : 4 | Ps 
Jd. Raa Dee ae 

Acting Solicitor. 
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Reclamation Withdrawal-Desert- Land. Entry—Tndependent Resurvey— 
Irrigation District—Smith Act. 


An independent resurvey which merely added. new lots on the plat to make 
an accurate description and subdivision - of what since the original ‘survey 
had been. an oversized ‘section on the ground and which did not involve 


relocation of any range line did not affect the area on an earlier reclamation 
withdrawal of this section. 


Unentered public land. designated by the Department as sanicee to fis Smith 
Act carried with. it a valid existing right in the Imperial Irrigation District 
to irapose a lien against such land for its proportionate, share of construction 
cand . operation and maintenance: charges, with:a view. toward having’ such 
alien satisfied by an applicant for entry as a condition precedent to entry. 
as . Because of the existence of this. right, a subsequent first- form reclamation 
=i withdrawal did not operate. to withdraw such land from public entry, as 
- contemplated by the Smith Act; hence, the’ original allowance of the appel- | 
lant’s desert-land entry, was correct and its subsequent cancellation improper. 


“APPEAL FROM THE BUREAU oF LAND. ‘MANAGEMENT. 


Bl Fults has brought this appeal to the Secretary of the Tnterior 
eae a decision’ dated ‘October: 15, 1953, by the Chief, Division of 
| Lands, Bureau of Land Management,’ rich affirmed a decision ‘of 
_ the manager of the land office at Los Angiles, canceling the allowance 

. of his desert-land entry on the ground that the land had been previ-_ 
ously withdrawn for reclamation purposes. — The land included in 

_ Fults’ entry consists of lots 9 and 10, sec: 30, T. 128., HR 16 E. 8. B. M.,, 

te totaling (2:88 20TeS > 052s. | 
After first allowing this entry. on: ih une : 18; 1952, the manager was. 
; ‘aitvised: that the land: included within the entry had been previously 
withdrawn for reclamation. purposes under a first- form withdrawal : a 
| he 1 Section 8 of the Reclamation Att of 1902 (act of June 17; 1902; 32 Stat: 388 ; 43U. 8. C., | 


1952 ed., sees..416, 432,.484) ‘authorizes:two classés' of. withdrawals for reclamation pur- — 
poses. One, Romo ny referred to as “withdrawal under the: first form;”: withdraws from 
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- = : since J une 4, 1930, and, therefore, had not been open . public entry. a a | 
dee The manager’s ‘decision canceling the allowance of the entry followed. __ 7 


In his: appeal to the Director of the Bureau of Land Management, ee ee 


7 ae Fults asserted that-the land was within the Imperial Irrigation Dis- - 


_-trict, that it was subject to gravity irrigation from existing works, - é “ 


- that on the strength of the original allowance of -his entry he had 


a - ‘expended. $837 3 in improvements in addition: to: payment: of - charges” oe : ; 
to ‘the ‘Imperial Trrigation: District, and that in good: faith he Dee : ae 


oe proceeded to prepare the land for ‘faring: 


The Imperial Irrigation District has certified that sian the land | 


; -dnoluded’ within Fults’ entry is ready to receive water, it will be 


; a _” delivered upon. request of the entryman, and that as of May 24, 1952, - - | | 
Pe there were no assessments against the land remaining unpaid. | The - 


ae map. furnished by Fults with his application for desert-land entry a, 


oe shows that the land in question would be served with water fromthe _ ee 
eee East Highline Canal, a priyate canal ses the Imperial ee Dis- a 
Pos, ebasys. aa oe ek 
- In ‘the: instant seal Fults: presents. to avouhenta “The ae Dan Os 
stated briefly, appears to be this: The land involved in:‘his application CPs aid 
i. was originally withdrawn under a:first-form reclamation withdrawal a ee 


a: on April 2, 1909.. This land was restored to settlement on April 29, 


=. 1913. On: J une 4, 1930, all of T. 12. S., R. 16 E., was withdrawn again oe 


for reclamation. purposes: under .a. Aire form withdrawal. At that_ 


| 3 time section 30.0f T. 12 S., R. 16. K..,: had . been: subdivided into con- 
. ventional quarter: -sections, i In secondaries with'the original survey plat | 


nods approved December 20, 1856. In 1939; an independent. resurvey of 8 
. this township - was wade. It was approved by: the Acting Assistant = 


oe Commissioner of the General Land Office on July 3, 1940. Asaresult 5 


-. of this. resurvey the west. halves of sections 6,7, 18,19, 30 and: 31 
Se a (forming the. west side of the township) were: redtawn. and enlarged. oe 
on: the -plat to include an: additional strip of lots. Thus, according. ~~ 

to the original: survey of 1856,. the: SW14 of section 30 consisted of | 


an Et4 of 80 acres and a Wis, of two quarters containing 40.72. and a 
> 40.64 acres, respectively... However, according to-the 1940 independent — a. 
aa “resurvey, the Swi, of. section 30 now consists of. an E14 of 80 acres, 
and lots 7, 8,.9, 10, 11, and 12, each of which contains 40 acres extent Cae 


aoe Hi for’ lots 9 and 10, each of which contains 36 Ad acres. 


public entry lands which may ‘be. needed in ‘the constinction and: maintenance of ‘irrigation = 


; va works. ° “The other,. known as “withdrawal: under the second form,” embraces lands. ‘seem- : ie, Sim 


. ingly not needed in. connection With. the construction and. maintenance: of irrigation works, bE ay 
- but which may possibly be irrigated from such works, (See-43 CFR 230.12. )  Second-form ear 
a withdrawals. effect withdrawals from entry;’excépt. under. the homestead Jaws; however, -— e: 
section 5 of the act of June 25, 1910, as amended (43 U. S..C., 1952 ed., sec, 436), modified = . 
the: effect: of. the second-form: withdrawal by prohibiting. entry upon auch Jands until units a 


Of acreage per entry are established and announcement: has been made of the p availability of : pe 


. 2 wee for. the lands, 
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“With respect to this point, the appellant would seem to be contend- 
ing that the withdrawal order of June 4, 1930, which, as stated, was 
of the entire township, in withdrawing the wiswi, of section 30 
as shown on the 1856 survey plat, did not withdraw the land which — 
is now designated as lots 9and 10. In other words, he 1s presumably | 


arguing that as a result of the 1940 resurvey the west line of the town- 


| ship (i. e., the line of R. 15 E.) was relocated on the ground to a locus 


west of the old line drawn in the 1856 survey. Ifthis were so,it would. __ 


_ follow that all the land by which section 30 (as well as sections 6, 6 7 
18, 19, and 31) was.enlarged on the plat would be land which. was 


7 me within the township when the withdrawal of 1930 was made. es oe 
Inspection of the plats of the lands involved shows that the appellant _— 


~ has apparently misinterpreted the eilect of the 1940 resurvey. The 
west line of the township (i.e., R. 15 E.) remains today in its original | 
—Yocation. It was not velocsted on the ground as a result of that 
resurvey. This i is obvious from the fact that the plat resulting from _ 
the 1940 resurvey indicates that the west line of the township (R.. 
15 E.) is the line as “resurveyed by Lightfoot and Cummings in 1916. 2 


This refers to. a.resurvey for T. 12 S., R. 15 E., approved February ca 


8, 1916. Furthermore, the 1940 resurvey plat is supplied with an 
| index. to segregated tracts, which shows that three such tracts in sec- 
; tions 80 and 31, shown on the 1940 survey plat to be abutting on the 


west line of the township, were, on the 1856 survey plat, the NNW, SA 
of section 30, the NW1, of section 31, and the SW1,, of section 31, — 


| respectively. Clearly, therefore, when the township was withdrawn 
in 1930, all the land in section 30 as now resurveyed, was withdrawn, 


the west line of the township being the same for the ae BuEyey as 
_ for the 1940 resurvey. : 


The second argument which the popellant appears to ) be making = 


_. ismore substantial. In his appeal he states: 


Your attention is called to the fact that the later withdrawal was for lands - 


a subject to- irrigation under the Reclamation Act as is proven lots 9 and 10 in. 


a State approved Irrigation Project - and so approved under the restoration of 


letter “K” May 31st, 1918. and Mr. Fult’s Entry should not have been. sO, 6 


oe rejected by said reason. 


This argument seems to be that the Sree of appellant’s eee 7 


on the ground that the land included therein was under withdrawal 


was improper. . He refers.to the fatt that this land is included within — 
a State- -approved irrigation district. This fact, becomes significant s. 


when it is related to the effect which the act of August 11, 1916 (39 Jig 


- Stat. 506; 43 UL S.C., 1952 ed., secs. 621-630), or mown as 
. the Sik Act, has on the land in ‘question. | : 


: fs ‘DECISIONS OF THE DEPARTMENT OF THE INTERIOR (61 ED. eee 


a The econ dicdlece: that ¢ on n February 26, 1921, pursuant to applica ef. 
ey ke tion by the Imperial Irrigation District, the larid involved in this case - 
was. designated by the’ Secretary. as being subject to the Smith Act. _ 
22 2 athe’ ‘principal purpose of that. act was to render public lands of the 
United States within a State irrigation district, ‘whether lands subject 


-_ to entry or entered, but to which title has not been perfected, subject to 


ae bearing | a proportionate share, along with privately owned lands. in 3 ~ oo. 
- the district, of the cost of construction and operation and maintenance. 


- of the district’s irrigation system. Application of the'act to unentered ee 


7 public lands is specifically limited to lands‘ ‘when subject to entry.” 


= Under the act, a State irrigation district may submit a inap to. the a - 


< ~ Secretary, together with the irrigation plan for the lands within. the = ae. 


7 ~ district, ‘including the lands of the United: States which’ are. either ae ml 


* 7 whentered: but. ‘subject to entry or entered but unpatented (sec. 3; 43 a 
: UO. S. C., 1952-ed., sec. 623). On approval of the map and plan by 
the Secretary, the aforesaid lands of the United States become sub- © 


ject to State. irrigation- -district laws in the same manner as privately | v 


an owned lands in the district and to the beuri ‘Ing of an equitable share of 
--.. district expenses (secs. Land 2; 43 U.S. C., 1952 ed., secs. 621 and 622). 


de ~ Section. 2 of the act (43 U.S. ©. 1952 ecl., sec. 622) further provides . :’ = 
that all charges legally assessed oitist such lands of the United States 


“shall be a Hen on-unentered lands and. on.lands. covered: by unpatented ota, 


~ entries: ineluded: in’ said irrigation district” ;. and. this. lien may be — 


a, ; enforced upon. Jands in unpatented entries by. sale (43 U.S. C.,-1952 —— 


' ed, sec. 626). But no public lands within the district which are unev-- 


itared at the time any tax-assessment is levied: against them by the 


* district can be sold for taxation. Such. charges, nevertheless, “shall 7 2 


. be and continue a lien”; and as a condition precedent to entry. of such . ? é 
- . ~jdands under the homestead or desert-land laws, the applicant, must aoe | 
Seve present a certificate from the district showing that no unpaid district Se 


7 - charges a are due and delinquent against the Bia (sec. 5: 430: Ss. ‘Cx a | 7 
1952 ed., sec. 627). Upon the. expiration of 10 years ron: the date. of: ao 


the: Secretary’ s:approval of the map of the: district designating’ ‘the’: : Y, 


ye lands of the United States which. are to be subject to the act, he. may © : 


oo release’ from lien any unentered lands or entered lands upon: which _ 


~~ no final certificate has issued, if the irrigation works serving such lan ds 2S 
ie” have not been. constructed iad water has not been made available (see. eee 
85 43U. S: C., 1952 ed., sec. 625). : oa | es 
ae “The designation of the lands wuhin the faa Tirvigation: District. Pes 
— to be subject to the Smith Act was effected through, the approval by the 


: : -_ Department of a map of the district which bears the following « endorse- 
_ eens a date of al 26, 1921: oe ea Cee ane 


BSE Be ee +k BILL. FULTS ee AAT. 
a | | | October 29, 1954 , Oo 
. Aaoeved panier: to the limitations and provisions of the Ae of August 11,. 
1916 (39 Stat. 506) as to all public lands involved, subject to oe and entered 
lands for. which. no final certificates have been issued. | 
(Signed) ALEXANDER T. VoaELsane, | 
First Assistant Seeretary. | 

 -It must be noted that there is no record of a release ee the Secretary 
- of any lien with respect to the land involved in thiscase.. _ 
This, then, was the status of the land in question on June 4, 1930, 


when it was included among the lands described in the first- form rece 


lamation withdrawal order. The question now arises: Did the land 
involved in this ¢ase, then unentered public land subject to entry, re- 
main unaffected by the withdrawal of 1930 because of its designation in 
1921 ag subject to the Smith Act? | 

In the case of Harley R. Black, 55 I. D. 445 (19386), it was held that 
- unentered public lands in an irrigation district, of which a map desig- 
nating those lands as subject to the Smith Act had been approved by 
the Department, were not withdrawn by the general withdrawal of 
public lands accomplished by Executive Order No. 6910, dated Novem- 


ber 26, 1934.2 Under this order, certain vacant, unreserved, and un- 


7 appropriated public land in specified States was— 


i ie temporarily withdrawn from settlement, location, sale Or entry, and. 


reserved for classification, and pending determination of the most useful purpose i” 
to which such land may be put in consideration of the provisions of said act of 


June 28, 1984, and for conservation and development of natural resources. 
The withdrawal hereby effected is subject to existing valid rights. | 


The Black case concludes at pages 447-448 : 


It seems clear that a withdrawal of the lands from entry in the district results _ 
_ in a reduction in the quantity of land from which such prospective revenue may. 
be anticipated for the payment of bonds and other expenses of the district and - 
also diminishes the security behind the bonds. ~ 

It renders unavailable possible sources of revenue, contemplated by the Ties 
reliance upon which was placed when the enterprise was undertaken. It seems, 
therefore, that the irrigation district had valid existing rights in the land at the. 
date of the withdrawal of November 26, 1934, one of such rights being that the 
_ land remain free for the initiation and acquisition of title under the public-land 
laws in order that it would become burdened with its proportionate share of the 
. obligations and liabilities of the district and contribute to their discharge. | 

It follows. that the land is unaffected by.the ‘withdrawal of November 26, 1934, 
and is subject to. entry by Black upon proper application therefor, provided he 
shows that all taxes and. assessments properly levied by the irrigation district : 
; have been paid. * * *3 


2 54 1. D. 539; 43 CFR 297.11. 

sIt should ie noted that the Black case was decided on January 30, 1936, before the 
passage of the act of June 26, 1936 (49 Stat. 1976), which revised section 7 of the Taylor. 
. Grazing Act to its present form (43 U. S. C., 1952 ed., sec. 315f). Prior to June 26, 1936, 
Hxecutive Order 6910 ‘was an ‘absolute bar to sSettilement,: location, or “entry on the lands — 


| 830185—55-—81 , 
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_ Even prior to. the Blache case “the Department. had fndjoated “i its a 
: awareness. of the. implications which’ ‘would be raised where a State. — 
district should assert. rights to the. satisfaction. ofits liens. against, 
Smith Act lands, Ina letter to’ Congressman George Burnham, relat- 
ing to an effort to obtain land within the Imperial Irrigation District 
_ fora canine camp, the oe ae of the eden on, n. April : 
8, 1935, stated :. - Pec CU ek ee a 


‘Th this: situation; ‘therefore, while ‘the Government ‘did net covenant’ in ‘viving ae 


: tne district permission to tax its lands to withhold them from: such. disposition: ‘ . a 
- ds: should be ‘in the public. interest, it would seem that the district. has:an inter- : 


_ est in the land which. could not; if asserted, be disregarded. in favor. of a 1 proposi-. 


ne tion to dispose of this land i in the manner proposed by you." 


“What, then, can be said as to the effect-of the neeried first. fore 
2 withdrawal of the lands entered. by the appellant upon the rights ac- 
~eruing to the Imperial Irrigation District under the. Smith Act? — 

_. There can be no doubt.that lands under first-form reclamation with- 
drawal are not subject toentry. Paragraphs 18 and 16 of Circular No. 
759, ag revised June 18, 1921, 48 L.cD. 158, which was. in. effect at: the. 


time of the withdrawal of 1930 , provided, in part: 


13. After lands have been withdrawn under™ the first form: they. can’ not be: 
entered, selected or located in any manner So long as they remain 50: withdrawn, 
and all applications for such entries, selections, or. locations presented after the 
date of such withdrawal should be rejected and denied. Rome 

* ok * * a a ae * ol * 

16. Lands withdrawn under the. second: form and beeguaihy subject to entry’ 
_ in the manner pr ovided by section 10 of the act of August 18, 1914; can be entered 
only under the homestead laws and subject to the provisions. limitations, : ‘charges, | 
terms and conditions of the reclamation law, and all applications to. make selec- 
tions, locations, or entries of any other kind on ‘such lands should be rejected. 

eee ae me 


“Gircular No. 592, as revised a une 3, 1927, 52 L. D. 15, contained, 


affected by that order. On and pees that date, however: these lands. were made available 


for entry and other disposition subject only to prior ‘classification. by the Secretary of the . 


Interior. ‘The application of the rationale of the Black case to the present. proceeding is 

' not, therefore, to be construed as extending the actual holding. in that case to mean that - 

~.. lands. designated under the Smith Act. remuined unaffected by» Executive, Order : 6910" 
re after June 26, 1936. oe . 
The: ‘principle of. the ‘Black case. Was: steaftitaned in. a ‘Solicitor’s Ss opinion’ of Octone: 30, 
1942, 58 I. D. 170, dealing with the rights of a drainage district in the State ‘of Arkansas: 
under the.Caraway Act (act of January. 17, 1920, 48 .U. S. C:,.1952 ed.,' sees.: 1041-1048) 
to impose and subsequently realize-liens on unentered and ‘unpatented lands of the United. 
States. within the district. In summarizing its holdings, the opinion states, at. page 179O*. 
“3. That ‘the valid rights to Caraway cash entry which the act creates in the. 
_. Grainage districts concerned and in those qualified persons. claiming under them will. 
' upon assertion prevent withdrawal of. Hen buses Jands. from such alee is and, pene: 


eet ye 


ra ‘declare that its operation is ‘subjéct to existing valid rights.” Bees ates 


43 File—Imperial Irrigation. District, L. AL 039762.. 
5 OF. 43. CFR 230.18. — Ss ay ee 
oo Cf. 43, CFR 230.15. . 


481] | BILL FULTS 443: 
_ es October 29, 1954 | 7 : 

| ecans sadenid to the Smith Act, as , amended. Paragraph 1 ly 

of this circular provided: _— | . 

19. Lands within an approved district withdrawn under ae act of June 47, “ 
1902 (82 Stat. 388), shall during the continuance of such withdrawal be subject 
to entry only in the manner provided by said act, and amendments thereto and 
the regulations thereunder.’ 

From the foregoing, it is clear that the land eadealy eile 
on June 4, 1930, if properly under first-form reclamation withdrawal, 
could not ba sib ett to entry and, not being subject to entry, could not. 
be assessed and placed under ia pursuant to the Smith Act. Yet 
the lands involved in the case were, in fact, properly designated under 
the Smith Act and thereupon became subject to assessment for dis- 
trict charges and the imposition of a lien for the payment of such 


7 charges. Therefore, in line with the Black case, it must be held that — 


no withdrawal could be made which would have the effect of excluding — 
Smith Act lands from assessability under that act and from the con- 
comitantly and cumulatively accruing liens in favor of the district... 

‘It is true that under present practice the Bureau of Reclamation no 
longer withdraws public lands under the second. form of withdrawal, 
that is, for the purpose of possible project irrigation. - - Instead, all 
lands are now customarily withdrawn under a first-form withdrawal. 
This practice is explained in the Bureau of Reclamation Manual, vol, 
| XVI, eh. 1.5.2: 


_ * * * Reclamation withdrawals shall embrace all lands végatted for the con- © 
struction, operation. and maintenance, and protection of main irrigation works 
and minor structures, * * * All public land apparently susceptible of irriga- — 
tion from a project or probable of being required in connection with the develop- 
ment of the project shall be included in the withdrawal. Until June 25, 1910, 
lands withdrawn under the second form were open to entry under the Reclama- 
tion law. Since that date, they have not been subject to entry until water is 
available and notice is given (Act of June 25, 1910, 36 Stat. 835; Act of Febru- 
ary 18, 1911, 36 Stat. 917; Sec. 10, Act of August 18, 1914; 38 Stat. 686). For 
this reason Settlement lands ag well as other lands are withdrawn under the 
first form, and second form withdrawals are no longer made. 


_ Whether the particular lands involved in this case were actually in- 
tended for possible irrigation rather than for use in connection with 
irrigation construction and operation could in no way. have altered 
the legal effect of a first-form withdrawal, which would have been 
to withdraw those lands from public entry. Until section 3 of the 
Reclamation Act: of 1902, supra at footnote 1, is amended, this must 
of necessity be the result of withdrawals under the first: form. 
Accordingly, the lands for which the appellant has made desert-land 
entry were not affected Py the withdrawal of June 4, 1980, but. Te- = 


a CH. 43 CER 231, 18, 
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ae 2 mained ‘publie tends Gina the ‘Triperial: Ter gation District which ao 


Were subject to entry under the homestead and desert-land laws. — The 2 7 | 
_ original allowance of the appellant’s entry was correct and the Bab: Tok 


- sequent cancellation of that entry improper. . | : 
: ‘Therefore, pursuant to the authority delegated to the Solicitor by 


> the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 7 as 
17: F. RB. 6794), the decision. of the Chief, Division of Lands, Bureau ~~ 


of Land ‘Management, is reversed, and the case remanded for’ diss. 
> position ix in accordance with this decision. 7 3 a 3 oY 


. J. Rev, Aaemoke: 4 
7 dating 8 Solicitor. Ue 


Do 


0. w. PARCELL ET AL, 


| A-26970° : - __ : Decided November 12, 196, 


: Uranium Lensee—Acquired Iand—Unsurveyed Land—Protraction, . 


‘The Mineral Leasing “Act for ‘Acquired Lands and regulations of the Depart-. a: 


ment of the Interior issued in its. implementation are: not applicable to ee 
_ leasing of uranium on acquired lands: of. the United States. oe 


oe The regulations of the Department of the Interior governing applica for tk 
~ uranium leases on. acquired land of oa United States: do not reauite: any. ; 


- particular method of land description. 3 | 2 
-. Where an application for an peduleed ise uranium | lease on unsur veyed ‘ieud. - 
_ describes the land by protraction of the public-land survey, the application a 


_ is not ineffective because of inadequate land description, where the: north- 
~ owest.and southwest corners of a surveyed section of public land.less than'a |” 

mile and a half to the east were monumented in. the field- only 25 years 
: "previously ; and. a lease issued pursuant. to such. an application will not be 


| .-eanceled in. order to issue:a lease.to a subsequent ppolicane * bi described. - 
a ponmieene area by metes and bounds. : eae a 


“APPEAL FROM THE BUREAU oF LAND MANAGEMENT. 


On Novanibers 1%, 1952, C. W. Parcel, Gertrade Li Pagel: Frank ‘ 7 
oR, Parcell, and Adeline 8. Parcel] jointly applied. for a lease entitling 


= . them to mine uranium on a 62.7 9-acre. tract within the Ojo del Espiritu: . . ; 
Santo. grant. in New. Mexico, which is acquired land of the United 
States. They: described this tract by metes and bounds with reference 


_to tangent station 483+49 on the north poundary . the right-of-way << a 


et _ of State Highway No. 44. 


Ina decision dated. September J 17, ‘1953, the: Tee Chief of free c 


- Division of Minerals of the Bureau of ara Management required the — 
a Parcells to: furnish a, new metes and bounds description. of the area. on | 
ee which they desired a lease, “tied 1 by course and, distance toa a recognized ae 
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corner: me the public survey or an sAabliated monument, “failing in 
which the application will be finally rejected and the case closed.” _ 

On October 8, 1953, the applicants furnished the required new metes | 
and bounds deat on which showed the area to be in what would | | 
be sec. 25, T. 17. N., R. 1 W., N. M. P. M,, if the public- -land surveys _ 
had been. extended iat the Ojo del Espiritu Santo grant.t : 
~ On December 7, 1958, the Assistant Chief of the Division of Minerals i 
re] jected the Parcell application because the area was already included 
in uranium lease BLM-—A 032609, issued to Cass Goodner and W. E. 
Burk, Jr., for a 10-year term commencing June 1, 1953, on the basis 
of an application filed October 8, 1952. | 
The. Parcells have appealed to the Secretary of ie Interior. - They 
write: 7 : a 
The ‘decision of peepee 7, 1953 indicates that the eae es to Goodner 
aud Burk, Jr., BLM—A 032609, was for “Section 25, T. 17 N., R. 1 W.” Addi- 
tional information which the appellants. believe is correct, substantiates this 
conclusion that the lease was issued so described and based .on an application 
so described, and that the tract leased was not described in the application or 
- the lease by metes and bounds, tied by course and distance to a alii ai corner 


or to an established monument. emer. | 
Section 10 of the Mineral Leasing Act for Acquired Lands, August q, 1947 


| (61 Stat. 918; 30 U. 8. C. 351-359 } states that the Secretary of Department of . a 


the Interior is authorized to prescribe such rules and regulations as are neces- 
sary, “which rules and regulations shall be the same as those prescribed under 
the mineral leasing laws to the extent that they are applicable.” |. 

Section 200.4 of 43.0. F. R. states, so far as is pertinent here,- that es as — 
otherwise specifically provided in §§ 200.1 to 200.36, inclusive, the regulations 
prescribed. under the mineral leasing laws and. contained in Parts 70, 71 and 191 
to 198, inclusive, of this chapter, shall govern the disposal and development of — 
minerals. under the act to the extent that they are not’ inconsistent with the 
provisions of the act. » 436, F. R. 192.42 (d), pertaining to oil and gas, States 
that each offer for unsurveyed lands must describe the lands. applied for by a 
metes and: -bounds- -description connected with a corner. of the: public land surveys | 
by course and distance. 43 C. F. R. 492. 42 (g) states in part that an offer will 
be rejected and returned to the offeror, and it. will confer no: priority if it is not 
‘completed in accordance with the regulations in Parts 191 and 192. The 
Decision of. September 17, 1953 in this case, previously mentioned, indicates the 
necessity of a proper description for unsurveyed lands, the penalty for such | 
failure being final rejection. ek # 


a This Spanish land grant, consisting of some 113, 141 acres, was confirmed i the heirs 
of Luis Maria Cabeza die Baca by act of. Congress of March 3, 1869 (15. Stat. 454). Only» 
the exterior boundaries have been surveyed by the United States. See volume 5 of 
General Land Office Plats of Private Land Claims in New Mexico, pp. 12, 18 (in the Na- 
tional. Archives)—also plat of T. 17 N., R. 1 E.,.N. M. P.M, correcting a portion of the 
eastern boundary (on file in the Bureau of Land Management in Washington). The grant 
was conveyed to the Government on December. 27, 1934, by its contemporaneous owner ; 
and title..was approved. by the Attorney General on February 11, 1935... This land at all: 
- times: involved in‘ the present’ ‘appeal has been administered: by. the. Department’ of Agricul- ” 
ture under title III of. the Bankhead-Jones Farm Tenant Act. ao U. §. ¢., 1952 ed., secs, 


rs 1010-1012). | 
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Po | Consequently, they eonrend. ‘the Goode aurk dade. should ba can- 


_ celed as tothe area in conflict with their. application, and a Tease issued edt | 
tot them. a eS | ae pe oh 
‘The Mineral Leasthg Act: 05 Acquired Lands, howler contains: no 


ak : authority ‘for leasing minerals other than coal, phosphate, oil, oil 


-. shale, gas, sodium, potassium, and sulfur. 380 U. S.-C., 1952 ed., sec. 


B52. Consequently, the. regulations cited by the appellants are inap- . 


a ‘plicable to uranium leases. The. properly applicable regulations are. 
found in 43 CFR 200.81 to 200.36 (amendments to section 200.31(b) 
and 200.82 in the 1953. Supplement). Anaconda Copper Mining 
a) Company, A-26812 (January 27,1954). These regulations do not re- 


| quire any particular method of land description. | 
_. Messrs, Goodner and Burk’s application filed October 8, 1952, de- | 
_ scribed the land on which they desired a, lease as follows: 


The specific acreage requested. under this lease is described by Haplection: 
The NW, of section 31, township 17 N, range 1 EB and all of section. 24, town- 
ship 17 N, range 1 W and all of section 25, township 17 N, range 1-W, except that . 
‘portion which we understand has been previously leased for lode mining purposes. 
_ The fee and rental enclosed encompasses 640 acres in section 25, township 17 
_N, range 1 W, for the reason: that we do not know as a matter of fact. that a 
portion. Of this section has been previously leased, and i in the event that it has not, 
we would like.to have the entire section. [None of the section, in fact, had been . 


. previously leased. ] 


The question presented at the outset 1s whether any land can be identi 
fied from the above description. 

~ Fractional township 17 N., R. 1 E., Nv M. P. M., was Gas in 
ae field as: recently: as 1929 and the interseatidns oF the south and | 
- north boundaries of section 29 with the eastern boundary of the Ojo 
del Espiritu Santo grant were marked. on the ground. See Field 
Notes, New Mexico, Vol. 975, pp. 6, 8. These points are less than a 
mile and a half from the ideal lotaition of sec, 25, T. 17 N., BR. 1-W. 
Under the circumstances it is concluded. that the area Goodnar and 
Burk described by projection can be accurately located by modern 
surveying methods, and hence is unambiguously identified. _ 

‘The question for decision, therefore, becomes. whether the. Goodner- | 
Burk application, admittedly filed earlier than the Parcellapplication, 
loses priority merely because it described the area in conflict by 
projection, rather than by metes and bounds. .In Corbett v. Norcross, 


a BB N. H. 99 (1857), a deed describing the ‘granted land by reference on 
toa plat made up solely by protraction was held. effective to pass title 


—_ to a 200-acre area within a 60,000-acre: unsurveyed tract. “In Daniels _ 
vy, Northern Pacific Ry. Co. 43, L. D, 881 (1914), the Department held 


that a railroad selection of ‘unsurveyed ‘land, described only as what 


3. would be, when. surveyed, the: SEY, of the NEY and the NE14 of the. = zs 


a Ss ‘Sec. 30, T. 42 N., B. is EK, B. M. nem was Serpe ac . : 
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a | November 26, 1954 . | 
to segregate the land as against a settlement claim initiated after the 
date of selection. In that case, asin the present one, there was a pub- | 
lic survey monument within less than 2 miles of the land described by © 
| protraction. The Department said (43.L. D. at 387) : a 

The’ precise locus of the land selected by the railway company, could, there- 
fore, not only have been found to a reasonable certainty at the date of the selec- 
tion, but fixed to a mathematical certainty at the date of. Daniels’s alee 

settlement, en 

"In the absence of any applicable regulation or rule of ne aes 
a more. ‘specific description in an application for a uranium lease, I 
cannot hold that the Goodner-Burk application of October 8, 1952, 
failed to segregate the land it described, so as to lose priority to the 
appellants’. application of November 17, 1952, merely because the 
| description. was by projection rather chan by ieee and bounds. _ 

‘There is consequently no ground for partially canceling uranium 
lease BLM-A 032609 in order to issue a lease to the Appellants for 
the area. in conflict. 

Therefore, pursuant to the authority delegated to the Solicitor by | 
the Secretary of the’ Interior (sec. 23, Order No. 2509, as revised; 17 


FR. 67 94), the decision of the Assistant Chief, Division of Minerals, 7 


Bureau of Land Management, is affirmed. 


‘J. Reve ARMSTRONG, - 3 
Acting Solicitor. ~ 


ss @LAIM. OF JOHN W. FORTNER AND 
PREMIER INSURANCE COMPANY, SUBROGEE 


_ Torts—Government Parking Lot—Licensees—Intervening Cause. | 
_ Under the. law: of Oregon, a Government employee. parking his private motor 
% vehicle in a Government. parking lot provided for his convenience is gener-. 
ally an invitee. The Government owes a duty to such an invitee of exercis- . 
ing reasonable and ordinary care and providing reasonably safe premises. - 
An independent intervening cause of damage will relieve the Government from ; 
-acts which may have originally had elements of. negligence. 
' Where a sudden gust of wind blows paint from a Spraying. operation performed 
by Government employees and deposits it on a parked motor vehicle 130: 
oe away, the Government is not liable to the owner thereof. 


T-676 eo ee | | : Novempnr 26, 1954. 


‘John W: Fortner, 1028 N. 32d. Street, Corvallis, Oregon, eae 

| i Premier Insurance Company, c/o Huston & Thomas, P.O. Box © 
866, Corvallis,” Oregon, filed a claim in the total amount of $26.50 for 
compensation for alleged damage to Mr..Fortner’s. 1958, Ford auto-— 
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- mobile as a Sesull of fotaign a deposiis being blown onto the vehicle | oo 


7 at the U. S. Bureau of Mines, Albany, Oregon. ee ag 
The question whether the claim should be paid undée: the Federal en 


: ‘Tort Claims Act (28 U. 8..C., sec. 2671 e¢ seg.) has been submitted to | 


- - _ me for determination. That act authorizes the settlement of any claim © : Be , 
ak against 1 the United: States | on account of damage to property. caused by 


| : = negligent or. wrongful act. or omission of an employee of the Govern- re ; 
_ ment while acting within the : scope of his employment, under circum-. 


- stances. where the United States, if a private person, would be liable te 
to the claimant for such damage i in accordance with the law . the: ae 


: place where the act or omission occurred. - 


In United States v. Aetna Casualty ‘nid Surety Ge 338 U. Ss. 366 


. (1949), the Supreme Court held that an insurer’ subrogee may bring + 
~ ‘suit against the United States. under the Federal: Tort:.Cla 





a ‘Therefore, the interest of the Premier Insurance Company, may be : a 


7 : . considered by-this Department. - 


According to. the record before me; , Mr. Fortier, on n J ume 29, 1954, | 
~ parked his: automobile in an area reserved. for Government employees 
. at the Albany plant. A spray painting operation was being conducted 

ona building approximately. 130 feet from the parked vehicle and it is -- 
‘alleged that particles of paint were blown by the wind onto claimant’s 

: automobile; causing damage in the amount of $26.50. 

It should be noted that many cases have arisen as to the liability 
of commercial parking lot operators or garage owners since the auto- 
mobile became a widely used form of transportation. However, as 


2 comparatively recent as is this body of law, it has not been. extended | 


in any general way to.the problem presented when an industrial con- 
cern or a governmental agency provides free parking space to its . 
employees as an incident to their employment. This has become a 
- common practice and the status of such employees i In ‘telation to the | 
| nyt eee doctrines should be defined. rage 

°».Jt-is true that all industrial or Governinenit: waiting lots are not 
operated on a uniform basis. A: greater degree. of care or vigilance — 
may be exercised in some than i in others. Asa general rule, however, — 


~.. Space is specifically set aside; it is sometimes fenced and maintenance 


“a - to some extent is. provided. Tn some instances guards may be on duty, — tee 
: ‘partly to protect. the property of the employee and partly to. prevent. :. 


cs | tse of the lot by unauthorized persons. “In many cases, identification 
| cards are issued and specific s space is assig ned, with records pote yas - he : 


me = in the company office. , ~ Ce 2 
The: general: ‘acceptance of ie 4 at and’ growing seeinboneiape eae 


- Z “between employer: and employee, both i in industry, a d. Government, . SB 


aims Act. - 


"an Oo a “1¥or ¢ an early treatment. of this subject, see Laurence M. J ones, “The Parking Lot t Cases,” 7 | : ome 
Sd ene So 2% Georesoya Law Review 162 ica Ci tes? 2, Done pe 2. a 
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would. seem . to imply that generally the employee is on the parking | 
lot by invitation and that there are mutual advantages in the arrange- 


a ment. Under most circumstances, he would not. fit. into the classifi- 


— cation of a “bare licensee.” 
f ak. i | | | 

~The possible liability of the Government in this and in other tort 
claims depends in part upon the legal duty, if any, owed by the Gov- 
ernment to the claimant, which in turn depends on the status of the 
 elaimant under the law of the jurisdiction in which the incident oc- 
‘curred. Thus, if the claimant is a bare licensee generally the only 
duty of the owner or occupier is to abstain from inflicting intentional, 
wanton or willful i injury or damage. Firfer v. United States, 288 F. 
2d 524 (1953). Thus, the Supreme Court of Oregon has held: 

The law is well settled that a bare licensee, barring wantonness or some fore 

of intentional wrong or active negligence by the owner or receuplers takes the 
premises as he finds them. 
Napier v. First Congregatiorial Church o F Portland, 70 P. 2d 43,44 . 
(Oreg., 1937 ). To an invitee or business visitor, the owner or occupier 
of premises is required to exercise reasonable and ordinary, care and 
to provide reasonably safe premises. _ 

There have been considerable differences of opinion as to both termi- 
nology and definitions regarding the status of couaans injured ¥ while 
on land. , | 

In this connection, the definitions | in he rectateneit should by con- | 
sidered because the Restatement on.Torts has been frequently | cited in 
judicial decisions of the State of Oregon. (See, for example, Briggs 
v. John Yeon Co., 122 P. 2d 445,446 (1942); Short v. D. RB. B. Log- 
ging Co., 235 P. mI 341, 842, 344 (1951). ) Section 332 of Volume 2 of © 
the Restatement on Torts defines ‘a “business visitor” as “a person 

who is invited'to enter or remain on land in possession of another for 


oa purpose directly or indirectly connected with business dealings be- — 


tween them.” | (Compare section 336 of the Restatement which is 
representative of the increasing peewee afforded the personal 
safety of trespassers. 1 ee | 
As with all definitions, the supreme test lies in its aplication: The ; 

‘major conflicts in this field arise in the determination: whether cer- — 
tain individuals are included in the various categories, which in turn — 


- hinge on the basis of the special obligation which 1 Is placed upon ‘the | 7 


coupe of the land. 

. The two major theories applying these s: definitions have been: dis- 
‘cussed ably by. Professor William L, Prosser in his Handbook of the 
- Law of Torts, 1951, page 687 et-seg. The early theory which was once. 

| dominant and which still represents the view of many of the courts | 
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is that the. an. is arbitrarily oe upon ane occupier. GE itd as ane . 


. price of the: economic benefit, which he derives or expécts' to: derive : 
‘from. the. presence of the visitor. On this basis. the “business” on. | 


-, which the visitor comes must be one of potential pecuniary ‘profit: to. - 


the possessor of the land.. This view is illustrated by Shearman & - 


~ Redfield on Negligence, Vol. IV, pages 793-94 (Rev. ed., 1941). The 
authors make the most common distinction. between an invitee and a 


trad bare licensee... _ They define these terms as follows: 


AC business yisitor, usually: termed: an invitee is one who has come upon’ the 
premises in connection with business of interest. to. both parties. ‘One who. ‘is 


on the premises. for his. own: convenience by. permission or sufferance, has the =. 


status of a bare. licensee. One who comes npon another’ s premises Without per- 


‘mission is a trespasser. 


ps A048) | a: 
Ske seco ‘theory. hich: el the sipped: of many judicial dee Kg 


; Accord Z Durbin v. Lowtenile &H. R 00. 219 8 Ww. 2d 995, 997 (y, + 


_ a which is increasingly followed is that the basis for liability i isnot 


: an economic benefit to the occupier of land but is a. representation to_ 


. those: who are encouraged. to- enter the land for the landowner’ $s own ak 


. ‘purpose that the premises - are reasonably. safe.. In many. of these | 
cases. great, stress is often laid upon - invitation as well as whether the 


_ oh occupier or owner. had knowledge. of ‘the presence of the visitor. 
~ _ Akersonv. Dd, C. Bates and Sons, Ine., 174 P. 2d 958, 954 (Oreg., 1946). 


- This theory i is exemplified by the judicial decisions which hold that 
one who enters a building which is open. ‘to ‘the public in order. to 


enjoy public facilities is considered an invitee. For example one.who — 
enters .a ‘free library to read or to secure some circulating books is 


we considered an invitee in those jurisdictions which follow the second. 


7 | theory. - ‘For a discussion of this theory and citation of illustrative —— 
ne cases see Prosser on Torts, cited, supra, page 638.e¢ Seq. ba os 
The courts of the State of Oregon have apparently. adopted: this os 


| second basis of liability. ‘See V apier V. First Congregational Church, 


| . of Portland, 0 P. 2d 43 C18 7 Hise Vv. Sd ae North Bend, 6 P. 2a ele 


_ 30 bine a 


Tei is anises pon’ the record. that. aiginnet was. ‘entitled: as a ee 


: dition of his employment, to park his automobile on.a lot provided for 


the convenience of employees: on. Government property. Hewasnot = 


oe a bare: licensee or a trespasser but. was’ entitled. to the reasonable and pone 
— ordinary c care owed to invitees or business visitors.  It.is assumed, how- 


ever, that as is usual in such employer- provided. parking lots he parked in . ss 


> the: vehicle: without: the. assistance of an attendant: and retained:the + oe: 


ees keys in his personal. possession. The. Government; therefore, did not : 


: exercise ean, control over the vehicle and ae the © approach of, danger aa 
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would have been unable and without authority to move it. Tt may 
be argued that this arrangement lessened, toa degree at least, the duty | 
owed by the Government to claimant. | 
_ Painting with the use of spray: equipment is is a common apices and 
ordinarily is not associated with an element of damage to nearby 
property. In the present case the painting operation was carried on 
at a distance of approximately 130 feet from where claimant had 
parked his automobile. It could not have been reasonably anticipated 
that particles of paint would be blown such a distance. Only under 
most erratic wind conditions would such an event be likely to occur 
and such conditions could have gone unobserved by. the person or 
persons engaged inthe painting work... 
_ The weather report for June 29, 1953 for the Albany area 1 shows 
_ that winds were variable from 5 to 15 m. p. h. This would not be 
sufficient to put the painters on notice that a possibility of damage 
130 feet distant existed. It is reported, however, that ordinarily the 
wind in Albany is gusty and not well defined in direction. A possible 
_ explanation, therefore, is that a sudden freakish gust of wind swept 
over the area while the paint sprayers were operaine and carried 
paint to claimant’s automobile. 

If such was actually the case this would be an independent, inter- 
vening cause of the damage inflicted and the Government would be 
relieved of any negligence which might have originally been present. _ 
The rule is stated in 1 Leavitt Vv. rene 293, Pac, 414 Sa a 1930), 
as follows: | 

In regard to an “intervening, efficient, seoniniats cause, in cee cases it may 

be stated that a prior and remote cause cannot be made the basis of an action 
for negligence, if such remote cause did nothing more than furnish the condition 
or give rise to the occasion by which the injury was made possible, if there 
intervened between such prior or remote cause and the injury a distinct, suc- . 
cessive, unrelated, and efficient. cause of the injury, even though such injury 
would not have happened but for such condition or occasion. If no danger 
: existed in the condition, except because of the independent cause, such condi- 
. tion was not the proximate cause. * * * ° : 
- The record in the present case fails to ieeloss any ste teen act 
on the part of Government employees. The only possible basis for 
“negligence which could have arisen would have been in the fact that 
the painting operation was undertaken at a time when strong winds 
were blowing. The weather report cited above shows that this 5 was 
| not the c case. | | | | 
Desmaaeewarion 


| Therefore, ‘in accordance with the provisions “of the Federal ‘Tort 
: Claims Act inal the authority delegated to me by the Secretary of the 
Interior, I determine that: (a) the damage to the property of J ohn 
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. Ww. Foriner, 0 on aries Ae claim i is sbacedes was snot ened by: a, negligent. 5 dee 


_ or wrongful act or omission of an-employee of the United States _ 
a= Department of the Interior; and (). the claim of J ohn We Fortner_ : 
—andt the Premier Insurance Company must be denied. oe 


or Rem ‘Aincomoinss oe 
i ah Solicitor. ] 


_ CHARLES R KIPPEN | 


- A-26071 | "Decided November 26, 1955 


ae, _ Grazing Privileges Transfer of License or Permit—Lessee, 


A written lease. agreement is terminated: through: surrender: by operation ‘of : - 


law when, before the expiration of the term: of such. a lease, the then owner _ a 
-of the leased premises and the lessee enter. into and completely perform a — * 


-.. new lease agreement containing different provisions from those in the prior | ag 
* Jease as. to. rent, the. length. of the ‘term, and. the conditions under which 
. the premises are leased. = , 


A transfer of a grazing | license ¢ or - permit from. base Tiopeie: which is 5 not | 


owned by: the tr ausfer: applicant is not authorized without: the written con- 
oe. gent of. the owner or owners and any -encumbrancers. of the property where 
ste the 1 transfer applicant is not a lessee of the base property at the time when. 
the application for tr ansfer is filed. ert! | a 


“APPEAL FROM THE BUREAU oF LAND MANAGEMENT | 


“Ce Chale R. Kippen. has appealed to the Secretary of the Tiiterior from 7 | 
a eerie of December 9, 1953, by the Acting Director of the Bureau — 


- - of. Land Management. shiek affirmed the rejection of Mr. Kippen’ Ss. 2 S 
. ‘application. for grazing privileges on ‘the. Federal range, Utah-Idaho ee 


‘Unit, Nevada Grazing District No. 1. (Sections 9 and 3 of the Taylor ‘ 


ca Grazing Act, 43.U. S. C., 1952 ed., secs. tee aol ed M. as S ; 7 


_ application was dated. December 4, 1951. : 
In a decision of Ji anuary 31, 1952, the! ratige manager Gt Girne | 


7 District No. 1 affirmed an eee decision dated December 17, 1951, ° . 
Te] jecting Mr. Kippen’s application for the reason that the dependency ea 


_ by use of the: Kippen_ base lands had been. transferred to other base 


~ lands” under. section 7 (b) of the Federal Range Code (43, CFR : 


an 161.7 (b) i and therefore the base lands described i in Mr. Kippen’ Sap-. 


; plication - no longer had dependency by use. “within the district. Mr. 

ce Kippen appealed from the rejection. of his. application: and : a hearing | 
__was-held before a hearings examiner on September 29, 1952, at Elko, a 

oN evada. Ten persons, nine of whom were permittees on this range,” 
i were recognized as interveners at the hearing. — | ee 7 

; _ “athe | nine: permittees « are: : Martin Ithurbide, Cc. D. ‘Michaelson, Forest Pritchett, Claude . -- 

-. Sutton, Carson Brothers, ‘Clarence oan one Porter Bin ara Peterson, Le W. : : 
pa FR. Peterson. a pe Ei EGE ee Ge ee ee A gE phe ON at ee eee 
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The examiner affirmed the range manager’s decision in a econ 
dated December 30, 1952, and, on Mr. Kippen’s appeal, the examiner "g 
decision was ened by is Acting Director on December 9,19538. 
_ The base property owned by Mr. Kippen which was denied de- 
| pendency by use is called the Schmalz Brothers lands. It consists of ap- 

- proximately 10,000 acres of land in Morgan County, Utah. For many 
years prior to May 1, 1950, this land was owned by the Schmalz 
_ Brothers Company, a Utah corporation, and Edwin L. Schmalz and. 

between 1931 and 1949 the land was leased. by Schmalz Brothers to. 
Jean P. Etchart, who used the land for grazing livestock. By warranty 
- deeds, executed May 1 and May 4, 1950, and recorded on May 5, 1950, 
the Schmalz Brothers Company and Edwin L. Schmalz conveyed the 


base property to Ardeth and Sarah Mortensen. Mr. Kippen Sale i 


the land from the Mortensens by warranty deed of July 27, 1951, | 
The Schmalz Brothers lands are summer grazing lendé which are 

“ used from about May 10 until the middle or end of October. Most of 
the | grazing privileges on the Federal range which were allotted to Mr. — 


_ Etchart on the basis of the dependency by use of the Schmalz Brothers 


lands authorized winter grazing use (from November I to March 31) 

on the Federal range in the Utah-Idaho unit of Nevada Grazing Dis- 

trict No. 1: The dependency by use of the Schmalz Brothers lands re- 

‘sulted from the livestock. operations of Mr. euenert as + lessee and. 
amounted to 8,000 animal-unit-months.? 

On. February 17, 1950, Mr. Etchart was allowed. grazing prizes - 
for the 1950-1951 grazing season to the extent of 3,000 animal-unit-._ 


. months. less 10 ‘percent, or 800. animal-unit-months, nonuse for conser- 


vation purposes. On November 16, 1950, Mr. Etchart filed an amended 
short form application for a nonuse ieanse for the entire season. This — 


_ application stated that there had been no change in the “base setup, an 


although the Schmalz Brothers had sold the base: land to the Mor- 


| tensens. | * 
‘On December 20 dua 21, 1950, Mr. Etchart filed: nine .6 applications for 
_ the transfer of his- ‘grazing priv lene: to use the Federal range (based — 


on the dependency by use of the Schmalz Brothers land) to land con- 


trolled by the nine permittees who intervened at the. hearing. On 
October 16, 1951, the Regional Chief, Division of Range Management, 


approved the transfers of the dependency by use from the Schmalz 63. 


ue Brothers lands to land: controlled by the nine interveners, The nine | 


_ -interveners, who purportedly acquired the grazing privileges which 


: bad previously attached to the Schmalz Brothers lands bought these — 7 
: privileges from Mr. ‘Etchart who sold out, his livestock operation. . _ he 
2 The hearing examiner’s reliance: on this re is followed for purposes of this proceed- : 


ing although it is not established that ma of these stazing es was not based on. | 
other private oe . ; . 
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- ‘The departmental regulation (43 CFR 161 LT (b)) pursuant to whi ch se 


x the transfer was approved. provides: cS 


2 - Upon application by a licensee’ or permittee, and after rélsreace to the mavieeey 
: ‘hoard. for recommendation, the range manager may allow a license or permit’ 
t. based on ‘ownership or control of land to be transferred to other land or a license _ 
or permit based on. ownership or control of water to be transferred to other water- 


‘within the same. service area: Provided, ‘That such. transfer will not interfere. 2 
with the stability of livestock operations or with proper range management and 


. will not affect adversely the established. local economy : Provided further, ‘That 


no ‘such transfer will. be allowed. without the written consent of the owner or .. 


owners: and. any encumbrancers of the base property from which the transferis 
to be made, except that when the applicant for such transfer is a lessee without. | . 
whose: established livestock operations such property would not have dependency . : 


by use.or priority, such consent will not be required. Upon the allowance ofa. 


_ transfer under this paragraph, the base property from which the transfer is made AS 
2 shall lose its dependency by use or priority to. ke extent of the license or. permit 3 
| transferred. a Oe 

| At the hearing ¢ on -whather the. rejection of Mr. Kippen’ S application : 
- ‘was proper, the principal i issues concerned the control of the Schmalz . 
Brothers lands at the time of the filing of the applications to transfer 
the dependency by use from that property to property controlled by 
other permittees. The range manager and Bureau officials contended 
that, as a result of a written lease between Mr. Etchart and Schmalz — 
Brothers, Etchart was lessee of the base lands during the entire year of _ 
1950. It was argued on behalf of Mr. Kippen that an entirely new and ~ 
different. lease was agreed upon and completely performed by Mr. . 
Etchart and Mr. Mortensen. after Mr. Mortensen purchased the base 


7 lands. from Schmalz Brothers; that: the new lease terminated when. a 


the lands. were, vacated by Mr. Etchart on or about October 24, 1950; 
and that as the. applications for transfer of the grazing privileges ; 
were filed after the expiration of Mr. Etchart’s lease with Mr. Morten- 7 

sen, the applications should have been denied. 

In his decision of December 30, 1952, the hears examiner held that | 
Mr. Etchart. had. not operated dee his lease with Schmalz Brothers 

but had used. the Schmalz-Mortensen lands. during. the 1950 season. 

under. an oral lease with Mr. Mortensen, ‘written evidence of: which 


_ 7 appeared ‘i in Mr. Mortensen’ S Jetters of May D. and October. 295: 1950. : | 


However, the examiner held. that .Mr, Etchart had the same control eee 


of the Schmalz Brothers lands in-1950 as he had had. under his previous. 
ear. to. year. leases with Schmalz Brothers; that. his grazing. license ae 
aes which he wanted to transfer had been based on his 1950 summer’s use 
Pe cand did not expire ‘until. March’ 31, 1951; that his. control. of: the Mor- one 

| -tensen Jands * was” sufficient. to entitle him to a. license on. the Federal 


a _ tange for the winter grazing season; and, therefore, that his applic : 
im _ cations to transfer the license ‘were. timely filed.’ | oe 


“The: Acting Director’ S decision’ affirmed the examiner's S. decision 7 


i i ae CHARLES R..KIPPEN =: ~~ —s 455 
| | _ November 26, 1954 - > ee , 

| primarily v upon ois sroande that Mr. Etchart “ig a lessee without whos 

_ established livestock operations such property would not have de- 

pendency by use” within the meaning of the above-quoted regulation © 

and that. he was entitled to grazing privileges on the Federal range 

at the time when he: applied for the transfer. 


Neither the hearing examiner’s nor the Acting» Director’ 'S Miecson 7 


specifically considered the meaning and effect of the language of the 
second proviso of 43 CFR 161.7 (b) that no transfer of grazing priv-. 
ileges ‘ ‘will be allowed without the written consent of the owner or 
owners and any. encumbrancers of the base property from which the 
transfer is to be made, except that when the applicant for such transfer 
4s a lessee without whose established livestock operations such property 
would not have dependency. by use or priority, such consent will not 
‘be required.” (Italics supplied.) | 
Mr. Mortensen, who owned the base property when itis transfer : 
applications were filed, did not consent to the transfer, but, protested 


~ against its allowance i in a letter received by the range manager on 


February 2, 1951, and again at a meeting on June 28, 1951, of the 


7 advisory board. Mr. Mortensen was notified of the dismissal. of his. s 
protest in a letter of August 10, 1951, from the range manager. Mr. . 
Kippen, owner of the base property when the transfer was approved, S Maes 


applied for the grazing privileges 1 in dispute for his own use. It. is” 


clear therefore that the owners of the property did not give their — 


> written consent to the transfer of grazing DEvEbeee from the Schmalz a 


3 Brothers lands. - 


~The hoaring © examiner pouid: that Mr, Etchart’s use of the base 
— lands during 1950 was as lessee under an oral agreement with Mr. : 
7 Mortensen, and that Mr. Etchart vacated the lands under that agree 


ment. on of before October 24, 1950. However, the above-quoted | 
regulatory provision permits only the conclusion that if Mr. Etchart 
was not a lessee of the Schmalz Brothers lands on December 20 and. 


_ 21-when he filed the applications for transfer, the transfer was. not 
| authorized under 43 CFR 161.7 (b) because the owners did-not con- 


sent to it. Accordingly, consideration must be given to the question 


whether Mr. Etchart was a lessee of the basé property when he filed _ 
., othe applications for the transter of the grazing privileges. on that. - 
_ . property. : 
On October 19, 1950, “Mr. Marcellus Palmer, agent a ae ae 


| veners, submitted to the range manager an undated, unacknowledged — 


instrument purporting to be a: lease of the Schmalz Brothers ene to 


Mr. Etchart for the year 19505 as 


. 3 Tr, p. 6. All. page numbers hereafter, unless: aiieewiee. noted, refer to. ‘the teanseript = gas Bs 
z of the Mea ne on Bepteniber 29, 1952, in this case at Elko, Nevada. . = 
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ee * he: instrument, entitled “GRAZING LEASE; ay ‘recite: ase that . a = 
= ease “THIS INDENTURE, [is] made and entered into this First day of = 
Ok as January, 1950. # #8) and: provides for the leasing by Schmalz —— 


- Brothers, as. lessor, to Jean P. Etchart, as lessee, of approximately — . 


| a ; 10,000 acres. of. land i m Morgan County,” Utah, described by township, sae o 
* parige, and. section numbers. ‘The term of the. lease is from the:Ist- 


we! day of J anuary 1950, to the dist. day. of December 1950, for which ae 
the lessee agrees to pay. the sum of $2,800. of which $1, 000 j isdueand 
=. payable on the ist day of May 1950, and. the balance of $1,800 is due 


. and payable: on the 1st day of. October 1950.. The instrument: provides: os 


ine ie that the lessee shall at. the. expiration of the. lease deliver. the premises . 7 
to the lessor in good. order. and condition; that the lessee shall have — 
the right to sublease; that the lessee shall hae first right to purchase 


the properties : if they are offered for sale during the term of the lease; - 
_ that if the lands should be sold during the term of the lease they. Gare” | 


7 | sold” subject, to the lease ; and that if the leased lands are unsold at — 
_ the expiration of the ic term the lessee is granted an option to con- 


tinue the lease. “for another period.” » The instrument.also contains a 

; provision. for right of reentry by the lessors without. notice to the lessee 

if the.rent remains unpaid 30 days after it 1s due, and a covenant by 

~ the lessee to discharge. all costs, attorney’ s fees ‘and. other: expenses. 

that may arise from enforcing the covenants of the agreement. | 
- . There is some controversy as to whether this. lease was. actually: 
executed by. Schmalz Brothers and there are other factors which would .. 

raise a question as to whether. the lease was otherwise valid. How- — 


ever, aside from the: question. as to whether a valid. agreement, was 


2 ‘entered into between Schmalz Brothérs and Mr. Etchart, there i is un- : 
controverted. evidence that if any lease. for 1950 was agreed upon. be- 
tween these parties, such a lease. was terminated by: operation, of. law 


_.. when Mr. -Etchart entered into a new: lease agreement with Mr. 


- Mortensen. The new lease. agreement, was evidenced. by letters dated ne 
ca “May 5 and October 95, 1950, from. A..R. Mortensen. to Mr. Etchart. Mts 
Was ‘stipulated at the hearing t that these letters were > received aby. Mr. a i 
ee ee | | alee , 


ei Mr. JEAN P. Bromart, 
: Sunset, Utah. 


: Dear J EAN: 


it will probably. be no , surprise. te. you to hear that i hive: closed the deal. with en : 


oe the. Schmalz Brothers Go., and’-have taken’ possession of: all’ their. holdings. in’ : ee 
ie See, Morgan: County:. “In confirmation of our. several. convérsations: you may use this’ 0: 
oo Jand for: ‘grazing purposes during. the 1950 season for $3,300.00. 50%. due'and = 
Mace 4 ‘payable. when you. enter. on the range: and the. balance when yOu: sort or yr reinove pees 


Dee > your lambs this fall, a2 
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This. arr angement, of course, is contingent. upon. your | using the: range according 7 
to acceptable practices, and your limiting the number and. kind of. livestock placed . 
thereon so as not to exceed. the carrying capacity. — : 
_ .J am making arrangements to continue the road to the top of the ridge neewedh ; 
Cottonwood and Dry Creek, and it should be completed in time for you to use it.. 
I may. also wish to do some impr ovement work . at Wateraores fences and 
. buildings. - 3 3 _ ee 


‘Very trul ours, | — ee 
y yY _ A. R. MORTENSEN. 


a. | OCTOBER 25, 1950. 
Mr. Jean P. ETcHART, » Oe 7 | 
Sunset, Utah. 

DEAR Sim: 


This is to. cones our last conversation in hah you stated that: Tuesday Oct. 
24, 1950 would be your last. day on my range for the 1950 grazing season. On 


_ visiting the range this morning: I found. that you had vacated according to your 


‘promise and a later telephone call from Mrs. Etchart confirmed my aneer: 
I wish to thank you for your past patronage, 


Very truly, 
ery truly ALR. MORTENSEN. 


‘Evidence at the hearing sivowed definitely that the agreement as set 
forth in Mr. Mortensen’s letter of May 5, 1950, was accepted by Mr. 
Ktchart; that a canceled check dated May 9, 1950, for $1,650 from Mr. 
Etchart to Mr. Mortensen was payment for one-half of the rental 
required by the letter of May 5. Another canceled check dated Septem- 
ber 18, 1950, in the same amount drawn in favor of Mr..Mortensen. 
by Mr. Btchart, was payment by Mr. Etchart for the balance due for 
the season’s grazing (p.21). Sometime after May 5, 1950, Mr. Etchart. 
took possession of the base lands, and he vacated the lands on or before _ 
October 24, 1950, in accordance with an oral promise to Mr. Mortensen 
that he would doso (p.22). 

The period of Mr. Etchart’s lease under the agreement with Mr. 
Mortensen was the 1950 grazing season,-which period was commonly 
understood to extend from about the 10th or 15th of May (p. 28) until 
“the middle of October, or not after November Ist (pp. 26, 27). Mr. 
Etchart paid rent for the 1950. grazing season only to Mr. “Mortensen | 


and had possession of the land only during the term agreed upon with — 
Mr. Mortensen... Mr. Etchart’s testimony at the hearing indicates that _ 


. after the Mortensens: purchased the base property, Mr. Etchart did not. 
~ refer to or. rely upor any. written ee with Schmalz Brothers 


ia (pp. 34, 35). 


In the abate of a he provision. te: a ues ordinarily a 


| - ‘tenant i is not deprived. of his leasehold estate by a sale of the premises 
(8 ‘Thompson, Commentaries on the Modern Law of Real Property, 
sec. 1835). Thus, if at the time when the base lands were sold to. 


‘the Mortensens, a ‘valid lease agreement f for use of the base lands for _ 
- 880185—55— 32. ! : 
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- 1950 pee and. if the: ‘NiGitenearia had: haa poninle or construstive aoa 


- ; notice of the lease,* the sale of the land would have been. subject to - : 


i. ; such a lease and the Mortensens would have been. lessors under the: 
_. Tease in the absence of a specific. agreement to the contrary.” _How- 
ever, there cannot: be two contradictory leases of the land at the same _ 


i time, and any lease: may be terminated when the parties thereto make — 


a new agreement: as lessor and lessée so as to work the. surrender of 
an unexpired lease term. by substitution of a new lease for the old (8. 


. Thompson, supra, secs. 1207, 1495), A lease is surrendered. by oper- 


a ation of law when the tenant accepts, from the landlord a new lease, 


to begin immediately, or at any time during the existence ofa previous 


lease (4 Tiffany, The Law of Real Property, sec. 962). It has been — 
held thatthe execution of a new Jease-to a tenant before the expiration Pag 


3 of an existing lease arid performance under the new lease: amount 
to a surrender of the old lease by operation of law and bring about» 
the release of both parties from.obligations created under the old 
lease, the release of one party being the consideration for: the: release : 
_ of the other. Diamanti v. Aubert, 251. Pac. 373. (Utah, 1926). » 

It is possible, of course, that a later agreement entered into by a a. 
: lessor and a lessee before the expiration of an existing lease merely — 
modifies rather’ than terminates a prior lease. However, where a. 
second lease agreement is complete, providing. for a different patio! at 
the later pareement stipersedes the. earlier one, amounting to a sure & 
‘render by operation’ of law of the. earlier agreement: (Peterson Ve: 


os _ Betts, 165 P. 2d 95, 106 (Wash., 1946)). The complete performance = 


on vith Schitnals Brothers. 


of anew agreement is evidence that the parties intended that an incon- ' 
sistent prior agreement should be terminated. ' m4 p alles v. r. Smythe, ; 
_ 148 P. 2d 565, 569-570 (Wyo., 1943). - 


‘It is clear that the covenants and. agreements: of the written instru-. me 


“ment involved in this case are contradictory to. and: inconsistent with: 
the provisions of the completely performed. agreement between Mr. 
_ Etchart and Mr. Mortensen, as. the amount of rent, the: term ofthe’ 
- lease, and the covenants of the parties’ under the written: agreement : 


‘ -were different. from those under. the lease. agreement which, ‘in: ‘fact, oe : 
was fully carried out by Mr. Etchart and Mr. Mortensen, ‘When - a. 


; : : the principles of the above-cited ¢ cases are applied: to the. circumstances oe 
ae of. this’ | case, it. appears” “that: Mr.. ‘Etchart’s. ‘complete performance. of: ae 
<7, the agreement with Mr. ‘Mortensen. effectively. terminated, mA eae 


On the basis of uncontroverted evidence: at ‘the e hearing that the boiiew ie : : 


wae - “4 Williams v. ‘Young, st ‘At. 1118 aw Ty , 1910), and a, Garber: v. - Ghanetia, 38 Pac. 458 


fee eal, 1898). 


gay Shoe 2 SAUTHORITYTO.ISSUE;PATENT ss « 45Y 
7 | . December 28, 1954 | : 

A ccaihient beewecn Mr. Mortensen and Mr: Etchart regarding use of 
the base lands during 1950 was completely performed, it is concluded 
that Mr. Etchart held the lands during the 1950 grazing season under 
an informal lease with Mr. Mortensen, written evidence regarding — 
which appears in Mr. Mortensen’s letters of May 5 and October 25, 
1950, to Mr. Etchart, and that Mr. Etchart’s lease of the land during 
. 1950 terminated on or before October 24, 1950. It follows that Mr. 
Etchart was not a lessee of the base lands on December 20 and 21, 1950, 
when he filed applications for the transfer of the grazing privileges 
from those lands. : 

Since Mr. Etchart was not. a lessee of the base lands hen he filed 
applications for the transfer of grazing privileges therefrom, and 
the applicable departmental. regulation (43 GFR 161.7(b)) eee 


- that no transfer will be allowed in these circumstances without. the 


_ written consent of the owner or owners of the base pr operty, the trans-- 
ter of grazing. privileges i in this case was not. authorized because the 
owner of the base property did not consent to the transfer. Accord- 
ingly, the decision of the Acting Director of the Bureau of Land Man- 


agement allowing such a transfer was incorrect. — 
_- Therefore, pursuant to the authority delegated to the Solicitor by. 7 


the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 17 
F. R. 6794), the decision of the Acting Director of the Bureau of Land 7 
Management is reversed, and the case Is remanded for action con-— 
sistent with this decision. | - 

. , _ | oo . Rever _Amesrnong, ae 
Acting Oe: . 


AUTHORITY TO ISSUE PATENT WITHOUT: RESERVATION OF OIL 


AND GAS WHERE SUBSEQUENT TO A CONSENT BY THE ENTRY- 


MAN TO SUCH A RESERVATION THE UNITED STATES HAS ISSUED 


AN OIL AND GAS LEASE AND THEREAFTER HAS CLASSIFIED 
‘THE LAND AS NOT PROSPECTIVELY VALUABLE FOR OIL AND. GAS : 


Oil and Gas deeservelion in Patent—Entryman’ § Rights—Oil and Gas en | 

"Effect on Riglits. of Surface Entryman—Homestead Entry—Patent— 

Authority to Exclude. Adverse Interest Established Under mamaria 
of Law—Seoretary of the Interior, Authority. 


“The act of July 17, 1914 Bs Stat. 509, 30 U. & C.. secs. 121, 124), hich ae 


“ thorizes the issuance: of nonmineral patents with a reservation, inter alia, of 


oil and gas when the land is withdrawn, Classified, or known to be valuable 
_. for those minerals permits entrymen at any time before final entry, pur- . | 
chase, or approval. of selection or location” to show that the lands areinfact 
oy nonmineral in charoet and. i. thereupon tO receive a patent without such a. 7 
_ reservation. * : te a 
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- Where ian” in an entry has een Glassified as valuable for oil ina gas and. the | 
entry has been. impressed. with a reservation of those minerals with the entry-. 


man’s consent, the ‘Mineral Leasing Act of February 25, 1920 (41 Stat. 487, ae" 


% : 30 U. 8. C. sec. 181, ef seg.) has invested the Secretary with certain discre-. 
it a tionary authority, and with certain obligations with respect to the lessee, _ 
the United States and the State as a beneficiary under the lease, which he 


a is powerless to surrender to the entryman absent a Speciiic & statute which, Doi. © 


er either in terms or by clear implication, so requires. _ 
Where an interest. has been created under authority of law in posible mineral. aes 


ie “ deposits properly reserved. in a: homestead entry which is adverse to” the io os 
_-. Claim .of the. entryman. and the land ig. thereafter. classified as nonmineral in . 


ees, character, patent: may issue to the homestead entryman only if the pala af 


interest is excepted from the grant. | | 

The Secretary’ <i ‘authority to finally dispose of public lands 3 is s limited to. fiat _ 
conferred upon him by law. The interest of the United States-in its. oil and. 
‘gas leases is. an interest in public realty and is. subject. to the rule Just : 
Stated, Pace v. porate onan, et. al., 50 L.1 D. 369, i Sasa? i. ot 


Tor THE Dioron: ogean OF nba Madan : 
You have asked my opinion. as to whether or ‘not an n unrestricted 


patent may be. issued. to an entryman who consented to a reservation 


_ of the oil and. gas in the entered land if after such consent an oil and 


gas lease was duly issued by.the United. States and, thereafter, the land 
‘was classified as being without prospective 1 value br such minerals. : 


~ The facts are as follows: Be kes 
On October 29, 1927, Frank L. Glebe eae ella iieh homed - 


. ~~ entry, ‘Cheyenne 046000 for Farm Unit “B”, the: S14S4NEY, 
| NYSWi, and the NWYSEY, s sec. 9, T. 22N,, R. 60 W., 6th P. M.. 


‘Final homestead proof was filed on April 4, 1959, “On ‘Pobruary D; 
- 1952, the Geological Survey reported that the. land was prospectively — 
- valuable for oil and gas. - On. March 20, 1952, Mr.’ Glebe, after being © - 


oe - afforded an. opportunity’ to prove. the: land to be: without value for oil - 


ee ; and gas, filed. his consent to take title tothe land subj ect:t0 a. reservation ee 
~ tothe United States. of the oil and: gas as to the NI4SW1, and. the: | 


 NWYSEY, : sec. 9, havang previously assigned, out. of the ny, the" 


7 ae SYSUNEY, | sec. -Q.- 


he March’ 5. 1954, the entryman’ s ‘atloendy. Sante. ‘whether the me 


| ‘ands are. now: consideréd: to be valuable: for oil. and. gas and; if they — - 


are ‘not,. whether patent may be issued without a mineral reservation. 


-— On March 28, 1954, the Geological Survey reported in response to your a 


ne = request that. thé land has no’ prospective’ value for-oil and: gas. eae 
Tam ‘informed that, pursuant to your ‘general, practice, you. pou 


= “issue. a patent in.this case’ without a reservation of oil and: gas if there ar 
| was 10. outstanding « oil and gas | lease for:the land.. The question, there- 


a fore, 1s whether: such a ' patent, can now issue 1e subject to the: oil and gas Bo = 


459), AUTHORITY TO ISSUE PATENT ss ss ss AG 
| _ December 28, 1954 — 
; ico which would have the-effect of subrog gating the patentee to the | 
rights of the United States as lessor or whether, assuming as appears - 
to be the case, that a reservation to the United States of the oil and — 
gas deposits cannot now be made, patent should nevertheless except: 
the oil and gas lease including the interest of the United States as lessor. _ 
~The first, question is whether in view*of the privilege granted an | 
entryman, to disprove the mineral character of the land at any time 
before final entry, if after lease issuance the land 1 is classified nonoil 
and gas land the lease may be canceled. | 
The language of the 1914 Act, if consider ed. without potas ence to 
any other act, is susceptible of the construction that an entryman would — 


be entitled to an unrestricted patent to the land including all interests = 
_ in the minerals if he proved at any time before final entry thattheland 


was not valuable. for oil and gas. In this case the entryman made 
no such proof before final entry, or at all. Nonetheless it is possible 


7 that if the suggested construction were valid, the fact that the deter- 


~ mination of nonmineral value was made after final entry and not as — 
the result of entryman’s proof to that effect might be immaterial. It 
appears, however, that the purpose and intent of the 1914 Act must — 
necessarily be held to be modified by the provisions of the 1920 Act 
authorizing the issuance of oil and gas leases for deposits reserved in 
entries and patents. Congress cannot be presumed to have authorized — 
the granting of rights which shall be subject from the date of the 
grant to being defeated at any time by the provisions of a prior act, 


at least in the absence of a clear intent to do so. On the other hand, — 


_ the issuance of an oil and gas lease pursuant to a direction of law 
binds the Secretary to an obligation of contract which cannot be 
avoided without proper cause. See United States v. Bank of the 


Metropolis, 15 Pet. 377, 392 (1841) and Perry v. United States, 294 


_ U.S. 830, 352 (1935). It j is believed that the 1920 leasing act was in- 
_. tended and did modify the 1914 Act to the extent necessary to main- _ 
tain the obligation of contracts entered into under authority of that 
leasing act. It follows that a lease properly issued cannot be cancelled Pp 
merely to permit of the issuance of an unrestricted patent to an entry- 
man because of a subsequent change of classification of the land. Pace 
__-Y. Carstarphen et al., 50 L. D. 369 is not the contrary. There an oil and 
gas permit was issued for land in an outstanding settlement claim at 


a. time when the land was not withdr awn, classified, or valuable for __ 


ou] and gas. 


_ The next question i is ee a patent. may issue igubjact to the oil 


: and gas lease. Initially it should be: stated that, in that event, the - 
: patentee would become the lessor invested with all the powers now 
- exercised by: the Secretary. All rentals, royalties and other: payments 
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aon ae i the United States fo distribution : as provided i in 1 the’ ae 


~ - Mineral Leasing Act. would then be payable to. the patentee. - With | 


ao, respect to the lessor’s powers under the lease, many of them are dis-. 
. eretionary. . Thus, the Secretary may require the lessee to comply with 
a regulations duly issued. by the Secretary including operating regu- 

~ Jations or. to: unitize his lease with other leases. Under the law and =. 


regulations promulgated. by him the Secretary exercises a wide dis- : 


a ~ cretion over oil and gas: leases in many ways. He has authority to 
suspend operations. or production or both, to waive or reduce rentals 


and royalties to require the lessee to drill upon demand and todo _ 
other. things affecting the lessee’s rights and intérests. Thr ough the . 


; = years the Secretary has exercised his discretion liberally 3 in favor of 
_. the lessee where that could. be done without injury to the United 


- States so that lessees may reasonably. anticipate the conditions under - 
which they : may expect to operate. For example, although he has the 

: authority to specifically require lessees to drill any wells he may deem 
“Recessary or proper, he has not imposed | ‘any. requirement for the. 
‘initial drilling of a well or: wells before any discovery has been made. 


ona lease except in the case of drainage and even then he has given the 


lessee the alternative of paying compensatory royalty. This general 
practice results: from the fact that although the Secretary has been - 
~ zealous to act in the best interest of the United States, he acts ‘with 
different motives than the ordinary land owner, whose first interest. 
is his own profit. ‘The Secretary exercises the powers of a lessor with 
respect, to: many thousands of leases. Aside from the fact’ that he. 
recognizes that a liberal policy with respect to individual leases doés 
not under the actual conditions impede or slow up the development. of 
oil and gas from the total area under Federal lease, he considers the 
conservation of oil and gas to be of major importance and that in 
order to effect such conservation. it 1 1s 8 sometimes popes to ‘forego: a 
‘more immediate profit, = 7 : 
» Tf an entryman became the lessor of ae a Tease and oe caved 
with the powers of the Secretary, the lessee. could no longer antici- 
pate the conditions that might be imposed. For one thing, the inter- 


Bee est of the then lessor would probably be to endeavor to obtain pro- 7 
-. ‘duction at as early a date as possible and having the right to require 
that the lessee begin the drilling of a well without regard to the lessee’s. 


own wishes or: to ) his a. eo comply he might welt be expected . 


do so. 


--. nor-to reduce or- waive rentals: or. royalties in cases: where the lessee _ 


would expect favorable action from the e-Secretaty | becatise of the © Past ma 


re 6 practice in such cases. 


oe The ‘poctha- iets to pr ofit. as cteh as posable: ance the Yeas | . 
cae would also’ be. an incentive not to suspend operations: or production a 
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Tt éannot- be presumed that Congress, when it invested the Secre- | 
tary with such broad discretion, intended that the power to exercise 
that discretion should be assignable to anyone. To do so it would first 
be nécessary to conclude that Congress had delegated that power to 
the Secretary. Stoun Tribe of Indians v. United States, 316 U.S. 317, 
826 (1942). For the Secretary ‘ ‘cannot override the expressed will 
of Congress, or convey away public lands in disregard or defiance 
thereof.” Burfenning v. Chicago, St. Paul, ete. Ry., 163 U. 8. 321, 
“323 (1896) , and cases cited. In addition to the principle that the 
- Secretary cannot surrender jurisdiction that has been regularly vested 
in him by law, see West v. Standard Oil Co., 278 U. S. 200, 220 (1929). 
If any Secretary saw fit to abuse the discretion so vested in him Con- 
gress could afford a remedy, but if the lessor’s interest should pass — 
into private control the supervision of Congress over the lessor would 
be at an end. The statutory power to require conservation of the oil 
and gas would be lost. Equally important the lessee’s rights and 
duties would no longer be (in effect) fixed by custom but would be 
subject to the discretion of one whose interests and consequently whose 
motives and acts would be different. Thus, the assignment of the 
lessor’s interest would have the practical effect of impairing the Sec- 
retary’s obligations implicit in the lease contract. That contract was 
entered into under the authority of Congress which has exclusive 
jurisdiction over the public lands and minerals except to the extent 
that it delegates it. The lessor’s interest in the oil and gas lease is 
a property interest in the public lands and as such it cannot be dis- 
posed of without legislative authority. Irvine v. Marshall, 20 How. 
558 - (1857) ; Light v. United States, 220 U.S. 523 (1911) ; 15 Comp. 
Gen. 96; 14 Comp. Gen. 169; 34 Op. Atty. Gen. 320. Beyond ques- 
tion, Conersse can authorize the assignment by the United States of 
‘its lessor’s interest.or by the Secretary of his jurisdiction but lacking © 
such a delegation of authority express or reasonably implied the Sec- 
retary can no more assign his jurisdiction over the lease or the lessor’s 
interest to a private person than he can surrender his jurisdiction over 
the public lands or cancel the lease for a reason not authorized by law. 

In addition the Secretary owes a duty not only to the United States 
but to the State in’ which the lease is situated not to surrender the 
lease to an: eutryman. Section 35 of the 1920 Act, as amended, requires 
that of all moneys received under the Act, 3714 percent shall be paid | 

to the State within. the boundaries of hich: the leased deposits are 


situated for the purposes therein stated; the remainder to inure to 


the United States for reclamation and eat purposes. In practical 
effect. then, the State holds a three-eighths interest in the lessor’s pro- 
ceeds of such a lease and so long as the lease subsists the Secretary has 


ane 
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| ~ ‘the oblization. to" receive ae pay pints the ‘Preasury that, proportion. of . : : 
_ the rentals, royalties and other payments under the lease to the credit 


_ of the State. Of course, he -has an equal obligation to. pay. the. Ten 


"mainder: into the Treasury to be credited as provided by Jaw. All ~~ 

. such moneys are. due or. are. to. become due to the United. States. by 
we _ virtue of the lease contract executed pursuant. to a law which neither : 
os in terms nor. by implication. contemplates. that the contract may be. 


: assigned so as to defeat that express requirement. “Tt goes without — : . 
saying that the Secretary cannot do by indirection what he cannot do 


: > directly ; and since. he cannot divert. payments actually made to him) Ce 


“under: the lease he cannot. require that, payments to become due under | 
_. the lease in the future be disposed ot other than by payment into the | 
A Treasury i inthe prescribed : manner. 


It is not questioned. but that: Congress m may ee for a brareteh of 


the lessor’s interest as it did by clear implication in the act of Septem- — | 


. ber 6,.1950 (64 Stat. 769, 7 U.S. C. 1033), when it authorized the ~ 
gale of certain reserved mineral interests “Notwithstanding any other | 
provision of law * * *. — | 
This leaves for consideration the question whether a paeat may 
issue for the land exclusive of the oil and gas lease, thus leaving the 
title to the oil and gas.in the United. States only for: the duration of 
the lease. 
There is no doubt but that if it should develop that o one of the three 
40-acre tracts in the entry is not the property of the United States 
patent could issue for the remaining tracts still owned by the United. 
States. And it is settled in the Department that where roads, trails, 
bridges or other improvements have been‘made on public lands and ~ 
° are being maintained under authority of law and the lands are:there- — 
after disposed of the patent may except. the portion of that land-that — 


i dg devoted. to such improvements. Jnstructions. of January 13, 1916, 


“44-L, D. 513. Beyond question, the lease here was issued and exists 


s under authority.of law. The principle under which: it and the deposits : 


which it segregates would be excepted is the same as.it is in the excep- | 


- tion of. land. containing psa aa Constructed under aye - 
a of law. | ; 
ed conclude. that. a . patent may issue’: in this’c case e only if the od and- me 
a 7 gas. deposits. are. excepted. from the. grant so. long as the: outstanding 


7 = oil and gas lease shall continue i in force. The patent should also pro- -t 


ea | = vide that. the title to such. deposits shall. vest in the Datentes, hiss suc- 
eae cessors and assigns npoe the t termination of said lease. ao 


ee Reve pees 


“Aeon: Solicitor. ee 7 
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. against | the. estates, and. a. regu- aioe 
such ans, 


lation _which ‘permits 





ACCRETION | | Page | "ADMINISTRATIVE PRACTICE— Page | 
Title to lind formed by ac- Con. | | 
cretion to public land which claims to be paid from any in-_ 
-extends across the former bed come which may accrue from 
of a river to the record posi- the decedent’s trust or’ re- 
tion of land disposed of when it Stricted property after - his 
was on the. opposite bank vests death is valid______ ete Ses 
in’the United States and as It was appropriate for the — 
public land in thereafter sub- manager of a land and survey 
ject to- disposition under the office, in transmitting oil and _ 
Mineral Leasing Act_—----—- -327|. gas lease forms for execution 
| by a person whose application 
_ ADMINISTRATIVE PRACTICE 7 fora ‘noncompetitive oil and 
- Under the-act of June 25,° gas lease had been approved, - 
1910, as amended, providing for | to fix.a.tifne limit of 80 days: 

_ the determination of heirs and _ _ for action. by the applicant, and: _ 
the approval of wills of de- to-reject the application upon: 
ceased Indians who have left the applicant’s. failure to com- 

trust or restricted estates, the ply with this requirement____ 58 
Secretary of the Interior has - As the action of the manager 
implied | authority to allow al of a.land and survey office in | 
just. claims against. such. e8- | fixing a.time limit for the exe- © 
VRLCS” ste Se ce  87|  cution of lease forms by the | 
- ‘Having been. recognized by < ~ suecessful applicant for a non- 
the Congress, the departmental competitive oil and, gas lease 
_ practice of. allowing claims ‘ was not required by any statu- 
against trust or restricted In- ° tory provision or departmental 
dian estates has in effect re- regulation, the manager’s re- 
_ceived the corey? of that © {| quirement could be waived by 
OGY! in Soe oe 87] the head of the Department 
| The Secretary of the THe ron (or his delegate), ‘Dut. such a 
.. may, in his discretion, deter- waiver would be justified only. 
mine what income from trust or | “upon the. basis of. .a showing os . 
restricted ‘Indian estates shall - that compelling equitable fac-_ eee | 
be applied in payment of claims tors warrant:such action___.-.. «BB 


- In a-case:where:lease forms, ae 


465 


7 together with : a notice that they 


_ ADMINISTRATIVE, PRACTICE— 


: Y ve : 


Con. 


ee ‘should be executed “within 30. . 


‘Page ADMINISTRATIVE. PRACTICE— 


days, were accepted from the 


Aelia service'at an applicant’s.  ~ 
‘by - the - applicant's 
. ‘mother - as: his agent, the fact ees | 


address - 


. that she failed to call the docu- a 


. ments to the applicant’s at-:. + 

: tention during the period of. — 
a - time ‘prescribed. for action by. - 
» tim would not. warrant the. — 


waiver of the time limit and’. 
the reinstatement of the appli-_ . 


“cation after it had been re- — 
eaoced because of the failure. 
of the applicant to act within’ — 


the prescribed time Linttite F 5S 


AD, extension. of: an. oil and 


gas ‘lease granted by a ‘com. 


i. petent official. of . the Depart- 


ment of the Interior, though’ 


based. upon an error of law and: 


‘requiring .. cancellation, - segre- 
‘gates. the land embraced in the 
lease .and prevents initiation of 


rights by other lease applicants“. — 


SO long. as it: remains uncan- ° 
celed of record. 2a ei 


116 


The rulé of: the Department ae 


that: no ‘application will be re- 


ceived dnd no rights will be 
“recognized as initiated by the 


tender: ‘of: an application for a op 


tract of land embraced in an 


entry of record until'such entry 
has been canceled andthe can-- | 
cellation noted ‘onthe records ©” 


of the local land:office is not ap-"- | 
- plicable! to the initiation of 


- vights:under-the mining laws: 


on lands subject to such lawsee =: 


161 


Principles of orderly admin-— a 


_ istration dictate against the re- "’ 


opening of swampland. selection ay 
proceeding more than 389 years: _ 
after the selection was finally’ 


srejectod_ 222 ae 170 : 


The | long-standing ‘depart- a - a 


dower rights | to. the “widows, Soe 
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Con, | 


Page. ‘ 


and estates by the. ‘courtesy to - =~ 
| the . widowers, © 
_| spouses who, died. while owning | 

- -vestricted’.. Indian allotments . | 

‘on the theory that such rights 
and estates are implied inci- | 
| dents. of estates of inheritance... 

. should ‘also be followed to the - ~ 
- same extent as elsewhere in. . 
.. Montana, whose law on.these.  -» 
subjects cannot. be regarded. AS 

| - peculiar———-—-- eo ile — 
oo /|-oo. Where. the. Bureau. of Land 

q., ‘Management has not- 
|. preted as mandatory the re- | 
quirement that applicants for 
oil and gas leases: on acquired. 
_ lands submit with their appli-, 
~ cations the detailed statement 
of other interests required by... 
-regulation (43 CFR 200. 5), and. 
the - Department holds 
compliance with the regulation 
is mandatory, a period of time 
may be allowed for the. correc... 
tion of: applications | defective. : 


of Indian © 


307 | 


‘inter- . 


that 


only in. this respect, without... 


loss of pr iority, in order to pre- . 


vent : unfairness, ‘to applicants’. a 


who relied on the Bureau’s in-_ 
terpretation of the regulation_. 


| APPLICATIONS AND ENTRIES oS 


Generally po 


350: 


Where the base Sil: and gas a 


lease | expires on a nonbusiness 
. day,. an. application. for a new, : 

a preference- right lease filed on . 
|. the first day thereafter that the 
- land office is open for business. 
cannot. be. Pexanded: as timely 2, 


“Where an. application. for: ‘an. - 


| acquirsdland: uranium. “lease . a _ : 
On. ynsurveyed land describes = 4 
the land by ‘protraction of the  _ 


public-land. survey, the. applica- ae 


‘a et ET 


tion is not ineffective ‘because 8 
ak: inadequate land, deserip- 
oon where. the northwest and . 2 
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Con... 


2 4.1 Generally—Con, 


~ gouthwest corners of a _ sur- 
veyed section. of public land 
less than a mile and a half to 
the east were monumented in 


the field only 25 years previ-_ 


ously; and a lease issued pur- 
- suant to. such an application 
_ will-not be canceled in order to 


issue a lease to a subsequent. 
applicant who described a con- 


flicting: area by. metes. and 


Priority 


Where several applicants are 
waiting © to file applications | 
when a land office opens for — 
business and, because only one | 
clerk is on duty, the applica- - 
tions are actually received one - 
after the other, the applica-_ 


tions will be deemed to have 


been simultaneously filed____ 
An applicant for a noncom- 7 


petitive oil and gas lease 
: whose application is rejected 


and who fails to appeal within | 
.. the time allowed for appeal 

loses his preference right to a. 
lease as. against a subsequent . 


qualified applicant and is not 


| entitled to a reinstatement of: 


his application with priority 
over the subsequent applicant. 


“BOUNDARIES - 


(See also Accretion and 


Surveys of P u 6 Lie 


Lands.) — 


Where the boundary of an: 
Indian reservation is stated to-— 


be the middle of the channel of 


a river, the boundary shifts 
“with the middle of the chan- 


Where land which was orig- 
inally within the boundaries of — 
an Indian reservation nus been 


387 


B55 


827 


upon assigns, 


APPLICATIONS. AND. ENTRIES— * Rage ‘BOUNDARIES—Con, 


| eroded away by the current of 
a river which was the bound- 
ary. of the reservation, and,’. 
after being submerged, has re: 


AGT 


- Page a 


appeared as fast land attached 


to the opposite bank, the land: 
is no longer within the 3 reser- 


_vation_—-——- NE ee a See ee ea a 


| BUREAU OF RECLAMATION 
Generally | 


. The funds 1 now appropriated 
for the activities of the Bureau. 
of Reclamation should not be 


charged with damages result- 


ing from a failure by other en-_ 
tities to execute a plan of con- © 
| struction that the Bureau was. - 
| precluded’ from completing in 

- due course———..___-_+------_- 


| CLAIMS AGAINST THE UNITED 


STATES | 


-~ (See also - 
. Claims, Torts.) - — 


Interest cannot be allowed 
_ by the Department of the In- 


terior on the payment of claims 


arising out of contracts with — 
the Department ...__-----_- 


‘| COAL LEASES AND PERMITS © 
7 Generally 


827 


88 


aie a 


215 


A. requirement that an. as- | 


signee. of a coal. lease pay 


charges which became due un-. 
_ der the lease before the lease. 
was. assigned to him is proper 


where the assignment. recites 
that the assignee’ desires to 


-. assume all of the obligations 
of the lease-and where one of 


the lease covenants provides — 


that obligations 


thereunder 


shall extend to and be binding. ; 


even though, | 


when the assignment was ap-. — 
proved, the Department erro- — 


neotsly stated that the lease 
| account was in good standing. 


dN 


‘CONTESTS AND: PROTESTS. 


(See. also Rules of. Prac: 
tice.) ae 


INDEX-DIGE st 
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A: ‘mining claimant who. — 


- - ; tests’ against an application for . 
an oil and gas lease on the land ~ 


covered “by. the claim has’ the 


. been made on the area of ‘the: 


claim: prior to. the time. when se 


&e the application. for an. oil and ole 
43) 


| ‘gag lease. was Med 2 


ae. contest will not be allowed ~_ 
: where the grounds for an al- 


burden of showing, as a. mini-’.” 
ae mum; that a valid location: had. 


_ leged contest are shown by the | 


records - of. the Department__ 


CONTRACTS oro 
* (See sis oIndion Tribes, ea | 


eg | cena.) 
‘a Generally | | 


_ Decisions of - ééntiacting: offi: ve 


standard Government construc- 


tion contract’ are final and con- a | 


cers concerning disputes. aris+ | 
ing under article 15 of the — 


7 ~ elusive only: as. to preestions Ba ree 
a fact_.------- eee a sce i 


The Secretary of the Interior, ae 


ae ‘not the General Manager a 
Phe Alaska Railroad, is the 
. “head of the department,” — 
within the meaning’ of article 
15, the disputes provision of the. ‘| - 


. standard-construction-contract ~ 


ae S (No. ee : 


fe Additional Compensation 


. Where. a ‘contractor fails LO 2 
comply with a time limit pre- —~ 


against a requirement that the 


contractor perform work which aoa 


+e, scribed in the contract: for the - | o 
filing ‘ofa written protest : 


- it believes. to. be outside the ab 
-.. $Seope of the contract, the con- . 


’ and: above::that, ‘stipulated. in: 


tractor cannot thereafter claim 
- additional compensation, over . 7 


| a the contract, for such work. 16 . 


ae proximations for 
| bids 7 





Page “Bigs? 


| ‘Additional Micouicea . 


When a definite statement is, 


in good faith but erroneously, . aca 
= made in the specifications. ae | 
|. companying a Government con- 
tract, and, due to the nature of 
| the matter concerning which — 
| the statement is made, the con- : Be 
fo tracting party: is unable.to. dis- 
| . cover: the error. and. reasonably : 
‘Pies ‘relies ‘on the statement to his. 
| detriment, even though he may. 
- have been. told to. inspect and 
|. did,.in fact, do so, the Govern: — 
_ment will be responsible for the - 
additional expense involved_.. 
A contractor - employed | to. 
repair turbine runners: of as 
power project of the Bureau. ~ 
of Reclamation may not be ale 
| lowed additional compensation © es 
~ by reason of the installation of — 


excess quantities. of. units Of)», ; 


Bee welding, in view. of the jn- - 
~ clusion in the contract of an 
ef “approximate quantities” | 
‘|. clause providing that ‘the es: 

Ope. 
“comparing — - ae & 
AO 


timated, quantities are. 


ee er er 


Such a. claim: is. “not parred. aga 


ranges, 


leged . defeets in. the specifi- 


7 2 by the failure to except both: - 
units of the work in making ._ 
| settlement, since the work was 
divided’ into. related” : 

_ and one of these ranges wis 
excepted in making settlement.. __ 
But the contractor may: not al- 

ter the nature of the claim on 
appeal by basing | it upon | al- 


cations. anda. change. in. the. a 


welding procedure. Such-. a =o 


claim is barred... by: the fail- a 


> ure to make timely protest__—— 
©. Insofar as the claim for ad- © 
- ditional compensation based on 
 increased-costs in executing-ad-- 
_~ ditional: units: of. welding could. 
be considered as an inept ex- 


INDEX-DIGEST 
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"Page CON TRACTS—C on. 


a Additional Compensation—Con. ee 


. pression ‘of a timely claim based — 
upon the discovery of latent 
conditions which magnified the | 


difficulties of the work, the 


. claim is barred by provisions 
of the specifications requiring - 
all necessary welding to be 
done, and requiring bidders to _ 


make their own estimates con- 
cerning the aimeulty, of the 


WOLKE ene ae = 


Appeals - 


427 


Appeals which involve mixed — 


iaestane of fact and law. -are 


not subject to the 30-day limit . 


_ prescribed in article 15 of the 
- standard Government construc- 


tion contract, as that article — 


relates only to “disputes con- 
cerning questions of fact.”___- 


A written decisién of the 
- eontracting officer which is suf-_ 
ficiently informative to indi-. 
cate that a request of the con- | 
tractor has been considered - 


and denied becomes fina] and 


conclusive upon the failure of | 


the contractor to appeal to the 


head of the Department within _ 


the 380:day. period, prescrip 
_ by the contract—---..--__ tea, 


‘When the privilege of coral. 


237 


is lost by failure to take a — 


timely appeal, it may not be 
revised by a request for re- 
consideration, even -if. recon- 


“sideration is PAV ON peer 
For the purposes. of a con-— 


tract appeal, the motives of a 


contracting. officer in taking . 


any action in regard to a con- 
tract. are immaterial, 
grounds for 
proper Se EE SPE er PSS nea 


Failure of a contractor. to file 


a timely appeal precludes a re- 
view of the findings of fact of 


a contracting officer, who as- _ 


if. the 
the action are 


237 / 


' 287 


| -Appeals—Con, , se 
' sessed liquidated Janina for 


delivery in the completion of a 
construction contract on Stand- 


ard Form No. 23_-.-------__ 


(383 | 


Where no timely appeal was._— 


taken to.an assessment of liqui- — 
dated damages 


by the = con- 


tracting officer, the question 


could .not be raised 


| Breach 


; Where a contract provides 
' for its termination if the con- | 


tractor fails to perform any of 


. its obligations thereunder, it 


subse- | 
quently by the contractor, by . 
objections to the deduction of —— 
the liquidated damages in a 
final. ‘payment estimate__—-— 


would be proper as a matter of ~ ; 


law to terminate the. contract 


for any breach of contract; but — 


the exercise of sound adminis- - 


. trative discretion requires that 
a contract be terminated only 
for a substantial breach and 


not for a partial and imma- 


terial breach.__.__- i ey ee 


a Changes 


238 


~ When the terms of a change a 


order have not been followed, 


SO that. the - payment of the a 


stated lamp sum for the work — 


specified in the order, based on 


~ unit prices listed therein, would — 


result in an overpayment to 


the contractor for the work ac- 
tually performed by it, an ap- - 
praisal of the entire work 


under the change order should 
be made and a new change 
order issued. which will result 


in an equitable adjustment. 


being made for the type and ~ 


amount of work actually done 


under the order _____ Seen Dee ms 
The contractor is entitled to. 


an equitable adjustment when 


items of the work calling for _ 


‘CONTRACTS—Con.- oo. 


. Changes—Con, : 


es Ps age 


| the installation of insert plates: : ie : 
were entirely’ ‘eliminated, since et AD, 


- guch. deletions. cannot be re-' . 
 - garded as mere variations from... 


estimated. quantities, and the 


work. deleted. was an. integral 


“part of.a composite job. . Such 


an equitable adjustment-is not 

_ barred bythe “ranges” clause 
of the specifications ; dividing - 
each . unit. of work. into two ° 

-. ranges in the first of which = 
; fixed costs were included.. The -_ 
contractor is entitled to pay- 


bs ment not only of its fixed costs ._ 


‘but. also of general overhead. 


and | ‘reasonable. 


profits Soe seen arenes ~ 


| a | ‘Damages - 


Liquidated. Damages a 


‘Officials of this Depattment | 


anticipated. | 


do not have. authority to waive. eo" 


the imposition. “of: liquidated.” oz 
| damages’ on: equitable. grounds: oe 


‘or on the. asserted ground that. e ; 
the Government actually did — 


of the delay in completing a... as 


a particular contract 24-4 2.- : 
Where. the completion. of.a 9. | 


ob, contract was. delayed because aikace 
of the action of the contracting 
officer in determining whether 


= substitute materials: should be. 

, “approved under a ‘provision, ots ae 
the specifications. of the con- 
- tract permitting the use of sub- - 


stitute material, with govern- 


- mental approval, whenever the. 


 eontractor is unable, despite _ : 
- diligent: efforts, to procure the | | 
materials required by the speci- 


fications, . 


liquidated. damages _ 
should. not be. assessed against. ? 


the contractor for such delay_ 181 


When a: provision for liqui- | - 


dated- damages ‘in. a.Govern- . 


ment -contract is.a reasonable . _ 


one, it is not necessary in order 


| 7 i | 
_ not suffer any loss by reason’ [> igence. _ 





IND BX-DIGE ST 


‘CONTRACTS—Con. 
: » Damages—Con, A 


‘Liquidated ee 


_-for the Government: to ieee | 
: it to show that any actual dam-. 
age was ‘sustained_—__ en one : 


Page 


Where a core-drilling | con-" 


7 tract. provides ‘that. time a f 
- sumed. by. | 
"operations incidental ‘to seal | 
_ operation of the drills, includ- .~ 
- ing fishing for lost-tools, shall ~~ 
- ‘eount as “actual.operation” of - 
- the drills: only. with the con- . = 
_ tracting officer’s approval, and ae | 
'. further provides for the assess- 
» ment of liquidated damages for 
- each 8-hour shift that the con- | 
_ tractor failed to maintain the sy 
drills in “actual operation,” ig 
_ .was proper for the contracting. — 
officer not to count as “actual 
operation” time spent by the ae 


contractor 


contractor in fishing for tools: - 7 


operations for approximately a 


operations, © 


7 t- ‘and otherwise reconditioning Bee ees 
“|: for drilling a hole which: be- 
- came jammed with lost tools 
a because of the contractor’s neg- 
Under such © circum-- 
“stances, it was proper for the 
contracting officer to-assess liq- 
‘uidated damages. for such a 
_ period of time as would afford 
‘the contractor a reasonable op- 
| portunity - to’ recondition | ‘the ee 
: it, BRS 
ae ‘When the contractor had un-_ 
a successfully engaged in fishing, ae 


- month, and-it was. clear. that 
> even with. prudent fishing ; 

| } it might take a ~ 
long, indefinite period of time 
to clean out a hole for core 
7 drilling, the contracting officer — 
was arbitr ary and erroneous in : 
-' requiring the contractor, at the ~ 
risk of. having the contr act, ter- 2 
_ mninated, to recondition | ‘the _ 
hole by a specified date. ‘When. . 
' guch order resulted in a delay 


INDEX-DIGHST — 


CONTRACTS—Con., 
Damages—Con. | 

Liquidated Damages—Con: 
in the completion of the con- 


tract; the: Government is -re-- 


; sponsible in part for. such 
delay, and, therefore, liqui- 


dated damages should not be — 


assessed against: the contrac- 


Where a. Government con- 


tract was entered into after 


June 25, 1950, the beginning» 
of the Korean conflict, the re-- 


‘sultant delays in. the comple- 


tion of the contract were fore- 
seeable and liquidated damages — | 
— B42 


“were: properly assessable_____ 
Where a Government con- 


tract was. awarded prior to 


June 25, 1950, but notice to pro- 
ceed was: issued subsequent 
thereto, delays resulting from 
material shortages were fore- 
‘seeable, and liquidated dam- 


_ ages were properly assessed if 
there was an initial and un- 


reasonable delay by. the con- 
tractor in ordering materials or 


- proceeding with the project__... 
| Liquidated Dam- 


Remission of 
-ages: 


A. contractor is nae entitled 


| to remission of liquidated dam- 
ages on the general allegation 


that the Korean conflict was an — 
“set of the Government” within | 


the meaning of the “Delays- 
Damages” clause of the stand- 


ard Government construction 
CONUPAClSo S252 2555s | 


Relief from. liquidated dam- 
‘ages will not be granted merely 


because the Government failed — 


to suffer an inconvenience or 
_loss by reason of the delay__.— 


The remission of liquidated 


damages is an. extraordinary 
remedy: which is exercised only 


Page; CONTRACTS—Con., 


349 


201 


in cases where the claim for. _ 


_ favor. 


Damages—Con. 
. Remission of 
ages—Con, 


relief is suppor ‘ted by sapien: | 


tial equities in the contractor’s 
There is no: basis: for 


471 
‘i | Page | 


Liquidated ‘Dam- 


remission where the contrac- =. 


. .tor’s delay in completing the 
238]. 


contract is attributable: to his 


failure to prosecute the. work — 


with reasonable diligence or be- 


cause of his negligence in other - 


respects_..____- oie ea 
_ Where contract specifications 


-. require the submission of de- 
_ tailed shop drawings by the ~ 
contractor for approval by the 


Government prior to fabrica- 
tion in a construction contract, 
time spent in reaching agree- 
ment’ upon modifications of 


shop drawings which, did not 


consume-.an_ unreasonable 


- amount of time does not consti- ~ 
tute a basis for remission of 

liquidated — damages | assessed 

- for delay in completion of the 


Officials of this Serre 


do not. have. the authority to 


waive the imposition of liqui- | 


dated. damages. on. equitable 
grounds and can excuse a de- 


' lay in. performance only if it - 


is attributable.to “causes be- 


_ yond the. control and’ without 
the fault or neslieer’ of the 


CONUTYACION 222 
UWaliquidated Damages © | 


3883 


B87 


. 387 


A claim for the rental of — 
equipment, allegedly made idle _ 
because of the improper ter-. . 


| mination of the contract by the 
f: Government is in the nature of 
883 


a claim for unliquidated dam- 


ages which an administra-.. - 


tive official of this Department 


_ has no authority to consider or 


settle aaa oe ene area 238 


-. Where a subcontractor’s com- 
pliance with a Government pri- a 
ority. ‘order or regulation: i- 


om 7 rectly affected the Soil of ae a 


“INDEX-DIGHST. 
- CONTRACTS—Con. : oy a "Page| “CONTRACTS—Con,, MO SoS Page ~ 
| Delays of Contractor - ee “Delays ‘of. Gontractor—Con. oy 
| _ Where a contract: provides eed : subcontractor to perform, a de- a 
‘that the contractor shallbeex- | layinperformancebytheprime 
a8 cused for | any delay in: perform- oe cle contractor is.not excusable UN- 
ance: that is due to ‘unforesee- ce be der section 707 of: the Defense a a eT 
able causes beyond the control . Production — ‘Act, -unless the... 
: and without ‘the fault Or. negli- ~-} order. or regulation. directly af. 
A gence of the: contractor, if the ae a fected: the - -prime — -contractor’ Sth 
_ contractor shall. notify the con- ' ability to” ‘perform _+-—-~---_- 
 stracting officer in writing Under a-:Government: sup- 
within: a prescribed period that 6 oe li ply contract, delay: experienced . _ 
the contractor has.encountered .- -| _ by the contractor in obtaining. = 
_ such a cause of delay, the fur-. - supplies. may, under. certain. _ 
_ nishing.of a timely written no--. | circumstances, constitute a — 
_ tice to the contracting officeris | ground for granting an- exten- fade Te 
- eae! prerequisite | for . obtaining ~* d). sion of time__--__- Ge RE bao, 211. 
relief with. respect to an ex-— | When the. contractor had wane: ne 
eusable delay in performance. ° 60] successfully engaged in fish- | 
‘The fact that. a Government © | ing operations for approxi- — 
_ officer. or employee had actual. eae tik mately. a month, and it was. 
; _ knowledge ofa contractor’ sde-. | clear that even. with prudent . oe 
lay, and its cause. would not: pe ws fe fishing operations, it. might | pe 
the equivalent of the timely. . | take a long, indefinite period =~ 
‘filing by the contractor of a... | of time to clean out a hole for 
written. notice with the con- |’ core drilling, the contracting. =. 
tracting ‘officer. respecting the, 7. officer was arbitrary and | ‘eITO-. oS ee ty 
7 delay and its cause, 60| neous “in requiring the ‘con- 
Where the essence of a con- ‘tractor, at the risk of having = 
a tract: is the promise to supply mn |. the contract terminated, to re- 
and install devices which will | condition the hole by a specified Ose 
_ meet the standard set in the . | date. “When. such. order re-- 
oe contract, a ‘delay by the'con- | sulted. in a. delay in: the com- 
tractor in. performing the con- |. pletion of the contract, the _ 
tract is not excusable under thé =—-—'||::-:~Governmentis responsible in 
| “Delays-Damages” clause of ~ part for such delay, and, there- 
- the standard Government sup- — | fore, liquidated damages 
ply contract when it ig caused» i Do should not be assessed against. a4 
by the contractor’s failure to. {[? the contractor__-__-_— 2s 
- order devices that would meet. | | Where a Government con- 
the contractual standard... 122 tract! was entered into after — 
_ When a contractor is pre- |. June 25, 1950, the beginning — 
i went from working ona given (| of the Korean, conflict, the re-— 
day by two concurrent causes, 4" sultant delays: in the. -comple- hel 
making délay excusable, an ex-" A wie Zhe tion of the contract were foree = 
_..- tension of time may be granted ae. seeable and liquidated damages — 7 
for only.one days eee  -201| | “were properly assessable_____— : 


_ Where a Government con-) ag 


a tract : was awarded prior to 
June 25, 1950, but notice to | 
i proceed was issued subsequent nee ea 


201 


contracts, 


INDEX-DIGEST _ 
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Delays of Contractor—Con. 


_ thereto, delays resulting from 


material shortages were fore- 


seeable, and liquidated dam-- 


ages were properly assessed if 


there was an initial and un- 


reasonable delay by the con- 


tractor in ordering materials 


or proceeding with the pro}: 


SPO eek eee te 
A. cause for delay which is 


-- agserted for the first time after 


the performance of the con- 


tract and as to which the con- ~ 


tracting officer was not notified 


within 10 days from the be- | 


ginning of such delay, pur- 


suant to article 9 of Standard | | 


Form No. 28 of construction | 
be dismissed - 
— 886] 


may 
without consideration_._~—__ 
Delays of a subcontractor in 


| making delivery will not eXcUuse | : 


the prime contractor | 
making timely. performance, 
unless the difficulty resulted 


from an excusable cause under . 
the contract_—.-------------- . 


-. Delays of Government | 
Delays caused by the Gover n- 


ment which are the result in 


| turn of the contractor's. fail- : 
ure to comply with the speci- 


fications are not grounds for 


the granting of extensions oF 


time 


a ee ee ee ee ey Sas ae ee 


Extras | 


_ When a contracting officer by . 
tetters to the contractor er-. 


_roneously construes | the terms 


ofa contract, with the result - 


from: 


387 


201 | 


that the contractor performs 


work not required by the con- 


tract, such letters are in effect. 
‘change orders requiring extra — 
_ work for which an equitable — 
adjustment. should be made 


under article 3 of the contract_ 


A statement in the: specifica- - 


330185—55——_83 


68 


law and fact. 


Page | CONTRACTS—Con. 


Extras—Con, 


~ tions of a Government contract . 
- that material to be excavated 


is “assumed to be primarily 


| gravel” constitutes a represen- 
tation upon which the con- — 
tractor may rely, and, accord- | 
ingly, if the soil proves to be 


deficient. in gravel, the con- 
tractor is entitled to an equi- 


table adjustment under article: 


Page 


4 for the extra work required . 7 


of it by the contracting officer— 
Interpretation 


Questions involving aganee: 
tation of the contract or its 
specifications are questions of 


412 


law or sometimes of mixed . 


, In the interpre- 
tation of contracts, 
well-established axiom of the 


it. is a. 


law that they must be read as’ 


a whole. 
pugnancy in the wording of a 


' contract, a general provision in 


Where there is a re- 


the contract must give way to 


a special provision concerning 


the same ground. Whenacon- | 


tract is drawn by one of the a 


does not otherwise appear, the 
interpretation given to the am- 


_biguous’ provision or _ provi- 
‘sions by the party who did not 


draw the contract will govern_ 


- When a definite statement. 
is, in good faith but errone- 
ously, made in the specifica- 
tions accompanying a Govern- 


parties to it and one Or more _ 
of its provisions are ambiguous, 4 
and the intention of the parties - 


68 _ 


ment contract, and, due to the « 


nature of the matter concern-- 

' ing which the statement is 
made, the contracting party is 

unable to discover the. error - 


and reasonably relies on the — 


statement: to his detriment,, 
even though he may have been . 


IND DEX- DIGEST 
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7 mination of a question of fact. | 


| Page doug 


122 | z 7 


842 


DPR 


‘Page| 
__ Interpretation—Con, _ _- Notices—Con. 7 ro 
told to. inspect. and did, | :. obtaining relief with respect to: ‘i 
fact, do so, the Gover ie - _-an excusable delay in oF | 
.. Will-be responsible for the ad- formance ca nee ane ee oe 
o. ditional | expense -involved-___ 68] ° The fact that.a pice aeerere 
_. ‘When a- contracting officer == "officer or employee had actual ~ 
_‘ by-letters to the contractor er- knowledge of a contractor's 
-roneously | construes the terms. . _ delay and its cause would not | ;. 
_of.a contract, with the result _ be the equivalent of the timely ©. 
that the contractor performs | filing. ‘by the contractor of. a 
work: not. required by the. con- written: notice with the com-.. 
tract, such letters are in effect. al tracting officer respecting the 
~ ehange orders. requiring: ‘extra a _ delay and its cause__--2 n° 60. 
work for which an equitable | | Inorder to satisfy the stand- = 
adjustment should be made i ard requirement in a Govern-" 
under article 3.of the contract.- 68] ment: contract respecting no- — __ 
An ambiguous provision ina mi ‘tices. of. delay, written, notice of eee 
_land-purchase contract drafted must be given_.--------.-_-- | 
by the Government will be con- ; ‘A letter by the contractor to 
plume against the Govern- oe ‘the: contracting officer’ inform- 
ene 22 Lac ee eee - 109] ing him that requested changes” - 
In the interpretation _ of a | may require an extension of 
contract it should be. con- time is a proper notice under — 
. . gtrued as a whole and when- - article 9: of the standard form - 
7 nes ever possible, effect should. be of construction contract__-_.-- 
 Dgtven: ‘to all of. its terms and Performance a 2 as soe 
| 3 provisions, | and oe sould a ~ Article 5 of U.S. Standard 7 
Ricker conflicting | ‘provisions | should ee eee : 
hess be feconctied.-_ = 4944: Form No. 32 (supply. contract) 
ae pees becomes ‘operative, abe and only 
A ambiguous. provision i ina S 
con trac t an a specifications - | if, the right of the contractor es 
: drafte da “by. the. Government - to proceed with performance . - 
= . under the contract is termi- 
a should be construed against the = 4 : nate a by. written orice a ne 7 
7 Government eee Rica count of failure to deliver the - 
i Notices ee .  ». 3, | supplies within the time speci- -._ 
| Where - a Honest provi ides oe - fied. in the contract, and ° the oe 
a that: the contractor shall be ex-. ee ic: Government thereupon obtains . 
aft Bet the. supplies elsewhere.____-_ 
cused for. any. delay. jin per-- . te 
formance that i is due to’ unfore- cee ee ppeeien of a contrac.’ - 
oe + -tor to obtain and install devices 
eo seeable causes beyond. the con- aa which ‘will: meet. a. standard. 9 ~ 
: trol. and without the fault.or. “|. fixed by. the ‘contract is’ not - 
- negligence - of. the. contractor, See: | fulfilled when: the contractor: 
: ‘if the: contractor shall notify |. relies: on the. representations a 
a the. contracting | officer in writ- : - | of a supplier_—-- ed bee = 
ing within a prescribed period = | decision as to whether or 
- that the contractor has: en- © | not: any. given ‘work under a , 
countered such a cause of. de- | -eontract-has been accomplished) 
lay, the furnishing of.a timely |. in accordance with the contract 
- . written ‘notice. to the contract- . . | provisions involves. the. deter-. 
oar ing officer isa prerequisite for 
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Performance—Con. 
Under the 


ground for an extension of time 
to perform the work covered 
by the contract___..____ ae 


Protests 


_ Where a contractor fails to 
comply with a time limit pre- 


- seribed-in the contract for the 
filing of a written protest 
against a requirement that the 


contractor perform work which _ 
it believes to be outside the 


~ Sseope of the contract, the con- 
tractor cannot thereafter claim 
_ additional compensation, over 
and above that stipulated in 
the contract, for such: work___ 

A claim is not barred by 
the failure to except both units 


of the work in making settle- 


-. ment, since the work was di- 
_ vided into related ranges, and 


one’ of these ranges was ex- 


cepted in making settlement. 
But the contractor may not 
alter the nature of the claim 


on appeal by basing it upon 


alleged defects in the specifi- 


cations and a change in the | 


welding procedure. Such a 


claim is barred by the failure 
to make timely protest_______. a 


Subcontractors and Suppliers a 


The failure of a contractor’s 
_ supplier to furnish goods with 


‘the working quality or capacity 
required by the specifications | 


“and ordered by the contractor 
is a normal hazard of business 
which a. contractor must s- 


“Delays—Dam- 
ages” clause in the specifica- _ 
tions of a standard Government 
supply contract, a: delay in. 
transit of supplies ordered by | 
the contractor may, in particu- — 
lar circumstances, constitute a — 


‘Page | CONTRACTS—C on. 


215 | 
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Subcontractors and suppliers— 


Con. ° 
Where a 


priority 
directly affected the ability of 


' a subcontractor to perform, a _ 
| delay in performance by the 
prime contractor is not excusa- 


ble under section T07 of the 


. Defense Production Act, unless — 
the order or regulation directly 


subcontractor’ Ss 
-_ compliance with a Government 7 
order or regulation . 


AT5 


Page — 


affected the prime contractor’s — 


' ability to. perform___-_- neers | 
The failure of a subcontrac- 


tor’s supplier to perform his 


obligations is a normal hazard | 


of business. Delays of a sub- 


contractor in making delivery 


will not excuse the prime con- 


tractor from making timely © 


performance, unless the diffi- 


. eulty resulted from an excusa- | 


ble cause under the contract__ 


-. Suspension and Termination 


“Where a contract provides 


for its termination if the con- 
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tractor fails to perform any of _ 
its obligations thereunder, it. | 


would be proper as a matter 


of law to terminate the con- 


‘tract for any breach of con- 
‘tract ; but the exercise of sound 


administrative discretion re- 
quires that a contract be termi- 


nated only for a substantial 


breach and not for a partial 


and, immaterial breach_______ 


Unforeseeable Causes 
_A strike which was in prog- 


ress. in the contractor’s plant 


at the time when the contrac- 


. - tor prepared its bid, and which 
was still in progress at the time 


238 


when the contract was made, | 


cannot be regarded as an “un- | 


foreseeable” cause of delay in “ee 


performance under the con- 
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desert- land entity - st ‘ 
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- CONTRACTS—Con._ - Page| DESERT LAND ENTRY—Con, ag 
-  Unforeseeable Causes—Con., aes 7 Lands Subject to ht a ie Bae 
tract, so as to make the delay |. Lands which are timbered” ae 
excusable under’ article 5 of | are not enterable under the 
ed Standard Form No. 32. 2. AL! -Desert- Land. Act ce 8 es 
ted Wage Provisions eee _ - Unentered public land desig- 

ee | “nated ‘by. ‘the Department as 2. . 

| The minimum-wage provision -. |. subject to the. Smith Act car-- 

_in’a Government conéract. is | ied with it a valid existing 
not a representation or war- | right in the Imperial Irrigation | 
-ranty » to. the. contractor that 2 es District - i ‘impose - ‘Hen < 
- such wages. are those actaeny on : against such land for. its pro- 7 : 

- P TT oe nae ig 1 no oe : portionate. share. of construc: - 

"for the benefit of contractors > _ tion and operation and. main: 
ahs but for the protection of their | 3 tenance charges, with a view .. 
se employees against substandard ©. | toward having such.a lien sat- fig 
os earnings a ae - 423; -isfied by an. applicant for entry ~~ 

‘Waiver and Estoppel fhe - a - as a condition _ precedent to 

‘Officials of ‘this’ Department ae Renae hiacaate ot: the exist: ; 

A _. ence of this right, a subsequent 

do not have the authority to . first-form . reclamation with- | 
waive the imposition of liqui- drawal dia not operate eowmihe 
dated damages ‘on -equitable .. :. draw such’ land. from public 
grounds and ious excuse adelay a 8 | ‘entry, as contemplated by the 
saat cecsimcmemnece sake core a ii . 7 Smith Act; hence, the original — | 
attr bunable £0 cana beyond . allowance of the appellant’s 

pee control. and without ene 33 : “desert- land. entry was correct 
fault ee Dee reenee of the con | and its subsequent cancellation | 

re tractor” a a | ¥ improper wan nanan 437 

DESERT LAND ENTRY | FEDERAL EMPLOYEES AND OF : 

Cancellation — sat FICERS Tv . 
A desert- land entry i is not te 1 "Members of nae PS cyte. 
7 be canceled for defects. not ap- “An oil and gas lease i naued . " 

° pearing | on the face of the aw oe fo. a Member of Congress under | ote 
record without | notice to ane 7 4. the Mineral Leasing Act is void | 
-entryman and without the hold-: ties, Be 7 “by. virtu e of 18 v. 8 C. ee 

E ing of. a hearing, if the entry- Cod 481 a, ee ee ae 

| : man demands aap 36 oe : - An oil and ‘gas lease a a 
os Classification ~- F to a Member of Congress un- 

Lands which are. of: sub-" : E der: the ‘Mineral Leasing Act’. ; 

- marginal. agricultural | value -—»'|_—sis not within the scope of the — 

and. adaptable only for the statutory exemption from the — 

.. growing of pasture grasses and — - provisions of 18 U. 8. C. see. | 
which are valuable for timber — 481, granted by Congress with — 

: production or development can-" respect to “the purchase orsale ° 
not be classified as suitable for -. of * * * property” under cer-": 

| 204|. tain cireumstances..----~ | 


pe eee ST. 


GRAZING LEASES 


_ which the premises are leased_ - 
GRAZING PERMITS AND 


Generally 


A written lease agreement is _ 
terminated through surrender . 
by operation of law when, be- 
fore the expiration of the term 


of such a lease, the then owner 
of the leased premises and the 
lessee enter into and completely 


perform a new lease agreement » 


containing different provisions 
from those in the prior lease 
as to rent, the length of .the 
term, and the conditions under 


CENSES. 


‘Base Property (land) 
Ownership or Control 


LI- 


“Page HOMESTEADS ag 


452 


A transfer of a grazing li- a 


_cense or permit from base prop-.. 


erty which is not owned by the 


transfer applicant is not 
authorized without the written 
consent of the owner or owners 


and any encumbrancers of the 
property where the transfer 


applicant is not a lessee of the 


base property at the time when 
‘the application — for transfer is. 


- ~HOMESTEADS (ORDINARY) 


(See also Reclamation 
Homesteads, Soldiers’ 


Additional Home- 


steads.) 


| Generally 


ao 


452 | 


Where 2 years have elapsed — 


after the issuance of a receipt | 
upon 2 final homestead entry 
and no contest or protest was 


pending against the validity of . | 


the entry at the end of the | 


2-year period, the entryman is 
entitled to the issuance of a 
patent on the entry, even 


though after the 2-year period . 
-. has run, a mining claimant as- 


serts the existence of valid con- 


flicting. mining claims located. 





Con. 


‘Generally—Con, 


prior to the initiation of any _ 
rights to the land by the home- — 


stead entryman____._____ 
The Department cannot infer 


bad faith on the part of a home-. | 
stead entryman from the mere 
fact that he knew several build- 
ings belonging to a third party 
_ were on the land at the time © 
he applied for entry...______ _ 


. Applications 


An application for a home- 
stead entry which is not ac- 


- companied by the required fee 
and commission is ineffective 
until the necessary payments _ 
are made_______-.- peas eet : 
‘Where a homestead soplicait | 
whose application was rejected — 
because of a withdrawal of the 
land applied for lost an oppor- - 
_ tunity to submit a new appli- 
eation after restoration of the . 
land before a conflicting appli- 


ATT 
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cation for public sale was filed, | 


because his appeal from -the _ 
‘original rejection was mislaid | 


and.not acted upon for 5 years, 


equity requires cancellation of 
the uncompleted public sale so. 


as to afford the homestead ap- 
plicant an opportunity to file 


ia: New -appllertion: 2 24s. = 


7 Contests 


An uncorroborated, unsworn 


allegation. that valid mining © 


claims were located in 1917 on 


land upou which a homestead 


entry was allowed in 1940, and 


a3) 


158 


a field report confirming - the 


existence of the mining claims 
do not, 


without further pro- . 
— ceedings, amount toa pending 
“contest or protest within the - 
meaning of the proviso to sec- 
tion 7 of the act of. Marca By 


;: oO 


9 


74 
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_ HOMESTEADS (onpivany)— ae 


Con.» o 6: 
. qands Subject toe 


Page ;. -HOMESTEADS conprwaRy)— ‘ 


An application for. homestead ns 
entry. on land under with 
_ drawalis nugatory and cannot 
be given life: subsequent to its — 


date of filing, even by a restora- _ 
tion of the land. during pend- _ 
ency of an appeal | from. its. -. 
| ~ Fejection meee aie eee here Me 
‘The improvement. of bie : 


land without authority of law 


~. or under any claim of right or 
color of title does not constitute - 
an appropriation. of the land 


Biya 


_ that will take it out. of the —_ 


class of lands subject. to home- | 


stead 5 5 al ao ee 


' Mineral Reservation , « 

The act of July 17, 1914 (38 
Stat. 509, 30 U..S. ©. secs, 121, 
124), which authorizes the 
issuance of nonmineral pat- 
- ents with a reservation, inter 
alia, of oil and gas when the 
land ‘is withdrawn, classified, 
or known to be valuable for 
those minerals permits entry- 


men “at any time before final 
entry, purchase, or approval of — 


selection or location” to show 
_ that the lands are in fact non- 
mineral in character and there- 
upon to receive a patent with- 
out such a reservation__.._— 


Where land in an entry: has. 


| 459) 


~ been classified as valuable for . | 


oil and gas and the entry has 
impressed with a res-:. 


been 


-ervation of those minerals with . - of 
the entryman’s consent, the — 


has invested the Secr etary with 


te f Mineral - Leasing Act of. Feb- os ae 
ror ruary. 25,. 1920 . (41 Stat. 437, of ged 
80 U. S..C.. sec. 181,. ef seq.), 


certain discretionary authority, . 2, 
and with certain obligations ~~ 


- with respect to the lessee, the 


United ‘States and the State as 


- a beneficiary under the lease, 


i. INDEX- DIGEST 


~~ Con, 


Mineral Reservation—Con.’ : 


‘Page 


J which he is. powerless to: ‘sui- 7 a 
render to the entryman. absent mie 


a specific statute which, either 


~ in terms or by Clear implica- 
tion, so PeUUineNs22 22.” : 
| Where an interest has been 
mae 6 eated under authority of law . 


+459 


in possible mineral. deposits ae 
properly reserved in a home- 


_ stead entry which is adverse to. ; 

the claim of the entryman and: 7 

|. the land is thereafter classified — 
as nonmineral in character, 


patent may issue to the home- 


stead entryman only if the ad- 
verse interest is excepted from 


the -grant—___---~--------.-- 


: INDIAN LANDS 


. Generally 


~ Where the boundary of an In- 
dian reservation is stated to be 
the middle of the channel of.a _ 
river, the boundary shifts with . 
the middle of the channel____ 


Where land which was origi- 
nally within the boundaries of 


|~ an Indian reservation has been 


eroded away. by the current of 
a river which was the bound- 


| ary of the reservation, and, 
after being submerged, — has 


460 


Oat 


reappeared: as fast land: at- © 


tached to the opposite bank, 
‘the land is no longer within 
the reservation_—_------------ 


3 Allotments | _ 


Patents. | 


327 


‘The. statutes authort izing the — 
Secretary of the Interior to igs 
sue patents in fee to Indian . 


~ allottees or to the heirs of such : 
- allottees do not. permit him to: 
7 issue such patents unless the — 
allottee. or his heirs. have made 
an application for the. issuance | 
of such patents. a 
- ance of a patent in ‘fee abro- - 


As. the issu- 


INDEX- DIGEST 


INDIAN LANDS—Con. 
Allotments—Con. 

Patents—Con, | 
gates the tax exemption of the 
land covered by the patent, the 
requirement. of an application 
by the allottee or his heirs 
must be implied ieee SeehisS atts 


The issuance of patents in. 


fee to Indian allottees or their 
heirs does not result in extin- 
guishing Indian guardianship 
or trusteeship, since the restric- 
tions on the alienation of al- 
 lotted lands are in the nature 


of covenants running with the. 


land, and are not personal to 
the allottee.. As long as.a pat- 
ent-in-fee Indian. maintains his 
_ tribal relations, he is entitled 
to the same consideration and 
services as other members of 
Wis. trilleekes o-oo 

Under the statutes authoriz- 
ing the Secretary of the In- 


terior to issue patents in fee. 


to Indian allottees ‘or their 
heirs, he has a wide area of 
discretion, and the issuance of 
such patents may not be com- 
pelled by mandamus even if a 


showing of competency can. be: — 


made, for the Secretary may 


legitimately consider other fac- - 


tors than competency, such as 
the effect of the issuance of a 
patent in fee upon the consoli- 


dation of Indian lands________ | 


When an Indian to whom a 
trust patent has been issued 
under the General Allotment 


Act receives a patent in fee for : 


the whole of his’ allotment, he 
becomes subject to the laws, 


both civil and criminal, of the’ 


State of his residence, notwith- 
standing the fact that he may 


Saw IN DIAN LANDS—Con. 


298. 


298 | 


‘subsequently come into the pos- . 


session of other trust lands by 


inheritance or devise, or fur- . 
ther allotment of surplus lands, | 


projects serving 


298: 


Allotments—Con. 


_ Patents—Con. 


subject to the qualification, 


however, that he does not be- 


_ come amenable to State juris- 
diction with respect to those 
Matters which are reserved to | 


Federal jurisdiction by Heder al 
SLATIILES secs ce 

The death of an, Taian al- 
lottee does not in itself ter 
minate the trust to which the 


allotment is subject, and while 


the Secretary of the Interior 


may issue patents in fee to his 


heirs, he is not compelled to do 


so, and may not do so unless the’ 
comer heirs have applied 


a Ft he Ss 


| Irrigation 


Generally speaking, Tudina 


allotted and tribal lands may . 


not, under existing law, be in- 
cluded, with or without the 


consent of the Indians, in | 


State irrigation districts which 
would have the power to op- 
erate and maintain the Indian 
such lands, 
and to assess such lands for 


irrigation charges, under con-. 
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— 298. 


298. | 


tracts which would not permit 7 


the irrigation districts to resort 


to foreclosure proceedings in 
‘State courts to enforce the col- - 


lection of such charges 

Under 
1924, which authorized the con- 
struction of the Coolidge. Dam 
for the purpose, first, of pro- 


the act of. June 7, . 


177 


viding water for the irrigation — 


of the lands allotted to. the — 


the water impounded. by . the 


dam, without diminishing the - 
supply necessary for the Indian 


| Pima Indians, and, second, for . 
| the irrigation of such other. . 
| lands as in the opinion of the 
Secretary could be served with © 


480 : INDEX- DIGEST 


INDIAN LANDS—Con. 


. The. departmental construc- ae 


: tion of. the- legislation: and 


- agreements governing the San ah 


Carlos project has been acqui-. 


esced in by Congress and con- 


| firmed by Congress in the adop- .. | 
‘tion of. the act of March 7,1947, °° | 
authorizing the San Carlos Ir 


“nor be lacking i in : due process. 


| | Water: Rights. ss Bee, Be 
‘The: Jaw of Arizona gene 
lating the withdr awal of under- ~ 
ground water cannot be. applied tse 
to Indians on Indian. reserva-_ 


gia So 


Page INDIAN LANDS—Con. 
‘Irrigation—Con, fies Irrigation—Con. Ae | 
lands, the primary objective in : on rigation and Drainage District a 
. the formation of .the project | 7 to drill new irrigation wells as — 
.. wag imade the welfare of the. agent of. the. San. Carlos. proj- : 
Indians but the act did not nec-: Cac Sah se os 
’ essarily grant them a perpet-- | While: the provision of the 
- ual preference to the use of. the a Landowners’ Agreement Bove 
. stored waters, and once the — -- erning the use of. pumped - 
ase Secretary of the Interior. had .. ; water and irrigation wells in or 
included in the San Carlos In- upon Indian lands differs in its 
| dian irrigation project. equal ~~ ; language from the correspond-.. 
on amounts: of Indian and non- — q. ing provision of the Land- . 
es Indian. lands, all lands obtained | ~ owners’ Agreement governing. 
- an equal right to the use ot the rit i, SES non-Indian - lands, the differ- - a. 
~ stored .waters 2. --3.----2-_- 812] ences in language are explained | 
Moreover, the act of. March 7, _.°. |. by. the varying circumstances. 
192 8, which authorized the Sec- —‘{|_-- affecting Indian and non-Indian 
_~ vetary of the Interior to merge. lands, and. the language was. 
ae the Florence-Casa Grande proj- — not intended to confer greater 3 
-.. eet with the San Carlos proj- - rights on. Indians than non--  ~ 
ect, broadened the Secretary’s — - Indians, so far as the drilling: 
power over both. projects, . and, . — and. operation of | irrigation | 
_ ineffect, therefore, modified the |. wells are concerned. Hence,. _ 
1924 [arene Paces eee B12] the. Pima-Maricopa Indians Of 2 
. In any event, the provision - the Gila River Indian Reser- »~ 
of the act of June 7, 1924, is «|. vation may not drill and oper- ‘ 
limited to the waters stored by |. ate irrigation wells on Jandsof =. 
‘the Coolidge Dam, and, hence, © { the reservation which are in- 
_. has no bearing on the rights i cluded. in the San : Carlos ee 
-. the Pima-Maricopa Indians in eee project—.24.-—- 22 ia B12 
the pumped water: of the ae Timber. = e © its, 
project Haga ieee eT cae Lee 2 oe te Congress, in the exercise of ae 
_ Under the terms of the Land- o its constitutional power to reg- 
4 owners’ Agreement, the Repay- | wate commerce with the Indian 7 
_ ment Contract and the Gila De-- od. tribes, may ‘transfer the na” 
 eree governing the. operation: of se ministration of In dian timber: . 
= the San Carlos _ project, ane |) sale contracts from the Secre-. ay, a 
: pumped waters. of the project. 3 tary. ‘ f the Tnterior ae the an. ne . 
Ps oe reserved as a common ee > | retary of Agriculture, and:such os 
es ‘wilter supply for ea equal mT : - atransfer would not.i impair the 8 - co. 
) benefit of Indian, as well as =f | a 
_—— cS eee : obligation of such. contracts, 
. non- -Indian, landowners____-__ BAZ] 


tions in the State in the ab-.- 


sence “of, Congressional — legis- 


~ Councils as 


-INDEX-DIGEST © 


Water Rights—Con. 


— lation specifically making such 


_ law applicable pee ces Re ae 


209] 


-It follows as’ a) necessary : 
corollary from. this [above] — 


proposition that the law of Ari- 
gona regulating the withdrawal. 
of underground water cannot 
be made applicable to Indians’ 


_on Indian reservations in the ~~ 


_ State by agreement of the De- — 


partment;’ Bureau of Indian 
Affairs, 
ine : 
parties____ Beets es oe 


Under the act of J une 7, 


| - 1924, which. authorized the con- 
struction :of the Coolidge Dam 


for the purpose, first, of pro- | ae 
viding water for the irrigation - 
of the lands allotted to the © 


Pima Indians, and, second, for 


the irrigation of. such other, © 
- lands as-in.the opinion of the. 


‘Secretary could be served with 
the:.water impounded by the 


and. Indian Tribal = 
) eee ue cl 
209} | 
| of the San Carlos project,.the .- 


dam, without: diminishing: the . _ 


supply necessary for the In- = 
dian lands, the primary objec- — 


tive in the formation. of the 


project was made the welfare _ 


_ of the Indians but the act did 


not necessarily grant: them a 


perpetual preference to.theuse 


of the stored waters, and’ once 
the Secretary of the Interior. 


had included in the San Carlos .~ 


Indian irrigation project equal 
‘amounts of Indian and non-In- 


dian lands, all lands. obtained — 


an equal right to the use of the ~ 
stored -waters_0- 2 


312 


Behe the act of March. :::. 


, 1928, which authorized the 
oo Of. the Interior. -to 
mér ge the 


‘Florence-Casa. 7 : 
Grande project with the San — 
Carlos project, broadened the. 


Secretary’s power over both... . 


3301 85—55 +34 


— owners’ 


Water Rights—Con:° 


projects, and, in effect, there-_ 
fore, modified the 1924 act-__ 


In any. event, the-provision 


of the act of June 7, 1924, ‘is - 
limited to the: waters stored: by © 


the Coolidge Dam, and, hence; 


has no bearing on the rights of © 
the Pima-Maricopa Indians in 
..the pres water of the proj- 


‘Under the terms of the Land- 
Agreement, the Re- °° 


“Page| INDIAN LANDS—Con, 2) ~ Page 


812 | 


payment.Contract.and the Gila 
Decree governing the operation |‘ 


pumped: waters. of the project 


are reserved: as a common’ =: 


project .water supply: for - the — 
. equal benefit of Indian,as well 
as non-Indian," Jandowners__- 
- The departmental. construc- 

tion of the legislation and © 
_ agreements governing the San 
Carlos project.-has been -ac- 
quiesced in by. Congress and — 
confirmed by. Congress’ in the © 


: 312 


adoption of the act of March 7, °- 


1947, authorizing the San Car- 


-los Irrigation and Drainage « - 
District to drill new irrigation —_ 
wells as agent of the San°Car- oo 


Jos Prolech a2 ees B12 - 


While the provision of the ~~ 


Landowners’ Agreement gov- 


 erning the use of pumped water, - - 


and. ir vigation wells in or upon 
Indian lands differs in its lan- 


guage from the corresponding a 
provision | of the Landowners’ 
- Agreement governing non-In- . 


dian lands, the differences in — 
language, are explained : ‘by the. 


varying circumstances _affect-— 


ing Indian and. non-Indian | ‘ 


lands, and the. language Was. 


not intended to confer greater _ ae 
rights on Indians than non- - 
Indians, so far as the drilling . 


IN DIAN LAN DS—Con. 


and perform ~ 


Water Rights—Continued_ 
and operation *. of . 


irrigation. 
ie wells ¢ are. concernedai 


312] ~ 
The Pima-Maricopa. Indians.: — | 


_ of the Gila-River Indian Reser-. _. 
vation may not. drill. and. oper- 9...) 


- ate irrigation | wells on lands © .:: 


of the . Teservation - which» are.” 


D. INDIAN TRIBES” 


7 "Generally. 


In. granting a: haben to an: 
‘Indian: tribe under ‘section 17 of 8. -- 
the Indian Reorganization ‘Acty): bo ° 


- included - in..the San Carlos se 


PLOjeCt a nese 812 | 


the . Secretary . of ‘the Interior. °: 


, may grant to the tribe the free- | 


dom to make contr acts ‘without: roy : . 


: . ; complying : with. the ‘pequire-:) . 
<ments...preseribed. in’ section — 
2108 of. the Revised. Statutes... a 
Where the Secretary. ‘of the ree 
Interior, in’ granting a charter 
to an. Indian tribe,. gave’ the: ee | 
tribe: broad -authority to make ers 
: contracts - cand: hs 
. agreements” subject. only'to the». 
limitations that tribal lands: °° 


~~ could not be sold‘or mortgaged hl 
or-leased for a period: exceeding >. 
_ 10 years. and-that any. eontract =. 


| i involving — the ‘payment of 


_ Money: in excess of $5,000 in : 
any fiscal year shouldbe sub-..: |,” 
~~ ject to the approval of the. Sec-. 
es retary, it was clearly the intent 7 
“of. the Secretary to. authorize Se 
the tribe to make ‘contracts 
without’ regard ‘to ‘the require- 7 
_. ments ‘prescribed © in section 
2103 ‘of the Revised Statutes__ 


The inclusion: by’ the: Secre-” a ; 
Fie al Constitutions: 


| tary ‘in a tribal charter’ ofa 


_ qualifying phrase; 'stating that 


the powers of the tribe under © | 
_. the charter ‘shall ‘be exercised» 
' “subject” to “any” 


restrictions ra 


contained: in’ ‘the: «Laws 0 geet 
the United States, vs: ‘does not 


me statutory. 





IN DEX-DIGE ST 


ae. * 


"Genetally—con. = rer: a ~ = i.e 


os | impose. upon the tribe the’ neces! ae ie, le 


sity of. complying with all. ithe: +:: . 
preexisting - ‘statutory restric-... 


: tions relating generally to: the ees 
activities. of Indian tribes, but, sae?” 


instead, refers: only to those 3 


legally. free. the tribe_-2 ne: 


‘The: adoption. by an Indian’: — 
| tribe’: of a constitution under: 
| section 16 of the Indian Reor-.\.”. 
| ganization Act does not:relieve ©... 
ia 1, the tribe. of the necessity. oft 
ie ‘complying. with section 2103 of: :- 
the Revised ‘Statutes: in: make ior. 
| inga contract: with a person to: :.: 
a manage. a tribal ene enters, | fe: 


7 Section 3 ‘of: the Oklaboina* 7 
Indian Welfare. Act. incorpo-:: mae. 
rates: ‘by. reference the provic oe. 7g 


| restrictions. from. 
which. the: Secretary » eannot. 


sions of the Indian Reorganiza= *: na 


I. ‘ Attorneys — 


tion Aet pr escribing: what pow: gee 
ers ean be conferred: upon:an ©: 
fe organized. Indian a tribew A221! me 


The provision in ‘section 16 6 f Pry 


authority to. appr ove ‘for organ: 


the Indian Reorganization Act. ie ‘ 
; respecting the exercise by the ” os | 
| Secretary of the Interior. of the ny 


| - ized ‘Indian ‘tribes “the choice °° 


of counsel and’ fixing of: fees” a 


- is mandatory ;-and it would not 
- be: permissible -to: insert. “an ©: .: 

inconsistent provision:.in the -. — 
- charter of an: Indian: tribe or-: ae 
- ganized under the Indian. Reor-..0. 
ganization . Act. Or. the :Okla-. 
_. homa Indian Welfare Acteoa-. ‘ 


Le is no ) regtenient in” - 


Act. “that any 'preseribed. pac : 


ie centage ‘of the eligible voters in : oe 


au Indian: tribe must’ partici: oe 


: Ba in an ‘election to’ alot a - 


“INDEX Didast 


INDIAN TRIBES—Con. 


Constitutions—Con. ae 


. constitution and bylaws, or. to 
adopt amendments to a consti- 
tution or bylaws. ooh euien Pas 
As the Secretary of the In- | 
terior has not issued. any: rules ~ 
or régulations concerning the Biste 


amendment — of constitutions © 


and bylaws adopted by Indian ~ 
_,, tribes pursuant to the ° ‘Okla: ie 
~ homa, Indian Welfare ‘Act, it ~ 


is proper to look: to the: eon. 


stitution of the Caddo Indian “< « 


‘Tribe to determine what pro- 


cedures must be areca ena : - 
adoption of amendments to the’ - 
| constitution and d bylaws of that~ 


Generally 


AD Bxaniiner of iiieriiance & 


can consider and allow. a siete! 


against .a restricted :Indian’s. » 
estate only upon notice anes 
interested parties and: aftord-:.’ a 


ing: them: an. ORPOEVORT for” 


& Ne@arin eo. os ae 
Where .an Examiner of. In- a 
after determining | ::: 
the heirs of a deceased Indian .- 
and entering an order.for the .: 
estate. 
among the heirs, subsequently :..: 
. modified his previous order to--- 
the prejudice of the :heirs-by al- | 
lowing a newly submitted'claim:  -: 
against the estate, without hav-. ~- 
ing given-them any prior‘notice, —:; 
and the heirs. thereafter: per- °:::; 
mitted: the 60-day period for the ; ~:; 
filing: of a petition for rehear-:,:': 
_ ing ‘to expire: without having ‘- 
taken such action; it may be 


| heritance, 


distribution of the 


appropriate to waive’ the 60-' 


> ‘day: limitation on ‘the tithe for 
the filing of.a- Pein for: ‘T@s- 5° 


hearing .. NES aR Ay SY Op CORES Fe 
Under. the: act. Ot. ayeen 5. 


1910,.as amended, eae  , 


* Page | | INDIANS—Con. . 


. or -restricted - 


aw teemreye os te rasp * geneween ar 
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Generally—Con. es 


- the determination of heirs and a 


the approval of: wills of de- °~ 
ceased Indians. who. have. ‘left: 
trust or restricted estates, the. 
Secretary. : ‘of: the: Interior: has -- 


implied authority to allow’ ‘all 


just - claims: eee Such ° ‘es- 


Having - ‘pen: vecoeigea” by 
the. Congress, the’ ‘departmental 
practice’ of allowing‘ claims ©. . 
against trust or restricted In- 
dian: ‘estatés “has in ‘effect :re-" 
ceived - the ‘approval: hag that : 
body ~222--~+ 
The Secretary of the Interior? 
may,” in:his discretion, deter- 2: 
mine what incomé from. trust”: 
Indian. estates :: 
shalt be applied:in payment Ob; 
claims -against: the ‘estates, ‘and? . 
‘a regulation which permits such. 
claims to. be paid.. from, any... 
income which: may. acerue from. 
the. decedent’s ‘trust | or’ res 
stricted — pr operty” after his in 


sa'e f We 


death’ is (hs RN ance OT 


A will devising, in ‘trust for 
charitable _ purposes, the | re- 
stricted estate of an- ‘Indian : 
testator to a ‘tribe’ ‘organized — 
under ‘the ‘Indian ‘Reorgani- 


zation Act, is valid. Mere in- — 
' conveniences ‘of administration TS 


of a trust to an Indian tribe _ 
to “provide Scholarships — for’ 
tribal members; ‘do not defeat _ 


the’ ‘purposes of an: ‘otherwise _ 


valid: ‘testamentary trust. . | : 
The findings of an Hxaminer. i, 

of Inheritance with, respect to. 

the testamentary capacity of an % 

‘Indian testator, will not be set. 

aside when they are supported _ ors 

by the weight’ of” “all the. evi- ae 


dence adduced in a proper and ? 
_ adequate: probate proceeding. | 

_ Acontention of prejudice and." : 
bias: directed agaitist an. Hx": 


“es 


~ “Generally—Con, : 


 aminer of. ‘Inheritance. ‘canner : 
_.» be sustained when’ no. ‘Specific . 
acts of prejudice or bias are | 
cited, and none‘ ds: ‘diséernible an re 

. in a record to the accuracy or 

' adequacy of. which no objection. ag 


a “The: ‘lon: standing ‘depart:) 
_ -— mental practice: of awarding 
. dower: rights: to the. widows, |} . 
and estates-by the courtesy to... | 
. the widowers, of Indian spouses nie 
_ who: died: while owning. re- 
hg stricted Indian allotments. on: 
Te the theory that such rights and: ... 
estates. are. implied incidents’. 
of estates‘of inheritanice:should:*; || 
also be: followed ‘to. the same. - i}. 
_°. extent as elsewhere in Mon- — . ,| 
tana, whose law.on.these sub-.. 
jects. cannot be regarded” as. 
“peculiar. gic ete a . B07 


7 Civil J urisdiction 


he becomes subject to thelaws, | 
both civil and criminal, of the 

~ State of his residence, notwith-. | _ 
- standing the fact that he may. 

subsequiently.come into the.pos- 

_session*of ‘other! ‘trust ‘lands: DY 

_ inheritance, or devise,,or fur- . {| 

’ ther allotment of surplus lands, . || 

subject to the. qualification, : 

- however, that. he does: not be- | 7 

-"* eome amenable to State juris- 

-  dietion. with tespect to those — 

"matters which ‘aré reserved to — 

‘Federal’ jurisdiction. by Fed- | 

e eral lettin vane 


IRRIGATION cLaIMs ~ 


| Generally. eae 


Damage: caused py the’ ‘oe ere 
Feeation or maintenance : Of. a... 
_ Broject constructed by: the... 
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Page IRRIGATION CLAIMS—Con, Be | 


Generally—Con.. 


Page 


oh Bureau ot Reclamation, utc op- - 
|}. erated or ‘maintained at the 0°. 
|: time of the damage by anven- 

‘|°” tity other than the Bureau,of == 
| . Reclamation, is outside. the 
‘| seopé of the provision. in the 

)} annual ‘appropriation act pro- as 
|. viding for the payment of dam- _ 
.| . ages resulting from “activities 
‘| of the Bureau of Reclamation” _ 


The funds now. appropriated Pee a 


ils EOL’ the activities of the Bureaus; | 
of Reclamation should. not be. = 
charged . with damages result- na 
ing from a failure by other en-. . _ 
tities to. execute. a. plan of. con-, f 

2 struction: that the Bureau was: | 

| precluded from completing. in. z 


due COUTSC 2s =. Ja Bs Re oe 


Damages for. the extraor- on 


, dinary use of a public high- 
| Way ‘bridge .. by ‘Government. : 
personnel in the course of con- 


oo il gtrueting thé var ds 
When. an Indian %: whom: a Pure Structing the various units of. 


trust patent ‘has been ‘issued — eer] 
under the General Allotment 
' Act receives a patent. in fee | 


"for the whole of his allotment, |) priation Act, 1954, for the pay- 


| the Kendrick — project,” Wyo- : 
'|. .mning, aré: compensable from 
| -tunde ‘Gage available th yhoo 6 
‘| Interior Department. Appro-" 


ment of claims for. damage tO 


- property. arising out of activi: 
- ties of the Bureau-of Reclama- 

7}. tion. The meéasure Of: damages — 
‘|. for injury to a: public highway - 
bridge ‘ordinarily: isthe cost «© 
_ of repairing. the injured. bridge. = to an 
- However, where thée-bridge is. 
out-of date and has become a - 
ie safety : hazard because : of the ie: 
extraordinary use which-causes 
||. the-damage, the. estimated cost. 
|| of -repaits. may be applied © 
|| against. .the~cost’of' a:nmew 9° °°” 
i]. bridge * ‘designed. to: meet: Press 
i}. -ent-day: trafiie segttesticnlae jp 284.0" 
ie Flooding: and ‘Overfiow™~ : : 


Notwithstanding aD agtee oe 


2 ok 


. “ment! “in: 4: lanid-purchase con- Sao. 
1 tract. to: accept .the purchase” 


_ filling ofa 


INDEX-DIGEST 


“IRRIGATION CLAIMS—Con. | 


7 Flooding and Overflow—Con. 


‘price ‘as full payment for ‘all ee 


damages for entry ‘upon the z 


‘ property and the construction, 


_ operation, and maintenance of 


reclamation works thereon, a 


_ vendor may be awarded dam- 
ages under the provisions. of 


the annual Interior Depart- 


ment appropriation. act when | 


the contract. gives the vendor | 


the right of possession until a 
certain date, Subject to certain 
limitations, and before - that 


date. the Bureau of Reclama- © 


tion, inconsistently with such 


right of possession, overflows - 


the land and destroys. the crops , 
‘growing POM Wise wGen ses ‘, 


109 | 


The flooding of land by. the sae 


a reservoir is-neither 7 


surveying or the construction 


of irrigation works within the 


meaning of a land-purchase: «— 


contract permitting a vendor to 


retain possession. of the land , Fae 
for a limited period after the © 


execution of the contract but — 


barring any claim for damages 
from an entry during that time 


by officers and agents of the 


United. States “to survey for 
and . construct 
works ee and | other struc- 


tures and appliances” ‘incident. 
_to said reclamation works" % 


| MINERAL LAN DS 


Leases | 


| reclamation . 


The pepaladions of the ‘De- : 


partment of the Interior gov- 


erning applications for ura- — 


- nium ‘leasés on ‘acquired land eet 
- of the United States do not: T@s-6. 


quire any particular method of ~ 
land description_______. eae eae . 


444 | 
| is withdrawn, 


Where an application for an ue 


acquiréed-land_ uranium lease 


on unsurveyed Jand describes : 


: sequent. applicant’ who | 
scribed a eonflicting area by 7 
-metes and bounds.—.------~-— 4 


ne *~ man ‘absent a “specific statute a 
} which, either in terms or by | | 


‘clear implication, so eat ese 


3 ‘Page ‘MINERAL LANDS—Con. 


Leases—Con.: 


the land by ieee the 
public-land survey, the applica- 7 
tion is not ineffective because a 


of inadequate land descrip- 


_ tion, where the northwest and 
' southwest corners. of a sur- 
-- veyed section of publie land 
' less than a mile and-a half: 


to the east were monunented 
in the field only 25 years pre- 
viously ; 


and a lease issued | 
‘pursuant to such an applica- | 
tion will not bé canceled in 


order to issue a lease to a sub- © 


Mineral Reservation . 


_ ‘Where land in: an ‘entry has 
- been: classified. as valuable for 


de- 


oil and:gas and the entry has 


been impressed with a reserva- 
_ tion of those minerals with the. 
-entryman’s consent, the Min- 
‘ eral Leasing Act of February | 


25, 1920 (41 Stat. 437, 30 


U. 8: Ce sec. 181, ef seq:) has 


invested the ‘Secretary with — 
certain discretionary author-. _ 


less: to. surrender to the. entry- 


7 Nonmineral Entries “ 
. The act of July 17, 1914.(38. | 
"Stat. 509, 30 U. S. C, secs. 121, 


124), which authorizes the is- 


with a reservation, inter alia, 


ity, and with certain obliga- 
tions with respect to the les- — 
see, the United States. and the — 
State as a beneficiary under. 
the lease, which he is power- 


459 


suance of nonmineral: patents - ~ 


of oil and gas when the nse i | 


classified, 


known to be valuable for ‘tne . | 


minerals permits entrymen “at 


INDEX-DIGE ST 


Page MINING CLATMS—C on.. 


‘MINERAL LANDS—Con,- sibs 42 


tion or location” to show, that |. 
the lands. are in. fact; ‘non-min- .. ee 
eral in. character. and .there- .. 
upon to receive:a.patent -with- 


out such: a. reservation... 459 


MINERAL LEASING ACT 
| Applicability — — 


abd . Nonmineral ‘Entries—Con,. m a : . | 
| any. time. before. final eo 
purchase, Or, approval of: Selec: ‘anil 


By: vir ‘tue of. administr es : 7: . 


interpretation, - accepted 
confirmed. ; by - Congress, 


and. 4 pis 
. Mineral. Leasing: Act of 1920 is 


_ inapplicable to oil and gas i: (eee 


| posits; underlying 


railroad Peat 
iirights-of-way acquired.pursu-..  -,; 


ant to the act of March. Bi amee 


Lands Subject to. 


98 


Lands to: whieh the United. ae 
States holds.only the bare legal ©. ' 
title are not subject to-leasing :.-.. 
under: : the. Mineral:;Leasing:::.. - 


7 Act ascii tenia pith 


j 


ACQUIRED. LANDS . 


| | Genetally 


The’ Mineral “Leasing Act” | i 
- for Acquired Lands ‘and regu: 


MINERAL. “LEASING | ACT a, a 


lations of the Department. of | = 
the Interior: issued in. its: im. 
plementation are not. applica- ae 


ble to the leasing of uranium on. 


acquired. jands of the United’ a! 


_ MINING. CLAIMS . 


ne Generally" tis 

_ The rule of the Department ee aie 

that no application will be re: te ee 

~ ceived: and’ no ‘rights’ “will be ae 

“recognized as initiated by the | _Determitiation of Validity. 
tender of, an. application for a7 

~ tract of. ‘and embraced in’ ane. 


| a entry ¢ of record until such entry sons | 


gs GAG naa ; . 444 
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. Generally—Con... . — ee | 

"has been. canceled and. the ¢ can- Boac 

_ eellation noted on the. records, 
of the. local land office is not... 

- applicable to the initiation of 
rights under the. mining. laws... aan es 

_ on lands ae to. such laws_.- 


Contests: : 


"161 


— This: pepactiicns may enter: ae 


: tain a eee filed ‘by the ples : ie 


- thereafter institute ‘adversary aor 
proceedings: against’ the valid- "(| 
ity of mining - ‘claims at’: any” | 


time” prior. to the: ‘issuance - of eer gS 


patents’ covering ‘such claims=_ : 


An’ uticorroborated, “unsworn i 
_ allegition ‘that“-valid ° ‘mining 
~ claims were located in 1917 on ~ 


land ‘upon which -a homestead: ’ 
entry: was allowed in 1940, and’ 


afield: report confirming ‘the™-. : 


existence of the: mining claims’: . 
do not,::without further pro-.:..: 


ceedings;.amount to a. pending ©... 
contest .or.. protest within the... 


meaning of..the proviso. to.sec-: . 


tion a: of. the. aet of March. Sy . 


FATT Te en atin ian mg ecesp nn me om mae 
EP rae el ON LHS tgkettenag st. we Gee eG eles ee ate a ee hae Se eee 


374. 


Where 2 years. have elapsed ies 


after the. issuance of a receipt yas 


upon ‘a final homestead entry 


and no. contest or ‘protest was 


pending against the validity of «°° 


the entry at the end of the / 
2-year period, -the entryman ‘is’: 


patent on the. entry,. - 


bee homestead : uacnees 


ft ies 


entitled ‘to: the “issuance: of a.’ 

| OVEN 
though after the 2-year ‘period - 

has run, a mining claimant**” 

_ asserts. the ‘existence of valid ’ 

- eonflicting: mining claims.:lo~:.::) 

| cated:prior to the initiation of + _ 

| “any tights:to the land*by-the; i: 0 9 

: BTA. 


hat we 


A inlining” claimant who nag “ 


eee pia 


ee tests against an application. for ee 


arpa. 260 


: an oil. and gas lease 0 on n the Tanta a es eee 
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MINING CLAIMS—Con. 


a Determination of Validity—Con. 

- covered by the claim has the: |: 
burden of showing, as a mini: *: 
mum, that.a valid location had ° 


been made on the. area. of. the 
claim. prior to the time-when 


. the application for an oil and 


_ gas lease was filed-_2-_-_-_-- 

Where land on which parts. 
of several mining claims. are 
located was not open to’ such 


location until 3 days after.-the.....>: 


locations were made, the min- 


ing locations on such land are 
invalid. But where the landin _ 
Idaho. has been open to min- | 


_.ing location for more than 15 


“~ years” ‘Since the attempted: lo- 
cations were made, and the 


claimants assert that they have 


_ been in continuous possession 
-. of and working the claims dur- 

ing ‘that. time, the. claimants | 7 
should be given an opportunity ee, 
to show ‘whether a discovery _. 
has been made after the date’ 
when the land ‘became subject 


-to mining location so that it 


may be determined whether ~ ‘ 
the: claims: may have been vali- 


dated~ under section 2832 of 


~-the Revised Statutes_________ 


When an applicant for a min- . ae 
eral patent, after proper notice | 


and full opportunity to be. 


=. heard, withdraws from a hear- - | 


ing held to determine the valid- 
ity © of. its. claims without 
putting in its evidence, it is 


proper for the manager. to pro-. 
ceed with the hearing and to _ 


| base his decision on the evi- 


dence submitted against the °*~- 


elaims. 


* ee ans ee Se ree ee ee ge ee ee cee 


When an applicant fora min-: ' 


eral patent. charges that it sub- 


- mitted: evidence ‘at a hearing ©»: 
- which does not: appear in the :'- 


transcript of the hearing and 


_ when the manager.admits that 


“Page ‘MINING CLAIMS—Con, 
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page 


Determination of Validity—Con. ee: 


a complete transcript at the. 
hearing was not obtained be-- 
-eause of the conduct of the 
_ applicant’s counsel, this De-. 
partment’ will not undertake | 


to render a final’ opinion on a © 


record admittedly incomplete_ 
When the evidence which the 


in the ~ transcript . 


largely. of the reports of an: 


assay and where it.is admitted 


Appellant claims is not included 
eonsists - 


that-the transcript of the hear-: 
ing is not complete in that re- =... 
Spect, then in.order to prevent: ~ ° 


the very substantial delay nec- 


essarily occasioned by a re- 


mand of. the proceedings, ‘ap-- 


pellants. are permitted under ae 
Supérvision of employees of — : 
this Department, to take new ' - 


samples and submit new assay 


reports for’ the record in place 


! “Of those alleged -to have -been ~' 7 


omitted from the original” : 
6281 


TEA DSCPI Di 


It appearing from all the evi- : 
dence ‘including new assay 


reports of samples taken joint-: 


ly by the appellants and the -: 
Bureau of Mines that a suffi-  ~- 


cient: mineralization of appel- 


lants’ claims is established to — 
justify: 4 prudent man in the’ 
further development of the - 
property and the other require- | 


ments of the statute having’ — 
|. been. complied with, patent to © 
|- the appellants should issue___ 


Discovery 


A valid location of 2 a mining . 
claim can be made only if a ~ 


281 


valuable mineral deposit has 


| been’ discovered within the _ 
| limits of the claim_________- | 
Discovery of valuable min- | 
eral. deposit. within limits of 
claim is essential to a valid lo- _ 
‘Where ‘minerals have 


cation. 


43 


MINING CLATMS—Con, . 25 3 


Ye, Discovery—Con. * ee nee : 


: INDEX-DIGEST 


; Rage MEININ cm CLAIMS—Con. 
Lands Subject toCon.:. oe Mat 


; been found and. the. evidence orcs 
of such a character. that a per-. fant 


“oe son. of ordinary prudence would =. -: | 
be justified in the. further ex- 


“penditure : of his. labor..and . 
E means, with. a: reasonable. pros- Pe eS, 
pect of. success, ‘in developing. Sake 


oa valuable. mine, the require--” : 
ments of the statute are met. 


To.constitute the basis of a 


location, a discovery need not — ans . Location — 


‘then yield a profit: or: be a pay- 


-. ing mine provided it has apres- 
aa ent. or prostate ¢ commercial ie a 


a Lands Subject to 


Valid rights. cannot. ba a | 


| ips quired. under the mining laws i 
- In an area of public land after - 


_ the filing and during, the pend- — : 


7 . ency | of a proper. application, . 
: ~~ for a ‘noncompetitive. oil and... 
oa lease on such land___---_ 


es "When an oil and gas pros-. 
. peeling permit, issued. under 
-”-seetion-13 of’ the. Mineral Leas- — 
ing Act, expired by. operation — at 
of law; the land embraced in) | 
_.. that permit again became sub- 
ject. to location under. the min- .~— 


- ing laws, and remained'so until: 
the filing: ofan allowable appli-- 
cation’ for a permit. or lease 
under the act or-until the land. 
| “was. known to: be valuable for 


any of the minerals covered by: a8 Pas 
that. CUS ae ay 


A material. site permit which aoe 


was regularly issued under the... ue ce : ; 


Federal Highway Act to the. — 
; Oregon State Highway. Com- 7 
‘mission. precludes | the subse-.. a 


: quent, location of a. placer min- _. 
ing claim on the. same land-_.. ee 


255 


Lands covered. by <a. first: . 


Ae, torn reclamation. withdrawal he : : a 
> are not: open. to mining Joca-:.. | 
ae ‘tions where e they, pike not been: bt 


289 


opened to. mineral entry by the... 

| Secretary of. the Interior--—~.< 2 
iricluded - within’ a . ce | 
: power-site reserve: are not open ~~~. an 
~ to mining: - 
_ they: have been restored to'en- » 
Oty. under the mining laws by + 
’ the Secretary of the Interior in. 
accordance with section 24.0f. . _ 

260° 


Lands © 


‘locations © 


the. Federal Power ACh 22 


Page, : | 


cunless: | 


A valid location of a uae . 


claim can be made only ifa 
“valuable mineral deposit. has. 
been discovered within the 
; limits of the plats 


161 


"Where land on which parts , ae 


located was not open to. such 


locations were made, the min- 


‘of. several . mining claims are cee, 


location until 3 days after: the. a ae 


ing locations. on such. land are 


invalid. But where the land in oe ja ae 
‘Idaho has been open to mining = 

_ location ., for more than 15 | 
_ years Since the attempted. lo-. 


cations were made, and the 


claimants __ assert ‘that | they a 


have ‘been in continuous. pos- 


session of- ‘and. working. the 
~@laims. during that. time, the | 
; claimatits- should be. given’ an 77. 
opportunity to show ‘whether a ee 
- discovery has been made after 
the date when the land became _ 
Subject. to whining ‘location - SO - 


ne , that’ it “may ‘be’ determined 


whether the claims may have | 


- 


been validated. under ‘section, “| 
2332 of the Revised Statutes | 


“Patent. Ba Se ae 
Se A mining locator of qainerar 
a. aa embraced .in ‘a subsisting » 
uncompleted. homestead entry,'--— 
subsequently ‘patented pursu- 


‘260 


a 


ant to, the act of July-17, 1914,.0:.° a 
who. has. acquired the title. Ofeen 


| the surface entryman may exe; 
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Patent—Con. 


cute a deed of: ‘reconveyance ae 


and, “upon cancellation. of the 
. ‘surface | ‘patent, receive a min- - 
eral. De A eee 


OIL AND Gas LEASES 
Generally | | 


106 | 


An, ‘oil. Pail gas. re is ao. 
. “contract or agreement” within - He 


_ the meaning of those terms as 


as used in 18 U.S. C. see. 431_. 


An. oil and gas lease issued ae 


to a Member of Congress un-. 
der. the Mineral Leasing Act is. - 
void. by virtue of 18 -U. S. i ee, 
ote epee ~ 16 
An oil and gas Jeage. ‘issued - 


to a Member of Congress under 
the Mineral Leasing Act is not 
within the scope of the statu- 
tory exemption from the provi- 


sions of 18 U. S.. C. sec. 481, . 


granted. by Congress with re- 


_ spect to “the purchase or sale _ 
. Of *'% property”. under cer- 
- tain circumstances tert ee ee 


It was appropriate for. the 


manager of a land and sur- | 
vey office, in transmitting oil 
and gas lease forms for execu-_ 
tion’ by a person whose ap-' 


plication for a noncompetitive 


oil and gas lease had been. ap- 
proved, to fix a time limit.of 

30 days for action -by the appli- © 
cant, and to reject the applica- . 
_applicant’s - 
failure to comply with this re- 


tion -upon — the 


quirement______..--.------ 
As the action of the manager 


of a land and-survey office in 
fixing a time limit for the exe- 
cution of lease forms by the. 


16| 


58 


successful applicant for a non- | 


7 competitive oil and gas ‘lease — 


was not required by any statu- 


tory provision or ‘departmental te 


regulation, the .manager’s ‘re- 


a “quirement could be waived by 


Generally—Con. 
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Page 


the head of the Peseeuncet oye 


(or his delegate), but. such a : 
waiver would be justified only 
upon the basis of a showing | 
that. compelling equitable fac- . 


tors warrant such action___-- 
In a case where lease forms, 


together with a notice that they _ 
should be executed within 30 
days, were accepted:from the — 
Postal service at an applicant's 


address by the applicant’s 


mother as his agent, the fact’ _ 
that she failed to call' the docu- - 


ments to the applicant’s atten- 
tion during the period of time 
preseribed for action by him 


would not warrant the waiver. 


of the time limit and the rein- 


“Statement of the. application 


after it had been rejected be- 
cause of the failure of the ap- 
plicant te act within the ‘pre- 


scribed ' time ‘Vimy = 


58 


58 


An oil and: gas lease. issued -- 


under the Mineral Leasing Act 
does not include the oil and gas © 


deposits underlying a. railroad 
right-of-way which crosses. the 


leased tract, even though the © 
lease’ does: not expressly ex-.— 


cept Such MEDOstis from its 


coverage —-2----e | 


The act of: May 21, 19380, 


‘*. provides the exclusive author- 
ity for. the leasing of oil and - 
gas deposits underlying rail-— 


road rights-of-way acquired _ 


pursuant:to the act of March ait 


The fact. that an oil and gas 
lease on land. contiguous to a 


94 


railroad right-of-way was is---. : 
‘sued: ata time when the depart- 
mental regulations under the . 
act of. May 21, 1930, provided | 
that leases would be ‘issued on 
oil and gas: deposits in rights-- 
of-way. only if. drainage was. — 
- present or threatened without —— 


. 0T%,.AND_ GAS. LEASES--Con,. 


Generally—C on. 


Page| OL: AND GAS ‘LEASES 


any obligation upon the are of jane 
the drainer. to pay the, Gove we. 
ernment a royalty | of -at. east. : 
12% bercent : on: ithe: drainage... ie 


--such, lease, Or. . of a ‘preference---, / 
right lease based upon. it, a.con-.. 


: tractual right. to- demand. con-. 


tinued | observance:: of the: Te. . 


_ strictions after. their elimina: |, 
_ tion, from the. regulations__-.. a 


~ Where . Jand - was. patented: .- 
: ander the Stock-Raising Home-::— , 


: stead Act, which requires that. e 
the minerals be reserved to the. 


United States, the owner. of the —; : 


surface has no preference right. 


. to an. ‘oil and gas- lease under- os 
section’ 20 of the Mineral. Leas-. >. 


Section . 506. of the ‘Soldiers’ ” 


- and. Sailors’ Civil Relief: wee 
of 1940, which provides for. 3: : - 


“=: suspension of oil and: gas leases. a 
under: certain. circumstances . ear | 
when. lessees are: called. into:. 2. - 


_military.. service, has-no ap- = 
- plication to any-person already:.. 
in military ‘service. -when he 


accepts an oil and gas lease... 


_ The holder of: an oil and gas. 
lease. ‘whose lease is improp-:. wee ; 
erly. canceled and: who fails to: ..-- 


appeal from the cancellation : 
loses his rights in his lease.__.. 


- 855) 


: _An applicant. for :a .noncom- Pe 
_. petitive oil and gas lease whose. 
application-is rejected. and who | 


- fails:to., appeal. ywithin the time . 
. allowed for appeal loses his 


_ preference -right ‘to: a. lease as | 
| against a subsequent qualified .; a 
applicant and. is not entitled: to.:'-- 
a reinstatement..of. his: appliz.s:. 
cation: with priority. over.the.-:.: 
subsequent applicant =. i---. - B55 
‘Where land-in an entry: has: ~ 
been classified..as valuable for :)) | 


oil and. gas and the: entry, Has.) -o:+ oP, 
been; impressed. with Bh reserya-. veil ee 


- has 


is limited: to 


116 * Management , has not. 


“preted. as. “mandatory the. Te be 


-INDEX-DIGEST: oe ? 





“Con: * 


“Generally—Con, : yet ae 

| tion: of. those. minerals. ait | 

_. the. -entryman’s:.. : consent; - ee ay 
: Mineral Leasing Act: of Februei rs 

scary 25, 1920. (41. Stat.. 437, 


eocy Page| 


thes: - 


30 U. S. C. sec. 181, ef aeLy ie +. 


invested: “the: ‘Secretary .. Eee 


with certain discretionary. au- | 


“So 


thority, and. with certain ‘obo 
| ligations with respect to the. 
lessee, the United ‘States and 
the State’ as a_ ‘beneficiary +) 
| under the. ‘léase,--which he is °°" 
powerless ‘to: surrender to ‘the. - | 
-entryman: absent a specific: 
‘statute. which,: either in terms 
or by -clear "implication, 
cE requires__... ae ae ene oer 


459 


‘The: Secretary’ s authority ‘to 
finally dispose: of public lands 


that conferred : . | 
| upon him by law. ‘The interest eo 


of the United States in its © « ‘ 


oil and gas leases'is an interest eon 


in. public realty, Pace vy. Car- 


starphen “eb ah, 


Acquired: Lands Leases 


‘50 LD. 369, 
7 distinguished wesc, | 


- Wiiere the. Bureau of faa | 


‘inter- “” me 


quirement. that applicants for. io | 
oil and gas: ‘leases. on. acquired: i. 


veres: 


without ‘joss. of priority, . 


lands submit with their.appli- 

| . cations.:the detailed statement 
of ‘other: interests required by 

__ regitlation’ (43 CFR-200.5), and: 
the Department holds. that 

: “compliance with the regulation ae - 
is mandatory, a period of time = | 

: may’ “bes allowed for ‘the ‘cor- : 7 

| -rection of “applications ‘de we Le 


| - order. to. ‘prevent. unfairness Bi 
- applicants. who. relied. on. the... 

‘Bureau’s: interpretation of the. 

: 7 ag pga oa ee tele ae 


er 


INDEX-DIGHST 


OIL AND GAS LEASES——Con, * 


Acquired Lands Leases-—Con. ' hes ae 


Where an acquired land oil ~ 


and gas lease includes’ a’ tract 


of public-domain land, the ac- ; 
quired land lease is subject to 
cancellation ag to the tract of: ° 


Applications . 


public domain: mace. 368 |. 


Where the existence of a fas 


with respect to the obtaining ~ . 


of an oil:and gas lease depends ~ 


an application, it is the actual 
filing of a proper application 


in the appropriate office that is - 


Significant, and not the date 
on which a.proper application 


is mailed to such office_______ | 
_ Where :an envelope contain-. 
ing a proper application for an 


oil and gas lease was tendered 
by the postal service to a land 


office subject to the payment 


of postage due on the envelope, 
and the personnel of the land 
office declined to pay the post- 
age and the envelope was 


upon: the date of the filing of. : oe 


61 


thereupon returned to the ap- : . 


plicant, such ‘tender did not - 


constitute a filing of the ap- 


plication and did not establish © 
any predicate for the issuance. 


of an oil and gas lease on the 


application contained. in the ; 
CNV GlODS wee - 
Where an application for a 


noncompetitive oilandgaslease 


is defective because it is not | 
supported by an adequate re- 


mittance, or because it covers 


:) larger. acreage than i is ‘permit- | a 
ted under the departmental _ 
. Regulations, and the applicant “~ 
‘cures the defect prior to the 
rejection of the application, the _ 


application: is effective £ or pri- — 
ority” ‘purposes as of the: date oa 


“when | “the ‘curative: action is’ e 
received. by the appropriate of- 
fice oe the: Department_- 24-22. 





| ‘established: 


Applications—Con. - 
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If the Department accermiaee os 


that a tract of: public land): 
_ which is not within any known ° “ 


geological ‘structure’ ofa: pro-" -. 


'. ducing oil or gas field will be ..-: 
made available for oil:and gas: 
development, ‘the: Department... 
is under a. mandatory duty, im-."— 


posed by statute, to’ lease the... . 


who first subinits.a proper ap- 


plication for pee one eae | 


Where a voueaninetilven oil 


oO An application for an oil and 
gas lease.on.land. which is sub- 


ject to the right of another per- 
son to have a'subsisting oil and 


gas lease on the same land ex-' 


tended is properly’ rejected_.- 

Where an applicant failed to 
take an’ appeal from a manag: 
er’s decision offering a noncom- 


petitive oil and gas lease, which 
offer erroneously omitted part 


» land..to. the qualified: person Pes 


—6 85. 


and gas ‘lease was erroneously —. 
issued to a junior: applicant, . 
‘the lease is: subject to cancel- — 
RUIOD reeset Oo 


86 
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of the land applied for, and’ ” 
where the applicant ‘signed a” 


ease which’ did” not include: 


such land, the omission ‘being - 
apparent: on. the. face’ of the °” 
lease, and:the applicant didnot .. 
appeal from this ‘action ‘of the ~ 


: manager but acquiesced for ap- “Ge 
' proximately 2 years inthe lease ~ -.° 
: aS it was issued, the.applicant:: 


is deemed. to.have: abandoned io) 
the preferential right. as the... 


: _ first qualified applicant to ‘lease. ae 


the land. which was. erroneously. Ne 


omitted from the lease-___-__ 


103 


Wheré the préferential right” : ‘i 
of the first qualified applicant) 
to obtain a noncompetitive oil ~~ 


' and ga's ledse has béen lost’by °° 


abandonment, it’ cannot: be’ res 0): 


retroactively. -by:::°: 


. INDEX-DIGEST 
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owns’ 


ah plications, 


“0 § on AND GAS LEASES—Con, 


_ Applications—Con. 


~ administrative action. is the. 


me prejudice — of. third - persons. 


ee whose rights haye intervened_ “4 


Page | OIL: AND GAS LEASES—Con, 


‘An application for a nonecom- -: 


The “determination as to 


“noncompetitive — oil. and gas. 


 Jease-covers public or acquired 
. lands. must be made, in a case: 


Of a. proper application,. from 


‘ =the application itself, -and. not hs 
from: an. accompanying: ‘etter... 


Where’ departmental‘ ‘Tegula-, 


: tions. Tequired. the isting: of 


_ other. .public-land_ oil .and -gas 


- oe petitive oil: and-gasdease.is not....:° 
.. «fatally: defective because it .-.: 
lists as references: to the appli-. 

_. -eant’s reputation and business -- 
~ standing corporations which he 
or. ‘controls_...+.- Ses ‘i 


= whether an- application for ai 


interests: in. the same State. in: » 


7 > the filing .of an applicationfor . ./ 
a noncompetitive lease on pub-:..: 


lie Jands,. and. the listing: of sim- a 


ilar -acquired- land. interests: in! 
_ the same State with respect to.- 
- the filing of an application for... - 
- such a lease.on acquired lands,» | 
the junior of two conflicting ap--. | 
neither of which. | 
was: properly identified: by. the. 


“caption or by. the: citing of stat- - . 


utory authority for such appli- 


cation, was reasonably identi-. 
fiable by its listing of public- 


and ‘interests as pertaining to 


. public’ lands, and established, : ; 
asa proper. application, a pref- pes 


7 erence right toa lease covering. ; - 


the réserved oil and’ ‘gas ‘depos- = 
- - its. in certain ‘former ‘public . a 
i land in Mississippi, the senior. 

| application having been defec- oe 


tive in: listing acquired- land oil ; a : 


and gas-interests and thus be- 
- ing reasonably - identifiable as 
ee pertaining. to: acquired lands... 





) : 


Applications—Con, oe 


An amendment of a ae : 
tion governing the issuance OLY <. 
future. interest oil. and gas. 


leases. will not be applied retro- a 
actively. to the. detriment of . 

one: whose application. Was: ‘filed — oe 
before the effective date ofthe 


amendment and to- whom’ tae 
lease. was thereafter — ‘issued. oe 
without a requirement that: hes. 


comply: with the amended regu- 
lation co, cceh Lash t oe 


An oil and gas lease applica~ ve 
tion for acquired lands is cor- aa and 
rectly’ rejected - -where- the 2 ee 


- application does not. contain a 
statement of the applicant’s in- 
terests in oil and gas leases or“ _ 


permits or applications ‘there: | 
for on ‘federally - ‘owned — Face 


quired lands in the 


same. 


State, as required by. regula- - 


346 
oo Where. the Bureau. of Land Eiki, 
|. Management has not. inter- ee oo 
-{. preted as mandatory the re 
-|) > quirement that applicants, for. oo. | 
oil and gas leases on acquired 
lands submit with their appli; 
cations the detailed statement _ a 
of other. interests required by 


regulation (43 CFR 200. 5), and . oes 


| the Department holds that. = 
compliance with the regulation. a 
. is mandatory, a period of time-- 
may be allowed for the.correc- 


tion of, applications defective 


only in ‘this. respect, without. . 
in order to 
__ prevent: unfairness to. ‘appli: | 
- cants who relied on ‘the. “Bue | 
interpretation . of: the Me at & ses 
“B50 


loss of priority, . 


reaw’ Ss. 


regulation... ites eee ae 


Where an. applicant. files. an. _ 


af | application for: an oil and gas. oa : aE 
lease, on acquired lands which ~., ee 
: includes. a. tract of public. land, 


he does not earn a preference... a. 


ss right to an oil and gas: lease on: . 


issued 


“ENDEX-DIGHST 


‘OIL AND GAS: LEASES—Con, 


: Applications—Con. A 


_ that tract as against an ool i 
cant who files” a subsequent 


‘Page ormL AND GAS LEASES—Con, 


Cancellation—Con, 


- proper public-domain applica- 
tion for an vil.and.gas lease on 


the same pratt eee re: ; 
Where an oil and gas lease. | 


: applicant withdraws part. of.) 


. .the land covered by his applica- 
tion upon the erroneous advice. 


of a Bureau official that the — 
land is State owned, his appli- at | 
cation. will: not be reinstated): 


with priority over.a subsequent 
applicant_—------------1---~ 
Under: ‘a departmental” regu- 


391 


lation in effect on May 1, 1951, eS 
the offeror of a noncompetitive ca 


. oil and gas lease ‘who submitted oi 


with his offer advance rental 
sufficient” to. cover the acreage = 


= in the one lot contained in the. 


offer and sufficient to cover the - 


other. legal subdivisions con- | 


| tained in the offer on the basis * 
of 40 acres ineach of the other 

- legal | subdivisions had com- oS 
“plied with the regulation and 
was entitled to priority as.of 
the time of the filing of the” 


a offer, despite the fact that some — 
| of the other legal subdivisions 
exceeded the usual 40.acres and. 
_ thus the rental submitted was 
‘actually. deficient on the basis ©: 
of the correct acreage in the: - 
lease ‘Offer ——--  s t 


Cancellation — 


Where a noneomipatiliys oil e 
= and gas. lease was erroneously :. 
| to. @ ‘Junier applicant, | aa 
~ the lease. is subject to cancella-. 
ton [See, also,. Charles D. Ba. = 
‘, “Monson et al.,-p. 855. | cae 


ing lands’ within an area which | 


493 
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exceeds by 40 acres-the 6-mile- 


‘square limit fixed. by depart-— 


the lease 
129 


 metital ‘regulation and the 
instructions on the form - Of. - - 
application ' used; and the 


_ rights of no third persons are 
_ prejudiced thereby, 

-ghould not be eanceled____--_- . 
- An oil and gas lease cannot. 


be canceled where'the lease was °" 
issued to the first qualified ap- ~ 
plicant who submitted. a proper.* 


application therefor, and where 
the issuance of the ‘lease was 


notin violation: of any statu- 


tory or regulatory provision: © 


"346 - 


‘Where several: oil and gas. - 
leases * are: “canceled « fot -the | 


‘The holder of an oil and gas a 
lease whose lease is improperly _ 
canceled and who fails to ap-. © 
_ peal: from the cancellation loses 
355 
Where an acquired land 0) 
and gas lease includes a tract oe 
of public-domain land;-the ac-  - 
| -quired-land lease-is subject to - 
‘| cancellation as to the tract.of.. -  ~ 


his rights in his: lease_.: = _: 


public domain laid. ofe052 2 


Extensions — 


‘same. -reason, an: ‘appeal: ‘by. one => 
| ‘lessee does not bring before’ the ~ sien £3 
sie Department: the interésts of the aa 
_ other Igssees who have failed to oe 


855 


368 | 


An extension of. an “oil and’ a 


| gas- lease granted: ‘by acompe- .- | 
tent official of the Department __ 
: ‘of the Interior, though based — 
-|. upon an error of law and re- — 


‘| quiring cancellation, segrégates 
the land embraced in the’ lease oo 


Where a’ noncompetitive oi 


and gas lease: is ‘issued by ‘the ©: 


os manager: ‘ofa land: “office cover+ v4 


‘| and@ - prevents 


pee celed-of. POCOKE. fie se 
‘|. Where an oil: and gas lease 
T AS a Soverned. ‘bys, the: Mineral ae 


‘initiation of: ° 
- rights by other lease applicants : 
_ so long’as ‘it remains uncan-~- 
16 


': »OHL AND. GAS. LEASES—Con, 


| Extensions—Con.... 


Page | OIL AND GAS LEASES—Con,. 


Leasing Aet.as it existed pefore. ois . 


its. amendment. on: August. Spo. : | 
 1946,. if. production: is, ordered. ries | 
. suspended. by authority of the. 


‘Secretary of the Interior, the is 
- term of the lease will be. auto-... 


) regulation. . 


a matically. extended: SO. long as: . 
__. the. order, of suspension - 
‘oo -ains: in effect. aoe el 
_. Neither.section 17 of the Min- We 
- eral. Leasing -Act,. as amended, ee 
which” authorizes ” the. single... 
extension of the primary. term... 
- of noncompetitive oil-and gas; _ 

~~‘ leases;- nor the departmental ae 
2 issued): pursuant: : 
_ ps thereto: requires that: rental. for -. 
 “the.sixth-lease’ ‘year accompany. 
an application for an extension .. . 
of the.lease.or that it.be, paid... 

_ before . the: expiration of: the... 
as primary [cia iene cas on ae ene ee 


‘re- . : : 
126 | 


_ A 5-year extension of a.non-. .. 


ee competitive oil and gas lease... 
_ is properly granted where the. a, 
ps application, for. -extension | was... > 


‘filed: within: 90: days. prior to. 


| a the. expiration; Of. the. primary. | 
o»: term of the lease and the.sixth-. =~ 


year. rental was. _paid: on. _the- | 


| Future’ and. Fractional ‘Tnterest, eRe oc 


- Leases - 


. An amenarient of a 1 rept orb. ot 
a : at letter from: a: Jessee expressing The 
tion. governing | the: issuance of:. es 


| future. interest | oil: and. 2AaSs - 


ct. 


io - leases. will. not be applied retro- pe i 
| actively to.. the. detriment. “ol 


hs first. business day. following the. * 
commencement: of. the. sixth- x 
lease: yeari= 2s we, ; 


one. whose. application. was, filed ae 


vi ‘before. the’. effective’. date of 5, 


: ~ the. amendment, and. ‘to. whom ea ; 
‘a lease was, thereafter: issued 


; _ ‘ecomply..; with! _the - 


“yy wegulations. oot Bo 
> An, oil: and; gas lease, appli-: : 
He cation: for. acquired lands. tee 


7: without: a: requirement. that he. wel i. ; : 
amended .. |" a 
246 |. - under the -act:: OLS. uly. 29, 1942.9. | 

al beyond -the, date: of the.expira- ,... 

| tion: of, the. base, BARRE os 


229] 
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Future and Fractional, ae o j 


Leases—Con. ° 


correctly. rejected, ‘where’ ‘the os 
application — does. not. contain sh 
a statement of the applicant’s ah 


Noncompetitive Leases - 


interests in oil, and. gas ‘Teases_ ” 
_ | or permits. Lor. - 
re therefor on federally owned ac- 
quired lands in the same State, °— 
as required by roman 


applications. — 


846 


If) the: ‘Department’ dee, ge: 


‘| mines'ithat.a ‘tract of-public 
aE land whichis not: ‘within’ hth (a a a 
:| known geological. structure. OP vscs 2 a ne 


a producing oil.or, gas. field will 
be made available for. Oil and-- 
gas. ‘development, the ‘Depart 


“ment is under a mandatory 
duty, imposed by ‘statute, to 


lease ‘the. land to the ‘qualifi _ a oe 


“person first applying for’ ‘it 


[See, also, Charles D. Eamon yeh ae 


Wc son’ ‘et al; ‘Pp. 855.) -- Bere ae ae acl 1, 368 : Zz 


a : Preference Right Leases - 


To obtain a preference-right . | 


oil and gas: lease under section io . 
 Lof the act of July 29, 1942, 2 ae 
lessee must comply with regu- 
"3 lations” in force at. the timé 2 
when. he’ files his ‘preference- zs 
right application_._----2222- - 
Where a:regulation requires 
~ that’ a -preference-right appli-- 
cation -for-an oil and-gas lease: 


61 : 


be filed: on: a specified. form;; er eee 


The: ‘Department is. not ae ee vy wie eee 
ee thorized to extend the time for®. ee 
ic filing. an application: for. a-pref- 9...) 
-erence:right oil ‘and. gas: ‘lease 


Pan | intention. to exercise. the...) 7 
fe - preference right does not estab-— P 
"lish a. predicate for® “the“is- 
suance’ of ‘a: gle igan natal 


ort, AND. GAS- LEASES—Con.* 


- Preference’ ‘Right Leasés—Con: 


Where’ the ‘base oil and ee : 
lease expires ona nonbusiness 
day, ‘an application for a'new ~' 
preference-right lease: filed on ° -: 
- the first day thereafter that the . . 
land office is:open for business = 
cannot be rea as timely nee Aa 


Where. an oil and gas ia whe 
was issued to-an applicant who: 
had not complied with the reg- 

ulations relating:-to notice :to...-» 
possible section 20 preference-_ | 


right. claimants and | the. pref- 


erence right claimant timely 
asserts her preference. right, te 
the lease must be canceled as _ 
to the lands subject to the pref- 


erence 1 Seo 
-Where_ ‘the . Surface of a 


_desert-land entry held. by an 
entryman who is entitled to a 
| preference right. under. section | — 


20 of the Mineral Leasing Act 


is taken as. a perpetual ease- 
ment pursuant to a condemna-— 
tion -suit, the entryman does: 
~ not thereby’ lose his Peete ee 
2 gga | 


4 Reinstatement 


Where. .an. applicant’ for. ane 
: public- ‘land: oil and gas lease .-° 
--acquiesces in an erroneous de- .. 
| termination by a Bureau’ Offi” 
cial that his application covers { 
in the ©. ]- 
"processing ° of his~ “application. | 
- as. one: for, an acquired-land : pony 
lease, ‘and’ action-on. his case as ee 
a public-land © ‘application ig, .. 
Closed, he: will not be granted a— ae a 
- réipstatement of. his applica-. 
; tion asa publicland ‘applica- ~*~ 
- tion where the Jand has been“ 


~ 


acquired: lands and - 


F cant pusuant | to a: “proper aber at 
f lic-land-lease - -application~_--+ Pe, 


Page ‘om: AND. GAS: ‘LEASES—Con. " boo Bagi 

- | Renewals eS 
‘The departmental regulation’ - 
~ which pr ovides that holders of ~~ 


20-year. oil and gas leases who 
desire ‘to’ renew “guch leases 


882 


: leasehold, other 


resume | 


‘the © 





should file applications for re- 


newal within: : 


certain time 
limits will. be- waived in the‘ 
ease ‘of a tardy application, ~~: 
-whereit appears that several — 


wells have been drilled on the’ 


investments es 


have been made in the lea se, ae 


‘operations © 


Rentals 
‘Neither wgceon:: 47 of. the 


Mineral;-.. Leasing - - Act, © 


‘and efforts have been ae to: ” 
“the 


120 | 


aiuenideas @ichanihosaes ene 2 he 


single extension of the primary = « 


~ term of noncompetitive oiland . 
gas leases, nor the departmen- ice 


tal regulation issiied pursuant ~~ 


thereto requires that rental for ~ 
. the sixth-lease year accompany _ | 
an application for an: extension — _ 
_ of the lease or that.it be paid | - 
before. the expiration of the Z ci 
primary ia ene sero ae eee ; 
| A 5-year extension of a non- = 
+ competitive oil and gas lease is. _ 
'- ‘properly granted where the ap- os 
plication for extension was 


os 


filed | within 90 days prior to . . 
the expiration of the primary an 


term of the lease and the sixth- 
year rental was paid on the. 
'e first business day . following -. ae 
‘commencement of the -. 
fe sixth-lease Veer, », 229 
In‘ cases not involving a-re-. 


quirement. that.rent must ac- . - 


company: lease applications; the - : ee 


regulation. ‘that. rentals under. 


oil and. gas ‘leases shall be pay. at 


able in advance means that the 
annual rental’ is’ ‘due on “the 
first day ‘of each’ lease year_/ 


Ob AND GAS LEASES—Con. oe 


: Rentals—Con, a 


- Rage om AND GAS. LEASES—Con, oe 


‘Under.a departmental ae es 


~ lation.in effect on:May 1,.1951, © 
_. the offeror of a noncompetitive . 
_ oil and gas lease.who-submitted | 
with his offer advance rental. 
-. sufficient to cover the acreage .. 
in the one lot contained in the. 
offer and.sufficient to cover the. 
. other. legal subdivisions. con- 
' tained in the offer on the basis..." 
_ of 40. acres: in each of the other: |. 
_ legal. subdivisions:-had’ com; -... | “Six-Mile Sau: — Rule 
“ plied. with the regulation: and. Pear ae 
was entitled to.priority as of . - 
| the time of the filing of the é 
~ offer, despite the fact thatsome. __ 
of the other legal subdivisions ~~ 
exceeded. the ‘usual 40 acres’ 


and thus the rental submitted © 
was’ actually . ‘deficient: on. the - 


Pe. “Rigtite-of-Way Letises. Cs pg 
An. oil and, gas. lease issued | 


"sued.-0 on: oil. a gas: deposits .-" 
In rights-o f-way, only: if drain. /: | 


Bee | was, ‘Present. or. threatened ea | -eappllea tion, ehonthgpe tees ae 


-- basis. of the. correct. ‘acreage in. 


the lease ‘offer... wei eas 407 | 


Pes ‘under the Mineral Leasing Act, 
.. . does not include the oil andgas ... . 
e deposits: underlying a railroad ee 
a right- of-way. which crosses: ‘the ca 
8 “‘Jeased’ “tract; | ‘even. though - ‘the «7, - 
“Tease does not expressly except — nee ae 
such deposits from its cover: 
Phe“ act of May’ 21, 1930, 
i provides the ‘excliisive author- | 
. a ity. for the leasing of oil. and - - : 
oo, gas deposits | ‘underlying’ rail 
ae road: “rights- “of-way | ‘acquired 
oe : purstiant ives act. of Match’ 3, ingen . i eS ; which: describes. ‘tracts: that as re 
aes 84 fee 7 7 
oe “The: fact ‘that an oil ‘and. gas. ue) 
ie oJease « on land -contigtous” ‘to ae | 
aie railroad ‘right-of-way ‘was: ‘iss 
~"gued’ ‘at-a time> when ‘the’ aes us | 
- partmental regulations: ander oa 
the act: of ar) 21, 1930, protes 





“INDEX-DIGH ST 


* Rights-of-Way Leases—:Con:- 


ae without ‘any - ‘obligation - ee 


- the part of the drainer to pay... 


a 


-. the. Government: aroyalty of -at- 
| least12%4.percent:on the-drain-- 
_ age does not-vest in the holder... 
_ of .such -lease, or -of a: prefer-: ss 
-ence-right lease based ‘apon ity... 
~<a contractual right to demand. 
continued . observance-; of. 
_ restrictions after: their <elimi-. ~. 
1. nation: from the. ne ie 


the 


ae application for a <n 


| “competitive oil ‘and ‘gas lease 
“covering, lands ‘within ‘an area ~~ 
| “contrary to depart- i 
a mental ‘regulations and» the ~~ 
- instructions on’ the. form. cy gee 
a application used, | exceeds a 6 - 


which, 


mile ‘square is _ stibject to. re- act, 5 


ag. 


Where a ‘noncompetitive “ail aie 


and gas Tease. iS issued by. the 
- manager ‘of a land office’ cover- i 

|. ing lands within‘an‘area which © = 

exceeds: by. 40..acres the: 6-mile: 


2 square linait. fixed. by: depart- a oo 


|)» mental. . regulation. : and: the ita, Ve 
ar instructions on ‘the form of Cree 
| plication used, and the rights: 
‘| of no-:third persons are ‘preja- 
diced thereby, the lease should < 
bie not be: feanceled.=__ 2220s ae 


AD. application for. ay non-:. Se 


a competitive. oil ‘and ‘gas: lease. 
© which.-was: filed. ‘On: September Cee | 
| -80, 1946, and is: still pending, pi 


| - cannot. be: embraced: in a 6: mile: a | & “a 
| square is not required :to be: Te 
| jected in. favor: ‘of junior: applies 
cations. for. the: ‘same’ tracts, regia Pe 
each -of: ‘which’ is ‘confined. te. me 





~ guch.a-square. -In-such a Case, 7) 0 
separate: leases. will: be. isstied 7 oe, oe 
= for the: tracts. dn: -each., 6-mile;: a eee | 

bY square - Anvolved - in. “the first ee 


_- Secretary of the Interior, 
term of the lease will be auto- | 


INDEX-DIGEST 


OTL, AND GAS LEASES—Con, 


“Page | PATENTS: OF PUBLIC LANDS—- 


- Suspension of Operations, and 


Production. - 


Where an oil and gas lease ook 
is governed by the. Mineral — 


. Leasing Act. as it.existed-:be- 


-..fore its amendment on-August 


8, 1946, if production is ordered 


suspended by authority of the 
the 


‘matically extended so long as ao. 


the order of suspension re 
126 | 


mains in etecttes a: eee 
An order issued by authority 


of the Berciary of the Interior - 


tion adaes ‘an oil and gas as oo: 


‘cannot -be- abrogated by the’ 


lessee, and will remain in effect 


until revoked by authority ‘of ~~ °. 


the Secretary or until it ex- ~ 
apites: by its-own terms 2. 


‘Where a’ lessee having only © | 


gas wells‘on his lease has been 


directed: to. ‘suspend the produc- pone: 


tionof gas from the lease- for 


an indefinite period of time in <*> 


order. to conserve reservoir 
= energy for the ‘production of 


oil, the plugging and abandon- 
~ ment of the gas: wells by the 
- lessee several years later can-‘ - 


not be considered. as” having — 


terminated the suspension Or- 


» BATEN Ts or PUBLIC LANDS 


Generally 


-~. 126 


A mining locator oe mineral pee 


_ land: embraced in’a ‘subsisting — 


uncompleted homestead. entry, aoe 


“hed ‘subsequently - patented © pure: ee 
suant to the act. of July 17, 


of the ‘surface entryman may eo 


execute a deed of reconveyance 


| and, upon cancellation of. the’ ae 


swesoniatee eae receive: amin. ..., 


~ patent on. the entry; 
‘though. after the 2-year period ei 


-serts. 


426), 


Con. 


Generally—Con. ee 


- Where 2 years have elapsed : 


497 


Page — 


after the issuance of a receipt — 


upon a. final: homestead entry 
_ and no: “contest, or. pr ‘otest: was . 
3 pending against: the validity. of 


the entry at the end of the 2- 7 


year period, the entryman is 


entitled to the issuance of a 


has run, a mining claimant. AS. 


: the. existence ‘of valid. ee 
- conflicting mining claims lo- 
- eated prior to the initiation. of — 


any rights. to the land. by . the : 


homestead entryman_—~—_-_.~ 


- B74 


Where an interest has ‘been ie 
created:under authority of law’: 


in possible mineral: deposits -. 
-propetly reserved in. a home- 
~ stead ‘entry swhich-is. adverse 
to the claim. of the enttyman = 
2 ‘and the land is thereafter clas- 
| sified as nonmineral in charac. _ ie 
ter, patent may isstie ‘to the © 


homestead ‘entryman only if. | 


the adverse interest is excepted | 
fr om the gramit__———--__----- a 


7 Effect 


460 


Although issued by mistake oe 


sued. under authority of law 


| Reservations. - 

as ie ‘Where-an application tor ‘the ‘fe 

Wes at public | ‘sale: of : and ‘under the ers 
1914, who. has acquired the title cS 


and inadvertence, a patent. is- 


vests: title in the patentee and e3 4 
removes from the. jurisdiction 
of this Department‘ inquiry into. | 
and consideration of all dis- oe ; 
| puted questions of: fact, as well, he 


as. of rights to: acer 897 - f : 


- “second. proviso. of. section. BARB | 
_ Rev. Stat., as amended, is-re-’ 
jected :for the ‘reasons.:that‘the .* : 
land is not: mountainous or. ~ 
|. too: rough: for. cultivation. ‘and oe 
, “that: the: Jand: is. needed for: ale < 


“INDEX: -DIGE sr 


“Page PATENTS, OF. PUBLIC, LANDS: ‘ 


a Baae te ont, 


. volved: 


| BATENTS- OF. PUBLIC! LANDS 
7 "-Reservations—Con. .: ot ce tidine * -) Suits to Cancel—Conx , haobo — 
ee sheep ... “driveway. with © -over- < ~ Rules. of: ‘Practice of. ‘this. De- aa 
: night | “stopover: privileges; : thes ss: “partment: from: an ‘adver: se: 
ease: will: be: ‘remanded: “where eis classification of -the:land em-.. 
the. evidence in the -recerd.:is. ~ braced; by: his. application, UM-eesiin 
inconclusive as to the physical > sufficient. grounds..exist--for.. 
- character, of the land and itis = _ seeking judicial -annulment or er 2, 
_ possible: that the’ use. of. the.:.- the patemt——._-------=-—-+-—. 897 


land:.for driveway. and. hold-.: ke 
 over,: privileges. can: be :pre- 3 ~ 


r over. privileges for. such. sheep. ie 


- | Suits | to Cancel 


2 oe OA, mistake in. the i issuance const : 
a a patent may. justify a recom-. 9. - |. 
-.; mendatién by. this Department. © oe 


_ that the Attorney General start. ..- Baas by ‘the party_ resco meets 
suit to cancel the patent___..._ 897 > An appearance. filed . by: an - 
Suit would” generally’ be. f[. attorney-at-law _ in “a. “matter oo 
| recommended | where (1) ‘the | i . pending t before the Department — 
. - ‘Government has an interest in” - __ creates, a presumption: that he” 
ae > “the. remedy. by” ‘pedgon. of its °°) 3 fe “is: authorized - to- represent the 
interest in’ the: land; (2) the : ‘party for. whom. he purports. to a Lod 
“interest of some party to whom _ ec) appear Sopot en snestee sacs D1 


the Governinent is under: ob or 
ligation bas ‘suffered: by issue 


wr ty 


“of the patent; (8) the. duty of . - 


the Government. tothe people .. oe 


so requires; or, (4)- significant ; 
equitable ¢ considerations a are ins eo a: 


eT: cretion . to: ‘public Janda, which - 


ee re ree ee ne re ee et rn a ee ee ee ee 


“Where: the’ ‘mistake in: the: ise. i003 


_. suing: ofa: patent. was.to ‘issue! 


_ it without :having afforded: to! 9° 
io a conflicting: applicant: an’ Ope 


ee portunity: to. ‘appeal under r the 4 


‘PRACTICE BEFORE 


‘PUBLIC LANDS - 


an. “appeal. to .the - ‘Director. oo 

_ the Bureau ‘of. ‘Land’ “Maiiage- - 
| ment, the taking of an appeal . 
|. to the Director . by those, at-.. 
torneys. is: to be. regarded as. 


(See. “also. “Accretion, 
— Boundaries, 


a “Of. Public Lands, Di 


‘Le geaedalty. 


served. by a: reservation in:the: :'» ‘PARTMENT 
patent or by amendment of the. Jo-.- (See. also Rules. of Prac 
. application. -to. exclude. the... | oy tice. oe Pe ae 
oe areas most. directly atfected__. i ATS soey 
= The Secretary: of the Interior ~ ose J |. > Where.a party. adversely. ate , 
has ‘authority to-insert in a - |. fected by a-decisionof,a‘man- 
~~ °“patent. issued ‘as ‘a. result of ‘a’ ’ - -.{- ager-of a-district. land. office of. 
eae public. -gale. under the © second aoa aa ae the ‘Bureau of. Land Manage--... pe 
proviso. of ‘section 2455,..Rev...» | . ment. authorizes a person, who: 
Stat. as amended, a reserva- . | 8 not. an ‘attorney, . or. that — 
tion. of. a right-of-way for driv-..0- |..person’ 's attorneys to. represent 
ing sheep. across the land. pat: |. him in.taking. an. appeal. from -;; 
-ented:-and of overnight stop-.: | that, decision, and. the agent . 
175 | employs, attorneys, to. take ‘such... 


Surveys. 2 [ 


Titie to land “tcrmod by. ‘ace. oe 


. extends across the fortier ‘bed - 
ofa river ‘to the record position” 
of land disposed’ ‘of when it Was" 
+ on the opposite ‘pank | vests ‘in’ 
t “the. United States and as Boule 


INDEX-DIGEST 


PUBLIC LANDS—Con, 


‘Generally—Con. ee 


_.. Page| P 


land. is thereafter “subject io. . 


‘disposition under the Mineral - 
Leasing eee 7 


Disposals.of - . 


“397, 


An -entryman under a pre- _ - 


tificate, became ‘vested with the 


: emptive~ right, having made* -* 
final proof, ‘paid the purchase 
price, and received-a final cer- 


equitable title to” the “land: ~~ | 


covered by the entry__- poe a ae : 
7 The Secretary’s. authority to 
- finally dispose’ of public lands ‘~~ 


AT 


‘Gg limited to’ that conferred 


upon him by law. The interest ~ 


of the United States in its oil 


and gas leases“is an interest — 


in public realty, Pace v. Car- 


starphen et at., 50 TL. _-. 888, 
distinguished OE ese ates 


J urisdiction Over 


‘So long. as: ‘public. lands are : 


* 460. 


subject. to’ the’ jurisdiction | of — 


the Secretary of the Interior, 


he: may, on ‘his. own initiative, 


review and cor rect’ erroneous ~~ 


actions previously taken within 


the’ Depar tment respecting 


such lands_.----------------- . 
So long as public land re- 
_- mains ‘subject ‘to the jurisdic- 


20 


tion of the Department, the 


head “of the ‘Department ‘has’ 


“ supervisory authority to ‘con- a 


sider whether a. pérson ‘who 
claims a preference right in 


sucl Jand is actually entitled 


to assert such right [See, also, © 
Martin J. Plutt et.al, »D. 185. J 


| Leases and Permits: 


Bat. 


Where a highway beitig. built“ oo 


4 ; under.’ the Federal ‘Highway - 4 


— Act vis approximately. 2--miles. 
distant “from public land: fon 82 
which a material: site ‘permit! =: a 
was- issued to. the ‘State -of-. ... 
- Oregon, Highway: Commission; -:-... 
a determination. that the Jand::; 


. duty, 


PUBLIC LANDS—Con, ests 


Leases and Permits—Con, a 


is “adjacent” to the road with- . = 


_ in the meaning of section 17 of 
the Federal: Highway Act is nd 
not ‘unreasonable______ Soe 

If the Department ‘deter 


ol 


mines. that’ a tract of ‘public 


| land which is not within any — 


known geological structure of ; 


gas development, ‘the ‘Depart- 


| oo) pr oducing oil or gas field will — 
- be made available for oil ‘and : 


ment is under a. mandatory _ * 


‘imposed by. statute, to | 


lease the land to the ‘qualified _ 
person who “first ‘submits a | 


| proper application for i caer | 


PUBLIC SALES : 


Applications ; 


An improper ‘application. for. 


a public sale under the: Iso- 


‘ lated ‘Tract law should. be. re- - 
_ jected; nevertheless, it is legal | 
for the. manager -of the. local. 
~ land office. to. sell. the land. ap- . :.. 


368 


plied -for,. since he has: author-. i, 


ity to order such a sale on his 
own. motion wena ees 


Award of Lands 


158 


- Where an isolated tract con- ia 


taining two. or more ‘subdivi- © 


sions is disposed’ of: at ‘a public: 


sale; and two.or. more owners ~~ 


of contiguous lands‘assert their « 
preference rights. to. purchase. ° 


the tract, it: is: the ordinary 


rule, prescribed in.a depart-.. 


_ ‘Mental regulation, that the sub- 
divisions. are to be apportioned. : 


among:. .the,.-.-preference-right ...... 


. claimants “so as to..equalize._ 


as nearly.as: possible. the tracts. . | 


. _-they:, should ‘be. permitted. toe. 
: purchase’? ones ee res Co ere ae FERS 


- The fact that one,preference: a 
right. claimant. owns. substan--. . 


tially more. contiguous: acreage; 
_ than. any, other. preference-right. ee 


PUBLIC SALES—Con, | 

Award of ‘Lands—Con, an a eae co 
claimant. does ‘not, ipso ‘Facto, fe 
take the case outside the ordi- 
_|. mary rule that two Or “more ~ 
so subdivisions - ‘isolated ce 
ne tract. are to be equally: appor- . 
as far as ‘possible, | 
“among competing preference- “re 
85 


in. an: 


_ tioned, 


ec right. claimants_—--~--------- 


" Poge| ‘PUBLIC SALES—Con, : 
By - Award of Lands—Con, Soa ako 
84S Pal bidder. for the” “first tract im 
— | hag no standing, . on an appeal 

| from the second decision, to ° 
: |. .challenge~ the. award: ‘of the: 
peer first: tract: ‘in: ste: earlier: r deck. aoe 
| ‘Where an ignated tract, con. a 
sisting of only. one. subdivision -_. ee ape 
| is offered at public sale, and 


Where the subdivisions in an: eae 8 


ee portioned. between two. ‘prefer- _ 
ina _enee-right © | 
— _. gate. an odd number, andoneof 
“the: claimants: applied for the’ e 7 


‘claimants 


it isolated tract that-is to be ap-— ae 


| _ gale; it is appropriate, in apply- ~ 


"ing the ordinary rule of equal a] coe 
. Of. one subdivision. offered. “at. (pte 


' publie sale is ‘not entitled toa.” 


| apportionment. as far: as. “pos- ~— 7 ee 


: sible,. to allocate. the. subdivi- a 


sions — 


oa os claimants as far as possible and: ee F 
_ then‘allocate thé remaitiing odd 

subdivision tothe élaimant. who J’ 4. 

9B]. > 


"applied for. the: salew he cos. : | cies 2 455 of. the’ Revised. 


equally. between’ “the — |- 
dee 08. the TEAC nner enemies 


Where | an isolated tract con- |. 


7 the. préference-right claimants. ee 
oe ie He - cannot. award: ‘the: entire © — ae 

"tract to’ otle of the preference: (°° }.-<8U 
at Tight: Lescianleesercaraarne ties 

: field: ‘decision ° ee 


‘Where. 


a. sisting: of ‘two or more ‘gubdivi- Fags 
‘gions: is offered for ‘saleand two) | 
"or more’ owners of contiguous © = |. 
a “lands- assert “preference ‘rights © coe 
-- to purchase the tract, and the... 
ee preference-right. claimants are :: oa 
> unable to-agree upon, a division ae 
of the tract, the. Regional. Ad: | 
--ministrator must. divide the: 
ee subdivisions. -equitably.. among eet 


. 4 awards: ‘an Pee tract to. one - | 


eo conflicting bidder.to- agree ona 
-. division: ‘of ae “second. isolated coca 
“tract, and, upon-the parties’ |. 

-. failure'to reach an agreement, aoe | 

a further ‘field: decision: is ren-""" 

: i paking: ‘the ‘division’ of oe 
oe the second: ltract; themmsuecess- 


= dered’: r 





es bidder and: requests him and ae 





ofr Se 





IN ;DEX-DIGHST _ 


1. two. prefer ence-right. claimants. ae | 

{-. bid for the tract, it may prop. 
‘aggre: erly. be. awarded to the quali-.. _ 
| > fied . preference-right, claimant - 


who. applied. for the sale... 185 BP oe 


a preference-right claimant =, 
for an isolated. tract. consisting -_ 


formal. -hearing OD. the. award 


: “Isolated: ‘Tracts: oe 


“There is na atithority’ cider . ‘ 


: ud Plutt et al., p. 180. js 
| An improper.application for = 
Joa public sale under. the Isolated + 


|. Statutes “to. offer: at public ng a 

| ~ sale, as an ‘isolated . tract, cl 
“area of public land which is 
- part.of a larger tract, of. pub- | 
- lie land’ ‘[See, also, Martin J. 


Ge ees 


‘Tract law should be rejected; " 


Preference Rights 









| nevertheless, it. is legal for: the — 2 
ade “manager of the-localand office.” ~ 

|. to’ sell.'the Jand: applied. for, ag 
_ ‘since he has authority, tc 

‘abt 1a ‘Sale nao ont 


not : al ; : PS 


“In: connection’ with the Sakeer Teele 





Tagan 


: ee of:a. “preference. ight toys ee ae 
ee | _ purchase an isolated:tract.of. 0. - 
‘| land: offered: for sale by the’... 
-. Government ‘at. public, auction, ©». ae. 
it-is. thé: date on, which the ADR la 
om “propriate: office: of the-Depart-)...  ~ 
wh . ment receives the document ds-.° 
|. serting:. such‘ preference’ right, oad 
- with, eh. aeconaRy Ahegemittance, a 


INDEX-DIGEST Pe eee el POOL, 


PUBLIC. SALES—Con. siete ‘Page | PUBLIC SALES—Con. oe Page’ 


Preference Rights—Con, 


that determinés whether timely a 
action has been. taken ______- - 


In a case where the 30-day 


period for the assertion of pref- geet 


erence rights to purchase. an 


— isolated« ‘tract. was scheduled -_ 
to expire’on October22,: "1950," 
and on October 19, 1950, am... 
owner of. contiguous. land pre-_ - 


pared. and mailed to the. appro- 


priate land. office a communi- .., 
cation, with accompanying re- _ 
mittance, asserting | a prefer- _- 
ence-right claim to _purchase 2 
the tract, but. such communi- _ 


subdivisions equitably among» 


the pr eference- right claimants. 


‘He cannot award the entire — 
_ tractto one of the preférence-* - 
: right claimants<—---_=--___- | 

So long -as public land. re- SS ie ot 
mains subject to. the jurisdic- | 
- tion ofthe Department the _ 
head of, the Department thas ote 
| - supervisory authority to con- 
sider whether ‘a pérson ‘who a 
claims a ‘preference right. in. 
‘such land is actually ‘entitled ©” 


to assert such Fight___—___ 2. 


we Only an owner of contiguous | 
land has a preference right.to 
buy & an isolated tract of pha? 





Preference Rights—Con. . 


Where the owner of land. 


‘ contiguous to an isolated tract — 
of: public land offered at. pub- i, 
lie sale properly asserts a pref- - . 
erence right to purchase the 
—. land, but disposes of the con- | 
 tignous“land after“the‘close.of — 


the period. allowed for the as- 


sertion of preference-right’ 


claims and before he receives a _ 


final’ certificate or patent for ~ *: 


the isolated tract, he thereby ~~ | 


loses his preference right to ~ 


buy the isolated tract — [See, © | 


__,, also, Martin J. Plutt et al., 


= tract en 


ime Rough. or Mountainous Tracts | 
‘Where an application for the: 


|. public sale of. land under the. 
- sécond-proviso. of. section’ 2455,°. 


32 


cation was not received bythe = ||-—sp. 185. J--2------------_L___- ee 
land. office until October. Be cane _ Where the owner of land CONE 25.218 
1950, it.came too late to merit  - tiguous to an isolated ‘tract of. as 
preferential 7 consideration in . | public land offered for sale | 
_ connection | With the disposition ©. 7 properly asserts a preference ean 
of the Fe eee See ARO | : right to purchase the land, and - 
Where. an isolated tract con-. — _ | then disposes of the contiguous ad. 
sisting of two-or more subdivi- land after the close of the ae 
sions is offered for saleandtwo period allowed for the asser- para 
or: more owners of ‘contiguous. 7 tion of preférence-right. claims ‘, 
| lands assert preference rights ie 7 and before he receives ‘a: cash 
_. to purchase the tract, and the _ certificate or patent for the Bey 
... preference-right claimants are isolated tract, he does not a 
- unable to. agree upon a division thereby lose » his. preference i 
of the tract, the Regional Ad- right ‘to buy ~the- isolated 
ministrator must. divide the 


Rey. Stat., as amended, is re- | 


jected for ‘he reasons that the — 
ca land is not mountainous or.too  - 
rough for cultivation, and that 


the land is needed for 'a-sheep. 


-edriveway with overnight.stop- 

_ over privileges, the case will be . 
remanded where the. evidence. 
in the record. . is inconclusive Va 
as to the physical character of 
the land and it is possible that 
- the use: of the tand for: drive- ; 5 
way and holdover. privileges woe 
ean be preserved by a reserya- ead 


502 


"PUBLIC SALES—Con. 


: ae Rough or Mountainods pray ie 





= “7 
ere 
aa 
ok 


SUR era 
ribs. 


Cons? 


noe awh 


“page ‘Eainroap GRANT tinps on: 


| - tion in ‘the patent ¢ or by ‘amend-_ : a 


| ‘ment. of: the application’ to “ex: | = 
Cae. clude the, areas most directly _ 


"The. Secretary of the he tatariox 2 


has authority. to insert. in. ae 
patent. issued as a result of a- 
_ public, Sale under the second... | 
-. proviso. of ‘section 2455,.Rey..... | 

Stat, as amended, a. peserva- oaks 
— tion,of: a right-of-way for... | 
an driving. sheep across the land. - 


= . patented and of overnight. stop- 


over privileges for such sheep. . 


RAILROAD, GRAN T: LANDS 


a ee 


| “Under a railroad ‘aaa geaie™ | 
; “ ~ act, the: grantee did not. obtain... , 
any rights as to lands situated | 
within the indemnity limits of | 
the grant: unless and until spe- a | 
cifie tracts within such limits. | 
_. * Were especially, selected, inthe... | 
“» * Inanner. prescribed. by: law. 10°. 
_ .Inake up. for deficiencies that. 
had been found to exist within. .. 
_ the « primary. . limits , of the. = 


The Commissioner: 


of. “the 3 


General. Land Office . could not 


- lawfully withdraw lands with- - a 


in the- indemnity: ‘limits of a | - 


. _Tailroad “ land grant for’: ‘the a : 


pUEDUee: of brotecting’ the: pos: es 


ours 


os tee. to: make’ ‘indeninity ‘selec © ae 
tions in" “the ‘event’ that’ defi- 


tetas 


~ eiencies! should’ ‘be’ fourid - to” eo 


: 7 exist. within ther primary ‘limits us 
of the’ grant. nana eee aoe take tet, 


lands did not prevent otherwise se 
proper entries from being made 


An” ‘invalid’ ‘witharawal cn 





sate) ae 


“is ; final ‘proof, paid. ‘the ‘pur wchage 
“Brice, and received a . final ‘eer 


“hele etl 


“On the Jands_----_- 
3 An, entryman “under a, pre: 


cr weg 


ane 


is: withdrawn, - 


ce 7 


IN NDEX-DIGH st 


athe ae r 


. tifieate, pedaine” ‘yésted” iia Ge 


the équitablé title ’té: the lana a 
“eovered- “by: ‘the nthe 


| | | RECLAMATION, HOMESTEADS . 


tere Lae 
i i 


Generally.” 


The act of Poul 17, 1914 ancy = 
- Stat. 509, 80°U. 8. C.'sees. 121, 


ge4ys 7 


, “which - ‘authorizés’ the ' | 
: : issuance of nonmineral patents ea 


with” a ‘reservation, inter alia, 


ae of oil’ and’ gas when the land ee 
7 ‘classified, re, 
_. known tobe valuable for those er cae 


minerals permits entrymen “ati 


any © time -before™ final © entry, ce 
at purchase, or approval ‘of selec- ” a 
_tion ‘or: location”. to show that oe 
‘the lands are in’ fact nonmin- ° ~- 
{> eral’in ‘character and ‘theré- Pe 
» ‘upon to” receivé ‘a patent’ with-/-_ parece: 


out such a reservation ——_—--_ 459 


“Where land in’ an entry. has’ dees 


| : been’ ‘Classified. as valuable for Habs 
oil and gas ‘and ‘the entry. has” _ 


been impressed with a reserva- ee 


| tion of those minerals with the = 
" entryman’ s ‘consent, the Min- —~ 


eral ‘Leasing Act of ‘February 


25, 1920 (41 “Stat, “437, 800 


— s o ‘see, . 181, et sea), “has” eo 


Pine aie a 


certain: “ @iseretionazy, author- ok 


ity, ‘and. with: certain obliga- as 


tions. with respect, to. the. lessee, on 


| a the» United . ‘States | and. the - i‘ : 
State asa beneficiary under the 


lease, which, he is ‘powerless to.~ 


ae ee ere od 


, > properly ‘reserved in a home- = 
abe stead entry which i is ‘adverse to. 
| the: claim of the entryman ‘and = 
ets. the land is thereafter Classified ~ a 
Gay as. | fonimineral’’ in ‘character, ak 


| surrender, to the entryman ab- 
‘|. sent ‘a: specific, statute ‘which, 
| eithér in terms, or by clear'im= 0 
| ~ plication, § 80 requires." 459. i 
_ Where an. interest. has. been... > 
_ ereated under. authority. of law...) 

|<sin possible mineral,, deposits __ 


INDES- “DIGEST . 


RECLAMATION: ‘HOMESTEADS— : 


Cony: ~ 4. “2 2 eee ey 


Generally—Con. a 


Page 


-. patent may issue 6 the‘home- | 
- stead entryman only if the ad- * 
verse interest is: excepted. from 


the filer tae 
RECLAMATION. LANDS 0 sc: 


Generally - 


Unenter ed public land desig- _ 


460). ae 
oe It qrommieed under section ie: (ey : a 


nated by the Department as : 
subject to the Smith Act car- 
ried with it a valid. existing _ 


right in the Imperial Irrigation 


_ District’ to’ impose a lien 
against such land for its pro-, 


portionate share of construc- 


tion and operation and main- ~ 


tenance charges, with a view 


toward having such a lien satis- 
fied by an applicant for entry as 


a condition precedent to entry. — 


Because of the existence of this 


right, a subsequent: first-form 


reclamation. withdrawal did - 
hot operate to withdraw such | 


land.from public entry, as con-. - 


templated by the Smith Act; - 
hence, the original allowance of. - 


try was ‘correct and its subse-. — 


| quent cancellation improper_—. 


. Classification 


“437 | 


After | executing an. amenda- 


7 tory repayment contract. with 


an irrigation district under see- *- : 
tions 7 (a) and 7 (c) of the — 


“Reclamation © Project Act of” 


1989 (48 U, 8. C. sec. 485), the 
classification of the lands ee 
the “district as. temporarily or 


or permanently unproductive, 


made. under. sections. 41 and 48 = 
of the Omnibus Adjustment. a 
Act of May-25, 1926. (43 U,8.G. 26 
Sec. -428,..424--(b)), and the=..... 
authority; of the. Secretary: of | ..- 
_ the Interior -under..these sec-.: |: 


‘secs. 423, 





‘RECLAMATION LAND tone 


7 Classification—Con. 


weak 


tions, are no longer effective Bef: 


visions ' ‘in ‘the sihendatory’ re- : a 
payrent contract and in. the” 
approval act of the Congress 


of the Interior in ‘the premises ' eo 
is that in section 8 of the Rec-: ~ 


- lamation: Project “Act of 1989. 
': (48-U. 8. 0. sec.-485) 5 - 
ean be exercised only upon TQ- Ho 'e, 
quest of the irrigation district 
or its duly” authorized repre- a 
E. sentative ~-Saa--- ciate eeiary 


and-it’ : 


154 


Inclusion “and : “Exclusion of 
Within Irrigation District — 


. After executing an amenda- ~ 


an irrigation district under sec- 


tions 7 (a) and 77 (ec) of the ie 
: Reclamation Project. Act of 


tory repayment contract with ~ 


1989 (43 U. S. C. sec. 485), 


= the classification of the lands... 


of the district. as temporarily | 


or. permanently unproductive, 


made under. sections. 41. and 43 ; fe 


. | 1. of the Omnibus Adjustment Act: = | 
the appellant’s desert-land.en- mete 


of May 25; 1926 (48:U. 8. G...- 


494. (b)); and. the ~~ 


authority of: the. Secretary: of «| 


_ the Interior under these .sec- * = 


tions, are 10 longer effective pee 
unless made So: ‘by express pro- _ 
visions in the amendatory re- 


’. payment’ contract and in the ~ : 


approval act of the Congress. oo 


| required under section 4. (e) ; ae 
the authority of the Secretary. is 
|. .of the Interior in the premises ~ 
“is that in section § Of the Rec 


lamation Project : Act of 1989 eo 
(48 U. 8. C. sec. 485), and sit 
can be. exercised : only: ‘upon. re- Ee 


quest: of the irrigation district: ae 


or its: duly authorized : repre-. o 


. sentative a oe ee Ee ae 


REGULATIONS 


An. ‘amendment: of a: regula ae cers 
By “Hon, governing the issuance of ..... | must appear, 
_. future. interest. oil and. gas... 
. leases will not be applied retro-. > |. 
fee se actively to the. detriment. ofone . | 
. . whose application was filed be-. 
-- fore.the effective date of the 
 amendmentand. to. whom. ee ake 
issued... | ar 
(or his delegate): may: assume... ue te 
13 jurisdiction at any. ‘stage Gh as 
--public-land proceeding that. is. - _ i ea 
a pending - before - ‘the Depart- oa 
—{ ment, without waiting for the. 
| “matter to come before him by. - ~ 
way. ‘of: appeal or otherwise-_—. | 


lease was. thereafter 


oe ae rage ar f 


RIGHT-OF-WAY 


- (See. also. Indian: ZL inds:; ae 


Page| RULES. oF PRACTICE—Con.. 


i : without, a requirement that. he 
-. comply. with the amended regu-. one 
- 846]. 


: o : Reclamation Lands.) — a 


a Act of February 25,1920. 

" The Secretary: . of. ‘the In: a 
Oe. terior has. no. discretion toe, 
~- exeuse-.any applicant for.a 
er right-of-way for.a natural. gas | 


pipeline | across. public. land ._ ee 


from a statutory requirement. ee. 
.-» to maintain such pipeline asa’- , | 
common car er 408 
. Where it appears possible . _ 
- “that an’ applicant for a ‘Yight- 0 | 
| obway for a natural gas.pipe "| 45 :the: ‘Secretary, the Director 
| of the’ Bureau of Land Mane 


on “his” “Own. 


_ line ‘across public’ land, who ~~ 

_ .. filed his application before the = 
~~ act of Atigust 12,1953, was ap- | 
- proved, and’who hasrefused to. 
file a: common-carrier’ stipula-. - - oi 
tion, may be exempted-by that ~ 


. act from. the common-carrier 
_ provision of section 28-of the - 
Mineral: Leasing, Act, but the 


record does not so show, the. | 
case will be. remanded to. the 


. Bureau of Land ‘Management : . 


_ OE ae ea, eo 


RULES. OF PRAC TICE. 
. Generally. : 


with instructions to allow.the. 
applicant 60 days to. make such Ss 2 
WS bh BOD, who is not an attorney, or 4 
+ that person’s attorneys'to rep- 
| ~-resent him in taking an. appeal. : 
|) from’ ’that decision, - 


ca motion for anew trial will | : E P 
“bé granted by the Department. 
‘ only: upon the. ground: Of. newly oo 


sees “discovered - evidence ; : 


and it at 


| things, 


~ agement’ jay, © 
‘motion, “reconsider :a: decision: - 

~previously : rendered by him: 
and. Corr ect any errors. which fen 
may have been made in. the =... 22% 


former: pcan aie ems  AOT 





“INDEX-DIGEST. 


Generally—Con. :. sae oad 
| among. other — 
that. ‘such’ evidence ig... 0. 
‘|. material to the issues involved. re 
| inthe case and that its lack at. 
|. the previous. ‘hearing — injuri-. .., 0 = 
| ously affected the patente 
| ‘Tights: ‘of the. applicants Si airaes eee 


Page 


~The Secretary of the Interior . a 


me 


“There ig no. requirement. in 


ies consideration=——.W =. ae ees ‘i 


ie the Rules. of Practice that the ° _ 
es initial decision.in a ‘public-land » 2 
proceeding shall, be rendered = | 
by the person: “who - ‘presided... 
over the hearing -in- such pro- a: 


2 a3: 


ceed} ites re nae ee 
Change in factual ‘dituation | ee 
| ‘by new evidence” “warrants i. ice 
— modification of decision on Bees," cee? 

289, 


In’ the absence of an appeal. nes acits 


+ Appeals 


Generally, a 


Where _ a party. ‘advexeely’ aoe 


Management authorizes a per- 


and- the 


affected by a decision of a — e 
_ manager of a. district. Jand 
office of the Bureau of Land Be ag! 


agent: employs attorneys: to-take --«: 
- such an appeal.to the Director nee” 
| of the Bureau of Land i Manage. eg 


INDEX- DIGEST 


“RULES OF PRACTICE—Con. © - 


Appeals—Con. 
' Generally—Con.. 


_Inent;.the taking of an . appeal 


ov Page 


to the. Director by. those ‘at- -: 


- torneys is to be regarded.as au- - 
thorized by the. party______-— | 


“451 


An appearance filed by an. 
. attorney-at-law in a-matter. ~ 


‘pending -before the Depart- 


ment creates @ ‘presumption 


that he is authorized:to repre-. 


sent the party for whom he -: 
purports to rj €( S12 eee ee : 


. When an appeal is taken to 


the Secretary from.a decision . 


of the Director of the Bureau — 


of Land Management, the Di- 


vector loses his jurisdiction in 
the matter and may not, there- | 
“after, in thé absence of author- 

ity from the Secretary, render 


a supplemental decision in the tis. 


TOA LCC a a Se 7 
- conferred 


The © authority 
“upon the Director of the Bu- 


reau of Land Management to: 


reconsider his decisions after 
-- the filing of appeals to the © 


Secretary does not extend to 


_ those cases in which the Direc- | 
tor’s decisions indicate that 


other persons have an. interest 
in the proceedings adverse to 


= the appellant. ..-_---=------ 


| Effect of en 


. 407 


‘Where several oil ‘and gas : . 


leases, are eanceled for the 


game reason, an appeal by one 
. lessee “does” not. bring. before a 
the Department the interests. 


_ of the other lessees who. have | 
failed to ine a ae 


Failure to Appeal 


AL ‘person ‘who is “dissatis-.— . 


7 fied with an. award made by 
personnel _ of. the. Bureau of Bis 


- Land. Management. in -connec- 7 
| tion, with the sale of. an. iso-).. 
lated. tract, but who- fails to sags 


RULES OF PRACTICE—Con. me 
| Appeals—Con. | | 


Interior 


Failure to Appeal—Con. ; 


905 


. >: Page 


take an appeal from sich ac--. - 


tion. within the time allowed 


mental regulations, is not 


- An applicant for a noneom- 


| petitive oil and gas lease whose 
application is rejected and who. 


for that purpose by the depart- he 


thereafter in.a pea to ob-. ; 
«ject, as. a “matter -of~ eet, ‘to. 
“athe award._2 2st 7 


20 


fails to appeal within the time — 


allowed for appeal loses his_ 

_ preference right to'a lease aS. 
against a subsequent qualified — 
| applicant : and is not entitled: 


toa reinstatement of his appli- | 


" Service ° on Adverse Party 


- An appeal will be. dismissed 
where a copy of the appeal 


was not: served upon an. ad- 


_ verse Paty oases 


“An appellant taking. an ap- 


cation ‘with priority over the — | 


oe applicant___-+----. 855 


855 


‘peal’ to the Secretary. of the 
complies | with “the: 
Rules of Practice ‘requiring - 

7 service of notice of the appeal 
upon the adverse - party by 


serving the attorney who rep-. 


--resented that party in the pro-_ 
ceeding. before the 7 
of the Bureau. of. Land Man- 


Director, _ 


agement, even though the at-. 


torney has meanwhile been dis- 


missed, where the record fails: . 


Standing to. Appeal 


‘Where | ‘field ‘aecision 


awards an vastate tract to one 
| bidder and requests him and — 
a conflicting bidder to agree-on © 


to show that the adverse party - | 
gave notice to the appellant of 
the attorney’s dismissal_____. a 


879 


a division of a second isolated — ~ 
tract, and, upon the parties’ - 


failure to reach an agreement, — 


506 





“ceed: with ‘the: hearing: and to °° 
-. base his ‘decision: on. the evi- 
; ‘dence - submitted . against. -the:. 
. easier eee ar aes ee a’ 
_ When ..an: applicant : for jae 
_ mineral patent charges. that. ite. 3 a 
submitted evidence at a héear-: = {| 
ing which. does: not: appear in 


7 should’ Sear “2 


INDEX-DiausT 
“RULES OF ‘PRACTICE=Con, 5 Rigel a ‘RULES oF PRACTICE—Con." “Page 
Appeals—Con. | oo i ‘Hearings—Con. ees see 
| Standing to ree ae : and when the manage? adimits: 
a further field decision is ren--*. | that a complete transcript at: 
dered : making the..division of ©: the héaring was not obtained 
the second tract; the unsuccess- . | because of the conduct of the - 
“ful bidder for the first.tract’ ... [/“applicant‘s. counsel,. this ‘De-~ a 
.. has no standingy. onan appeal. | partment will not:dndertake to _ 
fromthe” second decision, to... | Tender'a: final opinion on.a*rec- 
i °2challenge. the .award..of ‘the — | ‘ord admittedly incomplete_—2_\: 281 
_ first. tract in the earlier deci-. |. +«~2- When the evidence which-the i, 
gion. pe pieare Se Meet pay oe appellant. claims”: is. mot. in-*: 
: An assignee of an. oil. and gas | | : - eluded in: the transcript COM-: i 
- eaeae whose . assignment . ‘has : “sists. largely. of the reports of . 
~. not. been. approved. but is ap-.. | au assay and-‘where. it. is ad-~ 
parently in compliance with - |. mitted that the. transcript of: 
a applicable. statutory. and regu- oe the hearing is’ not complete in 
latory requirements: has: stand: . - 7 that. respect, then in. order. tor 
- ing as an.“aggrieved person”... | Prevent. the very substantial. 
_ to. appeal to. the -Secretary..., | delay, necessarily occasioned . 
|  sefrom- a decision. eanceling the: ic: by a~ remand. of, the:: proceeds. 
. assigned | Tee roc BBB T ings; ‘App ellants: are: ee. 
. wo eee 1 under? supervision’ :: of: ee 
Timely. Filing. fe OO a ployees of. this. papariinedt oe 
7 An: -appeal. to ates Socringy., 7 ae take’. new: samples. and. ‘submit? 
of the Interior from-a decision | po new. assay: ‘reports. for. the:« 
. 4,0f the Director of the Bureau... record in place of those alleged) 
_ of Land,. Management. will be. |. to have been omitted from the: a | 
a dismissed. where notice of AD es | original transcript: 32022222 384 
_ peal is:not filed within 30 days.) It. appearing from ‘all- the» 
from Service upon the “appel-. .» evidence: including ‘new: assay: 
: lant. of the decision. from which... fl “reports | of. “samples °. ‘taken. 
an appeal is bent carat -. jointly. by; the. appellants: ‘and 4 
“Hearings Sn gat Ge - |. the Bureau of .Mines- that a: 
- When “an. applicant - for? a Pile sufficient. mineralization. : OL fy 
a minéral ‘patent, after proper’ °° | appellants’ claims is estab- 
~ notice’ and fue ‘opportunity. to | lished to ‘justify. a ‘prudent — 
be heard, withdraws froma ° | man in the further develop-"_ ay} 
ie hearing held to determine the ment. of the property. and. the. _ ile 
- validity of: its claims without *~ . other, requirements of the stat | ees 
a3 "putting ‘in its’ evidence, it ig ae: having” been. complied — va 7 
proper for’ the Thanag an ‘to pros with; ‘patent: to the appellants _ = 


| individual a against another, the. fe 
Government should Tot’ attack 
~ the validity of the ‘contestant’s 
claim’ on ‘grounds’ ‘other ‘than © 
those disclosed. by’ the: ‘appiiea. | 


as the transcript: of: the hearing): > "tion -to* ‘contest’ without: fret 


: INDEX-DIGEST 


RULES OF PRACTICE—Con, — 


Private Contests—Con;. - Cs 
notifying the contestant-of its. 
| earges ce: allowing -him. an. - | 


- Supervisory’ ‘Authority’ of 
Secretary”: 


such. oa 
hk charges: asa tans ns 


When a tmaatter pending ‘be- . ” 


terior has. been ‘considered at de 
the highest level | in ‘the. Depart-" oe 
ment, no interested party may — 
be heard to complain of ‘defec- es 


_ tive consideration at a lower .. _ 


level, since the Secretary of the 
Interior has. authority under. Ne 
the law to assume jurisdiction ~ . 
at any stage of the proceed- ~ 


ee Ee 145, 368| 
‘SCHOOL LANDS — | 


| Mineral Lands | 
Where | a ‘surveyed iiineral 


school section is within a reser-. 
vation on the date of the enact- 
ment of. the act: of J january 25, 
1927, cand. is. thereafter. ‘placed’ aoe 


within , “another . 


reservation, nero 


title to the ‘school section, does a = 


"Not pass to,the. State upon the.” 


termination of. the first reser-.. ne ; 
vation so. long ‘as. the second = 


_ reservation. remains in effect. 


“891 


SECRETARY OF THE INTERIOR’ 


” So long as public lands Pe 
subject to the jurisdiction’ ‘of S! 0s 
the Secretary of the Interior, — 


he may, on his. own initiative, 


review and correct erroneous : 
actions previously taken with- es 
in the. Department respecting < 
= 20 

Under the act. of Tune 25, | 
1910, as amended, providing for ects 


such: Wands ce fe 8 ow 


the determination of heirs and. a : 
. the approval of wills of: de- re 
ceased Indians who have. left. 
| : trust: or. restricted estates, the... :. 


- Page| SECRETARY OF -THE- INTE. 


‘RIOR—Con, 


Secretary of.. the: Interior ae 


507. 


Page 


implied. authority to allow all 


| just claims _against such ce 2 
: ie 
: Congress, in the exercise of _ ae 
its constitutional power to reg- 


ulate commerce’ with the In- _ 


| -dian tribes, may transfer the 
| administration. of Indiah tim. 
ber. ‘sale ‘contracts: from “the 
- Secretary of the Interior to the’. ..: 
’ Secretary: of Agriculture, and: =.’ 
such a ‘transfer: would: not im-:.- 


pair «the. - obligation of’ such * = 


1. contracts, nor be lacking 1 in. due: G8 ois 
“process... ee eR OAT eee ste? 


The Secretary of the a ar 


- terior, not the General ‘Man- ; 
ager: of The’ “Alaska Railroad, ~ 
is. the 'head'of the : depart- es 


ment;” -within ‘the* meaning Of F 
article 15, the’ disputes: provi- °:- 


tion contract (No. Seed eee oe 
“SMALL. TRACT. ACT. ie 
_ Generally: wey 


gion of the standard ‘construc-. ©: | 


412 


exercise of its equitable power,;: .. - 


permit the amendment of a 
| small-tract lease to’ ‘embrace * : 
land different from that orig: 

— inally leased where itis satis- ~~ 
-factorily shown that through “ 
no fault’ of the lessee the land = 

~ is so fai unfit’ for the purpose” i 
for which it’ was leased. as to | 
make it practically. impossible ae 
to construct the improvements... _ 
. required by the Jease-—------- 


Classification 


149 


Where small-tract ‘dpplica= ae 
tions have been filed for: land: Pony 


3% years before a. State.  Selec- : 


-' tion As: filed . for the same. land . 


and . the. land. is.. suitable tor ” | 


small- -tract development, At ds 
‘proper. to classify. the land for a 


ee Classification 


Where the report ot a | field 


y _ 508 


| SMALL TRACT: ‘AcT—Con. ; var 


Classification—Con, aa 


% small-tract: ‘disposition despite 


the pendency ‘of’ the State's. 


‘. _ application _———-. ses Cw — 


SOLDIERS’: ADDITIONAL HOME-. ye +p £. 


STEADS” 


‘Generally oe ak - 


There is’ no requirement — 


which: restricts. the. Tight. of . 


- . entry under. the: soldiers’ adai-. eg: 
ae tional: homestead: law to. per-:. 
. . gons-who- indicate an intention . 
. to devote the lands applied for 5: 3 
tO. farming or. homestead ‘Pate Ras 7 
aaa eet eae y | State, pursuant. to section ne 
of (ce) of the Taylor Grazing Act, 
a as amended, to select. lands = 2. 
withdrawn by. either of thes 
, ; bh Be ‘Executive ordérs *' men-- 
tract .of. land. is. suitable ‘for. oe 


examination. : indicates. ‘that. a 


agricultural use, and there is . a a 


no. contradictory - evidence. in. 


"the record, the land. should be | 
nee regarded. as agricultural Jand - 


f for the: purpose of entry: under - 


> the soldiers’ additional home- - 
“Stead. acre = 3 


- STARE’ DECISIS’ 


le ‘departmental fae hhnsed >. 


me 2 upon.. statutory construction. a 
’ which -has been | followed. for. es 
, many. years and upon. “which . 
= applicants . for -publie . lands. 
. have, ‘relied - ought. not. to be. 

- reversed except. for cogent, rea- | . | 


sons, and. any. . ‘such. change . 


=? should be effected by regulation — 


rather than in the adjudication © 


a of a Laead a awe at me 


‘STATE. EXCHANGES . 


Generally» See ES 
An application: ina ae: by". a. 


an State to exchange lands outside” 
fee) Of a grazing ‘district’ ‘pursuant — 
to section: 8 (e) ‘of ‘the Taylor © 


Grazing ‘Act, as: amended, “may” 





AINDEX-DIGEST | ans 


“Page | ! STATE  EXORANCES 008 a2 Page : 
De. | |. . Generally—Con:?~ panes rates ea oe | 
not ‘be rejected Hecause® ie Oboes 
. consummation of the proposed :' pe 
| exchange will interfere’ with 
the .administration . and . dis-" Pe eam a 


posal of the: remaining, publi c- coe 


3 -. 270 
ae The: authority: aden Se cag 
ee of the Taylor Grazing Act, . 
as amended, to classify lands 
does not extend to lands out- 


side a grazing district which — oS 


are applied for in a ‘State exe fe 
Po change under section S. (e). of SIP asc gts | es 
- “270_ 


An ‘application made. by a : ani 


- STATE: SELECTIONS: 


tioned in section 7 of the Tay- 
‘lor Grazing Act, as amended, ~ 
or within’ a grazing district... oe 
may not-be réjectéd merely be-- 
. eause the lands may have been © ae 
: classified | pursuant: “to section ae | 
| 7 as being suitable for disposi: at 
tion’ under » ‘another of the — 
public- land dae 8 
| Unless” rights ‘have - been ie 
|. initiated in the classified lands, 
|. any prior classification thereof ght 
| must ‘be disregarded in com~° 
‘sidering--a. State’s exchange-.. 9 


: e =e Aamliation cae Te : 2TT 


2 ort | a 


(See also. ‘Séhoat Lands, a : 


Swamp lands. yO 


land which is "sicher . oe 


_ from entry by. Bxecutive. Order Pond dey: = 
No. 6910 is © “subject | to in 
-demnity selection by a “State ©. 


only’ if the ‘land ‘is’ classified a _ 


a - by. the’ ‘Secretary ‘of ‘the ee = | 


ne disposition ibe, ade 2884 


. Where’ small-tract,’ “applica- i 


. tions have been. filed for land 7 


-. applicable to oil. 
deposits’. underlying railroad : 


INDEX-DIGEST - 


STATE SELECTIONS—Con,. a> 


Page ‘SURVEYS OF PUBLIC LANDS— 


31% years before a State sae oe 
tion-is filed for the same land 
and the land..is - suitable. for: .. 


.: Small-tract development, it is: 
‘proper to classify the land for. 
small-tract disposition despite — 
the pendency of the State’ Ss 
| -application_——---—-----~ aera 


‘STATUTORY con STRUCTION 


Administrative Construction — os 


_-gsayen! 
| SWAMPLANDS 


“Where the Congress has ac- _ 


cepted an administrative Gon- 
and . 
confirmed it through the enact-. 
ment. of further legislation — 
because of it, the administra- 


struction of a statute 


tive agency eannot thereafter 
change the statutory construc- 


By virtue. of ares ' 
accepted. and. | 


; interpretation... 


Con. et 


509 


- Page 


| Independent Resurveys—Con,. 
oversized section on the erotnd oe 


and which did not involve:re-.- 
location of any. range-line did. 


not affect the area of anearlier 
_ reclamation withdrawal ofthis . 


Principles of orderly admin- ae 


istration | dictate. against the 


reopening of swampland selec- — 


finally rejected. 


ee 


| TAYLOR GRAZING ACT 


confirmed by Congress, the Min- 43 
eral Leasing: “Act. of: 1920: is in- 


rights-of-way acquired pur- 


| -suant. to the act: of March 3, - . 


Legislative History 


and . gas _ 


Having been recognized by oe 


the Congress, the departmental ; 
: practice “of allowing claims 
7 against trust or restricted In- - 


dian estates has in effect. re- : 


. ceived ‘the apuryel ‘of that te : 
| BF 


SURVEYS oF PUBLIC: LANDS. 


7 | Independent Resurveys 


93) 


oat 
| as amended, to select lands — 
withdrawn by either of the ee 


| tioned in. section © To of 

: Taylor: G razin g Act, - 
amended, or within. a ae . 

_ district .may not be rejected. | 
merely because the. lands may . 

have been classified pursuant. ; oe 


Classification 


tion proceeding more than 39 
years after the selection was » te 
170 


The authority under section ce : 
7 of the Taylor Grazing Act, — 
as amended, to classify lands _ 


does not extend to lands out-— 
‘Side of a grazing district: “which : | 
are applied for in a- State ex- a 
change ‘under ‘section 8 (ce) _ 
of the i ene ae ERR eee tes Ren 
7 An application. made. by a. 


270 - 


State, pursuant to: section 8. . | 


(c) of the Taylor Grazing Act, 


two Executive orders. men- ate 


oe 


- os to section 7 as being suitable _ 


An independent resurvé “ay. : : 
-which- ‘merely. added: ‘hew.:16ts ei 
on-the. plat. to make an accu- 


rate .. description and. 


_ sub- ya : * 


division of. what since the... 


+. original survey had been an 





for - disposition: under cans | 
of the public-land laws--_~-_- ee 


277 


Unless rights. have. been ae ‘ 
tiated,‘in the. classified” “lands, * | 


‘| any prior classification thereof... . 
|, must, be disregarded in con-. .- 
| sidering. a..State’s. exchange. 
application ————-——a-ne-eon-= 3 


ne eines | 
-moRTS 


oe Generally . = 

| : Doctrine of res ‘ipsa Teawitir ce 

isa rule: of evidence’ which per-"""") 

7% mits’ an inference of: négligence a 
by. furnishing’ ‘a! ‘substitute’ for - 

. it, thus’ relieving’ the ‘claimant » 
of thé: burden: of. producing ~~ 
“specific. proof of: 5 eee 
The. doctrine | of res. ipsa | ie 
= “atthe 60) “of 
~ cause of the. incident is known, Cs 

= (2); Af, the. thing which: caused... 2 
the damage was under: -the,con-.. > : 
- trol. of the defendant; and: (8) 265° : 


at h t. suchias, inthe, | St one! 
pitt e ineiden - 1 ne | operated by. the National: ‘Park... 


‘Service, is an. Anvitee___.---_- 


-* employees, 


sa 


- loquitur— is: that. 1 ae 


An’ employee of ‘the nite oo 
. States is notin immediate con-" 
- trol of an: instrumentality ‘the 6 
| . “movements of which’ he cannot: 7 
. regulate: ‘because ‘Of its ‘defee 
*. tive cohdition-. pecs ad 34 


Pan See 


be ‘the: lack of reasonable caré! to! fo 
wards | ‘persons ‘or ‘property,: 
‘Of reasonable |" 
care dve’higher ‘When’ thé ‘risk “"" 
of personal injury is involved: e ee 

? ; An: ‘fnidepéndent’ intervening’ 
ae me cause ‘of. damage will relieve eo 


the: ‘standards 


“Page | TORTS—Con. 


= oo ordinary course. of. things; does see g ; | 
not happen if those who have 
‘control use “proper’ care, rea- =] 
- sonable evidence is afforded, in... j 
oe the. absence. of an explanation... 
"by the defendant, that the inci: .. 
. dent ‘arose from want of. care_, 
The United. States is liable. 
_ for injuries. to a known, tress. 
"passer in the vicinity. of an in- . 
strumentality ‘under’ the im- |” 
mediate. control of one of its. 
resulting” ‘from a a 
| failure: to" exercise ‘reasonable au « 
earé to-control ‘the instrumen- mye eS 

- tality to: prevent’ injury ‘or to? 
give a warning which is rea* ° 
-sondbly - ‘adequate “to ‘enable ” 
the ‘ticspastet 't to > proteet him-" _ 


198) 


a posits it on a parked motor ve- 
hicle 130: feet: away, the. Gov- 0.5. 


: generally ” e an 





JIN DEX-DIGEST 


‘Generally-—Coit 


the» Government! “from atigt! eg 
- which’may have originally had’ 
elements of: negligence === 

Where. a sudden gust of wind ~- 
| blows :-paint--from. a: spraying... 


att 


operation ‘performed .by Gov- |: 7 
ernment employees: ‘and. de-.. 3 au 


ernment. :is not. liable «to . the... 


owner thereof : 


Invitees es 


- 4aT 


A-visitor' to a. able: museum. ae 


226. 


‘The National. Park Service is 


not an insurer of the safety. of '.. 


} an invitee to its” “museums... 226 3 


Under the law of Missouri, a” “ba, 2 


i property - “Owner © “owes an in=” cae | 
vitee only the: duty of: guarding i 


him: “against. ‘Jatent. and: ‘eons "= i. 
cealed - ‘dangers: Anown to the °.- 


ordinary and. reasonable. care: 
1 and: prudence-------=-2---- mae 


“but: ‘unknown: to.. the: ra . 
226 


a owner, ’ 
qe Gnvitees a suse a 
An. invitee: must- -exercise. oe 


An invitee cannot recover... _ 


“0% an injury ‘suffered | ina. 

| fall on a floor without’ show) 

| ing ‘that the floor was. negli-:: 

|. gently’ maintained. by.the 
| owner::.of the: premises, rand. 
} that, such. negligence. . caused a 

- the . fall. and : the resulting. , 

: injury,._— cues nee | poqehe ss 


Under the law “of ‘Oregon, a. 


aes 





ch. 226. 


i ~ Government employee parking” ee 

his private. ‘motor: ‘vehicle ‘ik: wea q° | 
in Government parking lot, Bro-. hae - 
~ vided for his convenience. fe 
invitee. “whe | = 5" 


q “suek? ain’ ’ invitée: 6f ensitanit 2 
qo reasonable ‘and. ordinary: ‘Gare! 
1 and providing reasonably site" 
A premises—- nS ua 
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WATERS AND. ‘WATER: RIGHTS ° 


State Laws pt 


_ ‘The law of Arizona regu-~ 
lating. the.-withdrawal of un- 


derground. water cannot: be ~— 


applied. to..Indians on: Indian. 


reservations: in the: State in... 
the absence: of Congressional — 


| - legislation. specifically making 
such law applicable... __ ee 


It follows as a necessary cor-- 
ollary from this.[above] propo- » 


sition that the law: of Arizona- 


regulating the: withdrawal of 
underground water cannot be —. 


_Inade applicable. to Indians on 
Indian. reservations © 


‘Affairs, and Indian Tribal ~ 
Councils “as. “the interested 
ae eee ees 


in the. 
_ State by agreement of the De-..... - 
partment, Bureau of. ‘Indian z 


. "209 


WILDLIFE: REFUGES AND PROJ- oe 
ECTS 


a Under. section 2 of wid Ga : 7 
of March 10, 1934, as amended 


by the act of August 14, 1946 


(16 U.S. 0.1946 ed., sec, 662), 


the Secretary of the Interior 


is authorized to recommend the | 
acquisition of compensatory ~— 


lands to replace wildlife habi-: 


tat, that would be lost’ as the ~— 
result of the construction of a: _ 
proposed reservoir, anda con: ~ 
struction agency of the United’ - 

States is:authorized to include 


‘such’ recommendations asa” 
part: of its project plans 20: 
-- Whether a construction ~ 
agency may acquire such com- — 


pensatory lands will depend 
upon the manner in which the 
construction of the project is 


authorized _.-._-_-_-_ 


WITHDRAWALS AND RESER- 


VATIONS 
_ Authority to Make’ 


“'The...Commissioner of the 


General. Land. Office. could. not 


305 | 


805 | 


| VATIONS—Con, 


7 Authority to Make—Con, 


—6ll 


“Page WITHDRAWALS: AND RESER 


lawfully withdraw lands” | 
within the indemnity limits oft. 


sible future’ - right 


selections -in the ‘event that’ 


Effect of ; 


a, railroad land: grant. for. ‘the: 

| Purpose of protecting: thé: pos- eo 
| of ‘the’. © 
grantee to’ make indemnity | 


~ deficiencies should be found to. 
exist within the primary limits . 
of the BraMt oe i 


An’ invalid withdrawal’ ‘of 


‘WORDS ‘AND: PHRASES ° 


lands” did ‘not. prevent. other. 
wise proper entries‘from being _ 
made on the ape armacr 


“tee ire 


Act Of. the Government. on 


- contractor is not entitled to 


remission. of liquidated | dam- | 
ages: on the general allegation. : 


that the Korean conflict was an 


“act of the Government”, * . 


within ‘the meaning of the | 


‘Delays-Damages” . ; 


clause of _ 


the standard Government con- - 


struction contract____- Peete ee | 


| 201 
Actual Operation. Where a 


core-drilling contract provides _ 
that time consumed by -con-— 3 


tractor in operations incidental 
_ to actual operation of the 
drills, including fishing forlost ~~ 


tools, shall count as “actual 
operation” of the ‘drills ‘onl ae 


with the contracting’ officer’s 


approval, and further provides 


for the assessment of liqui- | 


dated damages for each S-hour | 


shift that the contractor failed — 


to maintain the drills in “ac- 
tual operation,” it was proper: 


- for the contracting officer not 


to count as “actual operation” | 
time spent by the contractor in 


reconditioning for drilling . a0 


_ fishing for tools and otherwise a 


"such: cireumstances,.. A 
_. proper forthe contracting offi... 
cer to-assess..liquidated dam-.... |. 
 . ages. for such a-period:of time. . ea 
as. would. afford. the contrac- 
.. tor a reasonable opportunity. to 
2a recondition the: hole-.-~.----- ae 
“Where: a hi gh- Epes & 


2 “512 os 


-WORDS: AND PHRASES—Con, 


ote which -becanie- “jammed” ee 
with: lost: tools: because’ ‘of the’? 


_INDEX-DIGE ST 


‘Page | WORDS’ AND PHRASES—Con. 


--contractor’s negligence. . Under... : 


| Adjacent. 


At. was: 


to. the road within the ‘meaning: ae 


Of section 17 of the Federal 
“e ‘Highway Act is not unreason- eT 


Agorieved ‘person. An, ae ae 
= “signee” ‘of an oil and gas lease Ses 


; approved ‘put. is apparently in. a 
compliance -with applicable — - 
. statutory and regulatory T@- 0 


4 quirements has standing as an ry 
as “aggrieved . person” to appeal ae 

28 _to. the Secretary from a de- : | 

cision” ‘canceling’ the ea! an |: 

a gee rece er ee _ 355. | 


des control use proper care,reason- 


At the: Construction’ ‘Site. = ra 


an provision in a contract ‘that o 
the Government. will deliver oe 


material “at_ the ‘eonstruction _ | 
: site” means. that the materials. 


oil” and :gas::lease: is: 





os’ will be delivered: at the. ae me 
|. site and. not... merely in, the» 
~~ vicinity: thereof... 


Rage. 


Oontract ‘OT Agreement. . Ane 


‘a: “eoni es a 


tract or agreement” within the. 


meaning of those terms asused 


‘Res IpsaLoquitur. 


16 | 


| in 18, U. 8.0. see. 4812 
-.. Head.. of the Department.» 
| The. ‘Secretary of the Interior, >... 


ae | not the General ‘Manager of 
. 7 way. being built. under thee po. The Alaska Railroad, is the 
Federal Highway Act is ap- _ “ 

ue proximately — ai miles distant ao 
_ from public Jand on. which a. 
= material, site permit was issued. + : a et 

~ to the State of Oregon*High-= | 
way Commission, a determina-. | 

~ tion that the land is “adjacent” ; 


“head ‘of. the’ department,” °°" 
within’ the meaning of article —~ - 
5, the disputes provision of ae “ 
_ the standard construction. con- 
tract: (No. ap) se 
a ‘Does 

trine of res ipsa loquitur te ie ae 
rule of evidence which permits _ ee ee 
- an inference of negligence by _— 3 

furnishing a.substitute for ity. 97) 
thus relieving the claimant Of 
the burden of producing spe - 
 eifie proof of it--------. Be 7 
whose assignment has. not. been. eae 


ate 


The - doctrine » _of Tes. ae : 


| loquituris that. (1): if the. cause» ; “ 
Of the. incident. is. known, (2) 55, 


if the. thing. which caused the 2 es. |, 


- damage was under the control 
of the defendant, and (3) if 
the incident is such as, im.the - - .. 


ordinary course of things, ddes.. tS 
not happen if those. who haye .. © 


ie able evidence is. afforded, in the | 
1 - absence of an: -explanation. Dye eS 
| .the defendant, that the inci-. 


Genta arose from want of eare..-; 198 : | 
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